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The small number of superior judges in En- 
gland has long made it difficult to satisfy the 
wants both of the provinces and of the met- 
ropolis. Recently, for a considerable period, 
there were but four judges left in London, 
one of whom was required daily in cham- 
bers* leaving three to cope with the long lists 
of causes awaiting trial. It appears to be 
yet undetermined whether a remedy will be 
applied to this state of things by increasing 
the number of superior judges or increasing 
the jurisdiction of the local j udges. The Speo- 
iator remarks :— '* Between the two remedies 
suggested there is not much to choose in the 
way of expense; but it is submitted that the 
balance of convenience is in favor of an in- 
crease in thenumber of judges such as would 
enable circuit business to be done properly, 
and London work to be efficiently performed. 
Decentralisation involves crystallization. 
County court judges, alter some years in a 
given locality, begin to know too much of 
the inhabitants, become familiar with the 
appearance of suitors, and the manners of 
the advocates who appear before them. 
Sometimes they become— but this is rare — 
violently dogmatic, or take an objection on 
principle to an Act of Parliament The 
writer has experience of one who can hardly 
be induced to recognise the Married Wo- 
men's Property Act, and of more than one 
whose patience yields to the strain caused by 
the feeling that, if he listens to argument, he 
may lose a convenient train. Moreover, if 
you increase the jurisdiction, you make it 
inevitable that the county court judge should, 
from time to time, be compelled to try cases 
in which the interests of his friends are in- 
volved, which is a thing by no means to be 
desired, for, let him be ever so impartial, he 
win in such cases be accused of favoritism. 
Under the circuit system, on the contrary, 
legal intelligence circulates. Judges fresh 
from London, from contact with the highest 
ability at the bar, go through the country 
administering justice to men who are com* 



plete strangers to them, and knowing nothing 
of the antecedents of the parties. They have 
the evidence before them, and decide accord- 
ingly ; and so deciding, or in criminal cases 
apportioning punishment, they are, in addi- 
tion, an example of judicial demeanor." 

The remarks of Professor Huxley on pub- 
lic speaking, which will be found on another 
page, are in accord with a very wide expe- 
rience on the part of men of distinction. 
Careful preparation is the keynote of the 
best advice on the subject The late Thos. 
D^Arcy McGee was a brilliant and a ready 
speaker, but we know that he never deliv- 
ered a public address without having previ- 
ously written out what he proposed to say, 
though the manuscript was not used or pro- 
duced at the time. The late Mr. Kerr, Q.C., 
informed the writer that he always wrote 
out his arguments beforehand, even in the 
inferior courts. In appeal, he often con- 
tented himself with reading from the printed 
case. It may be a consolation to nervous 
speakers to read the frank admission of Mr. 
Huxley on this subject. That one as "chock 
full of science " as Captain Cuttle believed 
Solomon Gills to be, should confess to a ner- 
vousness never to be overcome, will give 
them the comfort which springs from the 
feeling of companionship in misery. 

COUR SUPfeRIEURE. 

AytMBR, (dist d'Ottawa), 17 octobre 1888. 

Coram Wubthlb, J. 

CEn Chambres) 

Sawybb et al- v. Bohan et al. 

HtdBsier^Drais, 

JuQfe :—S'ur motion pour /aire riviner la taxa- 
tion des /raw d'htdsgier^ que dans vne ac- 
tion imanU de la Cour Suptfiewre, aw cA^/- 
lieu (fun di$tridt, dans une cause de $100 d 
$200, rhmssier chargi d'un bref de Fi. Fa. 
de bonis n'a pas droit contre le difendewr d 
plus de frais que si td href eut itS exicuU 
par Vhmssier le plusproche du domiicUe du 
difendeur, mais a droit d ses frais de rouU 
contre la partie qui Vemploie, 
Les d^fendeuis resident dans le comt6 de 

Fontiac et ont 6t6 poursuivis pour une somme 
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audessons de $200 dans la Cour Sup^rieore. 
Les demandenrs bnt employ 6 nn huissier 
demenrant & Hull, dans le comt^ d'Ottawa, 
ponr ex6cuter le jngement, sans faire d'ar- 
rangement qnant & ses Emoluments. II a 
charge les frais de route depuis Aylmer, et 
les demandenrs ont pr^tendn qu^l n'avait 
droit & ces frais qn'& compter de la rgsidenoe 
de rhuissier le plus proche de celle des d^ 
fendenra et ont demand^ la revision de son 
compte. Le juge a dit que le cas Etait r6glE 
par Particle 1061 du code de ProcEdurB Civile 
le stotut 42-43 Vict, ch. 21, et la rdgle de 
pratique additionnelle de D^mbre 1870; 
que I'huissier avait droit & ses Emoluments 
mail qu'on ne pouvait exigdr des dEfendeurs 
que le montant qu'ils auraient eu k payer si 
on avait employ^ Thuissier le plus proche de 
leur residence. 

Voici le jugement : — 

" I, the undersigned judge of the Superior 
Court, after having heard the plaintiffs and 
the bailiff Robert T. Clauson upon the appli- 
cation of the liitter for the revision of the 
taxation of his fees ; 

''Do revise and tax his fees on the writ of 
execution issued and executed by him as 
follows as against the plaintiff, who em- 
ployed him, to wit :— (ci-suit un Etat dEtaillE 
des routes parcourues par Thuissier pour faire 
les saisie, annDnces et vente) amounting in 
all to $44.96 ; 

" But seeing that William Belcher, a bailiff 
of this Court, resided, at the time of the ser- 
vices rendered, in Clarendon, at the dis- 
tance of ten miles only from the defendant's 
domicile, as against the defendants I only 
allow two dollars of mileage for each trip, 
making $28.80 to be deducted from the 
above amount of $44.95, and leaving $16.15, 
at which sum I tax the costs of seizure and 
sale against the defendants." 

A. McMckhorit avocat des demandenrs. 

Roc/wn & Champagne pour Thuissier. 

(A.M.) 



COUR DE CIRCUIT. 

Hull, (comt6 d'Ottawa), 

9 d^cembre 1886. 

Coram Wubtkle, J. 

Paquin v. Lavbrdi£:be. 

Vente conditionneUe^Inexicution dea condi- 

tion» — Recours du vendeur* 

JxjQt :— lo. Qu'im acte wuiddng privi, comport 



iant Hire rm hail d^objeU mobUierSf awe 

promeste de vente eonditionnelle, pour un 

prix nominal^ aprls que ceriaine paie" 

ments tdpuUspar installemente auront Hi 

faitSf et wivi de la livraison des effete, est 

une vente condUionndle, 

2o. Que dans Ve^phee, U n*y a pas Ueu d la 

saisie en revendication, malgri toute clause 

de Vacte au contraire, et que le reoours du 

demandeur auraU d^ Ore une demande en 

rMliaUan de Facte de vente, au cos (Ttn- 

exkiution des conditions y stipuiSes, pour 

ravoir la possession des ^ets, ou une acHon 

pour le recouvrement des termes de paie- 

ments Schus, 

Le demandeur par son action faisait saisir 

revendiquer une grande roue de moulin, avec 

le cheval servant & faire fonctionner oette 

roue, ainsi que son gr^ement, de la valeur de 

$75.50, qu*il all^guait g4n6ralement 6tie sa 

propri^te, et que le defendeur retenait oontrs 

son gr6 et refasait de lui livrer. 

Le defendeur plaidait & oette action en 
all4guant et produisant une convention sous 
seing prive, comportant §tre un bail, mais 
qui ^tait en r^it^ une vente des effets, k de 
certaines conditions ; — qu'il avait 6t6 mis en 
possession de ces effets par le demandeur en 
vertu de cet acte ; qu'il lui avait pay6 une 
partie du prix des effets lors de la transac- 
tion, la dite somme de $75 n'en 6tant que la 
balance ;— qu'il ^tait propri^taire des dits 
effets, et que le demandeur n'avait pasle 
droit.de les revendiquer. 

Entr'autres clauses et conditions, le con- 
trat contenait les deux suivantes : — 

'* Que si la dite partie de la deuxidme part 
(le d^endeur) ne forfait pas, c'est-ib-dire ne 
perd pas les droits lui ii^sultant des pr^sen- 
tes, elle aura au moment oH elle achdvera le 
paiement du dit lover, primitif aussi bien 
que subsequent, le privilege £acultatif d'a- 
cheter les dits effets en bloc dans l'4tat et au 
nombre qu'ils seront alors, moyennant le 
prix de 25 centins. Mais que la possession 
des dits effets donn^ & la dite partie de la 
deuxidme part n'aura pas Teffet de rendre la 
promesse de vente eonditionnelle sous enten- 
due aux pr6sentes ^uivalante A une vente ; et 
que la dite partie de la deuxi^me part n'aura 
qu'une possession prtoiire des dits effets 
lesquels seront et demeureront la propri6t6 
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abaoloe, ezdnsive et en totality de la p&rtie 
de la pramigie partjuJiqa'A tel achat par la 
dite partie de Ui deoxi^me part, s'il a lieu ; 
et que le privilege facultatif de celle-ci de 
iaiie ledit achat des dita effets estsenlement 
oonditionnel et ^veotueL .... 

"Que si la dite partie de la deoxi^me part 
s'arridre dans le paiement du dit loyer pour 
qnelque raison que ce soit, ou c^e sea int^ 
r6t8 dans le dit bail. ... la dite partie de la 
deuxidme part perdra par oe fait tons droits 
lai r68ultant des presentee, et sera d^chu dn 
priyildge facultatif d'acheter les dits meubles 
et effets mobiiiers. Le seul 6coulement du 
temps pour accomplir Tune des obligations 
ci-dessus stipule, ou la seule arrive de 
Fane des choses ci-dessus prohib^, consti- 
toera en d^meure la dite partie de la deuxid- 
me party et la dite partie de la premiere part 
poorra de suite prendre possession physique 
des dita meubles et effets mobiiiers, ou les 
faire saisir en levendication, aux d^pens de 
la dite partie de la deuxidme part, sans que 
oette demidie puisse reclamer la remise ou 
la reaction d'aucune partie du dit loyer 
6chn oa une indemnity quelconque. Cette 
clause est de rigueur et sera consid^r^ comme 
condition r^solutoire." 

Yoici le jugement : — 

** The Court having heard the parties by 
their coonsel, etc,. ... 

** Seeing that the docnment produced, under 
which the defendant acquired and held the 
moveable property seized by wav of reven- 
dicataon in this cause, is not in efiRdct a lease, 
but a conditioniU sale thereof, and that the 
plaintiff was not at the time of the issue of 
the writ of attachment in revendication, or 
of the seixure, the owner thereof: 

** Considering that the plaintiff was not en- 
titled to proceed by attachment in revendi- 
cation, but that his recourse should have 
been by action for the resiliation of the sale ; 

<< Considering that the demand in this 
cause is unfounded and that the proceed- 
ings therein are irregular and illegal ; 

''Doth dismiss the action in this cause, 
and release the moveable property attached 
from the aeizore in revendication effected 
thereof with costs, whereof distraction, etc., 
saving to the plaintiff any recourse he may 
have for the resiliation of the sale and the 
recovering of any part of the price which is 
or may become due.'' 

Mockan dk Champagne^ avo. du demandeur. 

^ MeMcJian, avocat du d^ndeur. 

{A.K.) 



COURT OF QUEEN'S BENCH— MON- 
TREAL* 
Removal of exectUar^C. C. 917, 282, 285. 
^ Hddf (reversing the judgment of the Court 
of Review, M. L. R., 3 S. C. 31), that the ex- 
istence of a law suit between one executor 
and the estate he represents, especially when 
there are several executors, is not asuflScient 
cause for the removal of such executor. 

2. Art 282 CO., does not apply to executors 
chosen by the testator.— Afitc^K & Mitehdl, 
Dorion, Ch. J., Tessier, Cross, Church, JJ., 
May 19, 1888. 

SUPERIOR COURT^MONTREAL.^ 
Right of redemption— Refusal to retrooede^Ten- 

der not folhwed by contignaMon^Right to 

revenues of property. 
Rdd, that a vendor, seeking to give eflGact 
to a right of redemption, and who merely 
makes a tender to the purchaser, not followed 
by consignation, does not thereby acquire a 
right to the revenues of the property if the 
purchaser refuses to retrocede. A consigna- 
tion, to be effective, should be made, partie 
appdie, at a place and time, and with a per- 
son, duly designated to the holder of the pro- 
perty. Moreover, in the present case, the 
tender was insufficient in amount. — Foumier 
V. Legery Davidson, J., Nov. 7, 1888. 

Monies of mtmicipality handed by Mayor to his 
successor—Responsibility of Mayor to Secre- 
tary-treasurer. 
Held, (affirming the judgment of Brooks, J.), 
that the defendant, mayor of a municipality, 
who had received monies belonging to the 
municipality, from the secretary-treasurer, 
was bound to account for the same to the 
secretary-treasurer, who had been held ac- 
countable to the municipality therefor ; and 
that the fact that the defendant had handed 
the monies over to his successor in the office 
of mayor, without proof that it was done at 
the request or with the approval of the 
secretary-treasurer, did not relieve him from 
so accounting.— Ifain v. WUcocks, in Review, 
Jett6, Taschereau, Loranger, JJ. (Tasche- 
leau, J., diss.) Oct 31, 1888. 

*To appear in Montreal Law Reports, 4 Q. B. 
tXo appear in Montreal Law Reports, 4 S. C. 
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DECISIONS AT QUEBEC. * 

Dwit municipal— PrivUige de travemer — At* 
HcU8 549, 550 ^ 860 Code MuniciptU. ^ 

Juoi : — Que lee corporations municipales 
locales ont le pouvoir d'accorder un privi- 
lege ezclnsif de traversier {ferry) snr les 
rivieres sitoto dans leans limites.— Pa(/w( 
y. La Corporation de SL Lambert et al., C S., 
Caron, J., 16 oct 1888. 

MeMe immolAliih^Privil^ge du vendeW' 

Juofc : — la Le privil^e pour le prix du 
vendeur d'un meuble inoorpor^ A ud im- 
meuble ne prime pas les hypotbdques ins- 
crites sur cet immeuble ; 

2o. n ne s'^tend pas aux frais de Taction 
intent^e pour recouvrer le prix. — Bilodeau 
y. Sharpies, en rdvision^ Casault, AndrewSi 
Pelletier, JJ., 30 nov. 1887. 



Maintenance — Alimony — 42-43 Fict, ch. 14. 

Hhld :— That where the revenues of a per- 
son's property are barely suflBcient for her 
support) she is not liable to the corpora- 
tion of her parish for the maintenance 
of her insane child in an asylum, under 
42-43 Vict, ch. 14. — Corporation of An- 
cient Lorette v. Voyer, C. C, Andrews, J., 
Oct 15, 1888. 

Practices-Dock duet after arrest. 

Hkld :— The arrest of a vessel puts an end to 
any contract for repairs which she may 
be undei^ing at the time, and the mar- 
shal in whose custody she remains is 
responsible for subsequent dock dues. 
He may, therefore, include in his ac- 
count a charge for the dock dues from 
the arrest until the sale. — Canada Ship" 
ping Co. v. The •* ChrysoliU *\ Vice Ad- 
miralty CJourt, Irvine, J., Oct 9, 1888. 



Injunction— Violation of— Grounds for. 

Hbld : — 1. An order of injunction, no matter 
under what circumstances obtained, must 
be implicitly observed, so long as it exists. 

•UQ.L.B. 



2. An interim order of injonctioD will 
lie to restrain the Quebec Harbour Com- 
missioners from proceeding on an arbi- 
tration under 36 Vict, ch. 62, sect 14, 
where it is made to appear that such ar- 
bitration has already been held^ and soit 
has been brought and is pending to recover 
the amount of the award.— Cf%n< v. Quebec 
Harbour CummissionerSf B. C, Andrews, J., 
Nov. 3, 1888. 



SUPREME COURT OF CANADA- 

Ottawa, December 22, 1888. 

The Mavttoba Railway Cbossikg Casi. 

Raihoay Crossings— Case under ch.6of Statutes 
of Manitoba, 1888. 

The following case was submitted to the 
Supreme Court of Canada by the Railway 
Committee of the Privy Council :— 

Case under chapter 5 of the statutes of 
Manitoba (passed on the 30th day of April, 
1888). 

The Railway Commissioner of that prov- 
ince is constructing a railway known as the 
Portage extension of the Red River Valley 
railway, from Winnipeg to Portage la Prairie, 
both places being within the province of 
Manitoba, and he has made application to 
the Railway committee of the Privy Council 
of Canada, under section 179 of the Railway 
Act of 1888 (Canada), for the approval of the 
place at which and the mode by which it is 
proposed that the said Portage extension 
should cross the Pembina branch of the Ca- 
nadian Pacific railway (the said branch being 
part of the Canadian Pacific railway), at a 
point within the said province. The Railway 
Act of the Manitoba Legislature under which 
the railway is being constructed by the said 
Commissioner is hereunto annexed, marked 
** A ". The application of the Railway Com- 
missioner of Manitoba to the Railway com- 
mittee of the Privy Council is marked " B." 

After hearing the parties interested, and at 
the instance of counsel for the Canadian 
Pacific Railway company, the following 
question is submitted by the Railway com- 
mittee for the opinion of the Supreme Court 
of Canada, under the provisions of section 199 
of the Railway Act of 1888 : '' Is the said 
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Btatate of Manitoba, in view of the provi- 
sions of chapter 109, Revised Statutes of 
Canada, particularly section 121 thereof, and 
in view of the Railway Act of 1888. particu- 
larly sections 306 and 307, valid and effectual 
so as to confer authority on the Railway 
Comniiflsioner in the said statute of Mani- 
toba mentioned, to construct such a railway 
as the said Portage extension of the Red 
River Valley railway, crossing the Canadian 
Pacific railway, the Railway pommittee first 
approving of the mode and place of crossing, 
and first giving their directions as to the 
matters mentioned in sections 174, 175 and 
176 of the said Railway Act 
The decision of the Court was as follows : — 
This Court, having heard counsel for the 
province of Manitoba and also for the Cana- 
dian Pacific Railway, is unanimously of the 
opinion that the said statute of Manitoba is 
valid and effectual, so as to confer authority 
on the railway commissioner in the said 
statute of Manitoba mentioned, to construct 
such a railway as the Portage extension of 
the Red River valley, crossing the Canadian 
Pacific Railway, the Railway committee first 
approving of the mode and place of crossing 
and first giving their directions as to the 
matters mentioned in sections 174, 175 and 
176 of the said Railway Act Given this 22nd 
day of December, 1888. 



DELAY OF TELEGRAM—MENTAL 
SUFFERING, 

In Wetiem Union Td. Co. v. Coopety Texas 
Supreme Court, October 23, 1888, an action 
by a husband to recover damages for failure 
to deliver a message from him to Dr. Keating^ 
calling him to attend plaintiff's wife in her 
confinement, it appeared that the messenger 
went twice to the doctor's office, and not 
finding him, made no further effort to deliver 
the message. In the mean-time plaintiff's 
wife gave birth to a still-bom child. The Court 
jaid : " Appellant claims that its demurrers 
to plaintiff's petition should have been sus- 
tained because injury to feelings disconnected 
from an actual personal injury is exemplary 
damages, and the tanc^ alleged are not suf- 
ficient to recover exemplary damages. The 
very question raised here was before the 



Supreme Court in the case of Stuart v* Tele- 
graph Co., 66 Tex. 580 ; and the Court after 
discussing the So ReUe Case, 55 id. 310, and 
the two Levy C(mm, 59 id. 543, 563, the case of 
Rays V. Railroad Co., 46 id. 272, and other 
authorities, use the following language: 'But 
it is claimed that the mental is an incident 
to the bodily pain, and that without the 
latter the former cannot be considered as 
actual damages. In cases of bodily injury 
the mental suffering is not more directly and 
naturally the result of the wrongful act than 
in this case ; not more obviously the conse- 
quences of the wrong done than in this case. 
What difference exists to make the claimed 
distinction ? That is caused by and contem- 
plated in doing the wrongful act is the 
principle of liability. The wrong-doer knows 
that he is doing this damage when he afflicts 
the mind by wilhholding the message 
of mortal illness as well as by a wound to 
the person.' The conclusion derived from 
the opinion in the case, from which the 
foregoing extract is taken, is that injury 
to feelings caused by a failure to deliver a 
message relating to domestic affairs, where 
the failure is the result of negligence on the ' 
part of the company or its servants, is an 
element of actual damages. The same prin- 
cipal was decided by the Commission of 
Appeals in the case of Railway Co. v. Miller^ 
erroneously styled in the reports Railway 
Co. V. Wilson, 69 Tex. 739, and it was held 
that the right to recover would not depend 
upon the degree of negligence causing the 
injury. If the inexcusable negligence of the 
defendant's servants is found to be the prox- 
imate cause of the injury, damages may be 
recovered commensurate with the injury. 
.... We do not think the death of the child 
before birth, and the grief or sorrow oc- 
casioned thereby, can be an element of 
damages in this character of suit If it is 
made to appear from the testimony that 
Mrs. Cooper suffered more physical pain, 
mental anxiety and alarm, on account of her 
own condition, than she would have done if 
Dr. Keating had been in attendance upon 
her, and the failure to secure his service is 
shown to be due to the want of proper care 
on the part of defendant's servants, whose 
duty it was to deliver the message, a fair and 
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reasonable compensation should be allowed 
for such Increased pain and mental suflfering ; 
but the death of the child, the bereavement 
of the parents, and their grief for its loss, 
cannot be considered as an element of 
damages. Snch damages are too remote. 
They are the result of a secondary cause, 
and ought not to be allowed to enter into a 
verdict This is not an action under the statute 
by the parents for the death of a child, and 
if it were, injury to the feelings of the parents 
could not be a basis of a recovery by them. 
3 Wood Ry. Law, 1538, and note 3. Iiyury 
to the mother alone, her physical pain and 
mental suffering, because of her own con- 
dition, would be a proper consideration ; and 
it would be correct to allow proof that the 
child was still-born, if such fact tended to 
show that her labor was thereby prolonged, 
and her suffering so increased. It is impos- 
sible to see upon what principle the husband 
can claim damages for injury to his feelings. 
His suffering could only be from alarm and 
sympathy for his wife's suffering. His dis^ 
tress is merely a reflection from her distress, 
aud that fuight be very considerable, but it 
* is too remote and consequential. She is 
allowed to recover in this suit, or rather he 
is, under the forms of law, on account of her 
injivies of body and mind. To allow him 
damages for the same injuries would be to 
allow two recoveries j^pon the same cause of 
action. We know of no authority that would 
justify such a conclusion. The person who 
suffers the injuries proximately resulting 
from the wrong done, and such person alone, 
is entitled to compensation, except in cases 
where death results, and the cause of action is 
made to survive to the relatives by virtue of 
a statute. The husband can sue for such 
injuries to his wife, but he cannot recover on 
his own account for his anxiety and sym- 
pathy." 

PROFESSOR HUXLEY'S ADVICE TO 
PUBLIC SPEAKERS. 
I foiiget what veteran public speaker it was 
who gave this advice to a beginner : " Write 
out your speech ; and be especially careful 
about writing the parts in which you give 
way to your fiselings." But I believe the 
counsel to be excellent, and, on all impor- 



tant occasions, I have acted apon it. But I 
have never committed the written matter to 
memory. And that for several reasons, of 
which one, that I could not if I tried, is per^ 
haps sufficient. Even if I could learn a 
speech by heart, I agree with Mr. Bright 
that the burden of going through the prooe^ 
would be intolerable. However, this is a 
question of idiosyncrasy. I know of at least 
one admirable speaker who is said to learn 
every word by heart, and whose charming 
delivery omits no comma of the original 
The use, to me, of writing, sometimes of re- 
writing half a dozen times over, that which 
I threw aside when I had finished it, was to 
make sure that the framework of what I had 
to say— its logical skeleton, so to speak — 
was, so far as I could see, sound and compe- 
tent to bear all the strain put upon it I 
very early discovered that an argument in 
my head was one thing, and the same aigu- 
ment written out in dry, bare propoeitions 
quite another in point of trustworthiness. In 
the latter case, assumptions supposed to be 
certain while they lay snug in one's brain 
had a trick of turning out doubtful ; conse- 
quences which seemed inevitable proved to 
be less tightly connected with the premisses 
than was desirable ; and telling metaphors 
showed a curious capacity for being turned 
to account by the other side. I have often 
written the greater part of an address half a 
dozen times over, sometimes upsetting the 
whole arrangement and beginning on new 
lines, before I felt I had got the right grip of 
my subject 

A subordinate, but still very important use 
of writing, when one has to speak, is that the 
process brings before the mind all the colla- 
teral suggestions which are likely to arise 
out of the line of argument adopted. Bsycho- 
logically cousidered, public speaking is a 
very singular process. One half of the 
speaker's mind is occupied with what he is 
saying; the other half with what he is going 
to say. And if the field of vision of the pros- 
pective half is suddenly crossed by some 
tempting idea which has not already been 
considered, the speaker is not at all unlikely 
to follow it. But if he does, Heaven knows 
where he may turn up; or what bitter reflec- 
tions may be in store for him, when the re- 
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port of hiB speech stares him in the face 
next morning. Cynical as the latter part of 
the advice which I have qaoted may sonnd, 
it is jost when the strange intoxication which 
iB b<^ten hy the hreathless stillness of a 
host of aheorbed listeners weakens the reason 
and opens the floodgates of feeling that the 
check of the calmly considered written judg- 
ment tells, even if its exact words are forgot- 
ten. 

As to notes, my experienoe may be of in- 
terest to that nnfortunate mortal, the average 
Englishman, who, as you say, finds it the 
baldest thing in the world to stand np and 
speak for ten minutes withont looking, or at 
least feeling, either a fool or a coward. Of 
that form of suffering I do not believe that 
the average Englishman knows half so much 
ss I da For twenty years I never got up to 
speak without my tongue cleaving to the roof 
of my mouth ; and if the performance was a 
lecture, without an idei fixe that I should 
have finished all I had to aay long before the 
expiration of the obligatory hour; and, at 
first, I dung to my copious MS. as a ship- 
wrecked mariner to a hencoop. My next 
stage was to use brief but still elaborate 
notes^not unfrequently, however, having 
the big MS. in my pocket to fall back upon 
in case of an emergency, which, by the way, 
never arose. Then the notes got briefer and 
briefer, until I have known occasions on 
which they came down to a paragraph. But 
the aid and comfort afibided by that not too 
legible scrawl upon a small sheet of paper 
was inexpressibla Twice in my life I have 
been compelled to swim without floats alto- 
gether—to renounce even a sheet of note- 
paper. On one of these occasions, I had to 
address an audience to some extent hostile, 
upon a topic which required very carefhl 
handling, and I had taken unusual pains in 
writing my discourse with the intention of 
practically reading many parts of it But 
the assemblage was a very large one; and 
whtti I came face to hce with it I saw, at a 
glance, that if I meant to be heard, looking 
at notes was out of the question. So I took 
my courage in my two hands, put my papers 
down, and left them untouched ; while the 
discourse, in a way quite unaccountable to 
me, roUad itself off as if I had been a phono- 



graph, in order and matter, though not in 
words, as it was written. 

On the other occasion, the circumstances 
were etill more awkward. I had been 
obliged to dictate my discourse the day be- 
fore it was delivered to a short-hand writer 
for the Associated Press in the United States, 
exacting from him a pledge that he would 
supply me with a fairly written out copy to ~ 
be used as notes. My friend the reporter 
kept his word, and a couple of hours before 
the time of speaking the manuscript arrived. 
But, alas I it was written on the thin paper 
which I believe is technically called ** flimsy." 
I could not read it at any distance with ease, 
and the attempt to make use of it in speak- 
ing would have been perilous. So I had the 
comfort of knowing that the local papers 
might have one version and the others an- 
other of my speech. Luckily, no one took 
the trouble to compare the two, or the dis- 
crepancies might have afibrded good ground 
for suspicion that my address and myself 
were alike mythical. 

In spite of this tolerably plain evidence 
that if I were put to it I could very well do 
without notes, I have never willingly been 
without them— at any rate in my pocket 
At public dinners and ordinary public meet- 
ings they have long ceased to come out ; but 
on more serious occasions I have always had 
them lying before me, though I very often 
fodgot to look at them. I think they acted 
as a charm against that physical nervous- 
ness, which I have never quite got over, and 
the origin of which has always been a puz- 
zle to me. With every respect for the pub- 
lic, I cannot say I ever felt afraid of an au- 
dience; and my cold hands and dry mouth 
used to annoy me when my hearers were 
only students of my class, as much as at 
other times. The late Lord Cardwell once 
told me that Sir Robert Peel never got up to 
speak in the House of Commons without 
being in what schoolbovs call a " funk ;" and 
I fancy from what I have heard of great 
speakers that this trouble of their weaker 
brethren is much better known to them 
than people commonly suppose. There is a 
rational ground for it So much depends 
upon all sorts of physical and moral condi- 
tions that beginning to make a speech is like 
going into action, and no man knows—not 
the most practised of speakers— how he will 
come out of it 
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INS(fLVSNT NOTICES, ETC, 

QuAec Offievd Oaaette^ Dee. 29. 

Ouraton appointed. 

K€ Edonard Gagnon, trader, St Paal's Bay.— H. A. 
Bedaid, Qaobeo» oarator. Dec. 27. 

Re F. Guay k Cit„ Quebec.— Kent k Tarootte, Mon- 
treal, joint oarator, Deo. 20. 

Re John Lahey, Sen.— C. Millier and J. J. Griffith, 
Sherbrooke, joint oarator, Dec 24. 

Re George Lemieux & Co., traders, Frasenrille*— 
H. A. Bedaid. Qaebeo, onrator, Dec 21. 

Re Olara L. Moreney.— C. Millier and J. J. Griffith, 
Sherbrooke, Joint curator, Dec 24. 

Re Alphonse P^ladean. Ste. Jeanne do Chantal» lie 
Perrot— E. Gauthier, Montreal, oarator, Deo. 12. 

Divitknde, 

Re L. Chandonnet, St. Pierre.— Dividend, i»ayable 
Jan- 15, Kent k Tarootte, Montreal, joint oarator. 

R« Jane Fomerton and J. G. Bryson, Fort Ooa> 
longe.— Fint dividend, payable Jan. 15, Kent A Tar- 
ootte, Montreal, joint oarator. 

Re D. Laarln, Montreal.— Dividend, payable Jan* 

15, Kent & Tarootte, Montreal, joint oarator. 

Re J. Th^en, MootreaL— Dividend, payable Jan. 

16, Kent & Tarootte, Montreal, joint oarator. 

Re ApoUinaire Leduo, St- Benoit.— Fint and final 
dividend, payable Jan. 15, Kent & Tarootte, Montreal, 
joint oarator. 

Re Henry Smith.— Fint and final dividend, payable 
Jan. 14, G. Detmarteaa, Montreal, oarator. 

J^y>elamat%on- 

Ctrouit Goart for the Goanty of Pontiao at Chapeaa 
Village, abolished, and reeords transmitted to Portage 
da Fort. 



GENERAL NOTES. 



Pkitilkoss of thb Six.— Mary Gordon, says a Kan- 
sas City joamal, was arrested for appearing on the 
streeU in male attire. When tried before Recorder 
Davenport the evidence showed that she was qaietly 
walking along the streets when arrested. ** I do not 
want any more oases like this brooght before me," 
said the recorder. " I have raled on several of them 
lately, and the officers oaght to know how I stand on 
them. There can be no law which prevents women 
from dressing in male attire and appearing in pablio 
therein, so long bb they do not oondaot themselves in a 
disorderly manner. Any ordinances to the contrary 
are illegal. It is the latest fad for ladies to dress in 
the garments of the opposite sex, and women are 
gradnallv coming to it. It is the correct thing, not 
only for health, bat for comfort. X will discharge 
every woman broaght before me andersaoh conditions, 
as the defendant in this case. Ton oango.Mary. I 
think you look as neat as if yon had on a dress." 



Irobiasio aooommodatioh WAirrsD.— At a largely 
attended meeting of the Montreal Bar held reoentlT', 
a resolntion was adopted asking theGoremmont to 
move the Cireait Coart over to the Chateau de Rame- 
say. so as to convert its present quarten into a oooxt 
room, to provide the accommodation which was badly 
needed. The Bar also deeided to ask for the < 
tion of a new wing to the Court Hoasc 



DBMnoMis. 

The elergy gather pence, halfpence. 
The docton scraples, grains dispense, 
But lawyen hold it an offenee 

With trifles small one's soul to vex : 

De mtatmit turn curai lex. 

But if there is a hair to split. 
And handsome fees for doing it. 
There's not a lawyer wants the wit— 

Bspecially to take the cheques: 

De mimimie non enrvt lex. 

You wish a oontraot or a will. 
Five reams of foolscap they will fill, 
While you most pay tiieir verbose skill— 

When lawyen little things annex: 

De minimie non curai lex. 

As men beat out a grain of goldi 

To cover areas untold. 

Or make it miles of wire unrolled. 

So law treats points— the merest specks : 

De minimie non curat lex. 

If youth the lawyer trade will choose. 
Upon the woolsaek he has views— 
A puiene jadgeship he'd refuse : 

Ambition big rewards expects : 

De minimte nom curat lex. 

And after yean of idleness- 
It may be forty, more or lees- 
He's still a junior: who would gusts 

The law could so her children vex ? 

De minimie non eunu lex. 

And if he finds it hard to live. 
However poor, he will contrive 
To faaoinate and then to wive 

A millionaire of female sex : 

De minimis non curat lex. 

If vested interests are small, 
Ko heed is paid to them at all ; 
Unless they raise their voice and bawl, 

Like those of beer and XXX : 

De minimie non curat lex. 



Thus everything now goes by i 

Political majorities. 

The sheep and pigs that take a prise— 

The reason need no man perplex : 

De minimie non curat lex- 

-^aurmU </ Juritpmd en c e . 
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The over zealous parson ftimishes an inters 
esting case,— iV«ep«r v. Reg,— for this week. 
In Nova Sootia, a jury before whom a trial 
for murder was in progress, were allowed the 
priyilege of attending divine service on 
Sunday. The clergyman appears to have 
imagined that he was more competent to 
instruct them than the Court, and addressed 
them pointedly on the proper discharge of 
the important duty before them. His re- 
marks appearently leaned to the side of 
clemency, but the jury were not influenced 
in that direction, and a conviction followed. 
The prisoner then sought to obtain an ad- 
vantage from this indiscreet interference 
with the jury, but the Supreme Court of 
Canada, aflSrming the decision of the Court 
of Crown Cases Reserved for Nova Scotia, 
holds that, although the remarks of the 
clergyman were highly improper, it could 
not be said that the jury were influenced by 
them, so as to afi'ect their verdict The 
clenrymaD, it may be hoped, will manifest 
less seal and more discretion in the future. 



Mr. Pamell, in an authorized interview, 
places the cost of the trial with the Times, 
to which reference tras recently made, at 
not less than $50,000 for his side, and 
£150,000 for the Times, amounting in all to 
about a million dollars. The greater part of 
this vast sum, of course, goes in the search 
for evidence, and the expenses of witnesses, 
and it is difficult, from the present position 
of the inquiry, to set any limit to the flnal 
amount of these disbursements. 



The Court of Review at Montreal, in 
Mclntyre v. Armstrong, M. L. R., 4 S. C 251, 
decided last term that cases taken under the 
summary procedure Act of last session (51-52 
Vict (Q.) ch. 26), were not entitled to pre- 
cedence before the Court of Review. The 
Court found no provision in the Act justifying 
the precedence asked for. It is also obvious 
that if this numerous class of cases (including 



actions on promissory notes and mercantile 
accounts), were accorded precedence, the 
whole term might often be absorbed in hear^ 
ing them, and other cases would be postponed 
indefinitely. 



SUPREME COURT OF CANADA. 
Ottawa, Dec. 14, 1888. 



Ontario.] 



PUBDOM V. BaBCHLBB. 



Partnership— IHssolution~~Dtbi of retiring part- 
ner—Mortgage of partnership property for 
—lAahilily of remaining partner— Acam^ 
modatUm note— Collateral security— Volvn- 
tary payment of, 

N. borrowed an accommodation note from 
P. and gave it as security for part of the pur- 
chase of a mill. N. and B. afterwards went 
into partnership and gave a mortgage on part- 
n'ership property for the debt partly secured 
by said note which remained in the hands of 
the mortgagees. The partnership was even- 
tually dissolved, B. assuming the payment of 
the debts including the mortgage. P. paid 
the note and the amount was credited on the 
mortgage. In an action by P. to recover the 
amount so paid from B., the latter denied all 
knowledge of the note. 

Held, (reversing the judgment of the Court 
of Appeal, Ritchie, C J., and Foubnihb, J., 
dissenting), that there was evidence to show 
that B. had, in settling the partnership ac- 
counts, adopted the payment made by P. to 
the mortgagees, but if that was not so, the 
payment of the note by P could not be re- 
garded as a voluntary payment, and it having 
enured to the benefit of B. he could recover 
the amount from him. 

Appeal allowed with costs. 

Park & Pwrdom, solicitors for appellants. 

/din^fon c(:PaZm«',solicitor8forre8pondent8. 

Manitoba. J 

Cambron V. Tait. 

Principal and agent— AxUhonty of agenir-Exoess 

of— Ratification by principal-Agent for 

two principals — Contract by, 

M. a machine broker at Winnipeg, was i^ 

pointed, by authority in writing, agent for 

P. T. & Co , manufiicturersof mill machinery 

at Port Perry, to sell their machinery in cei^ 
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tain districts. M. was also agent for the D. 
Engine Co., manofactnrera of steam engines 
and steam machinery, at Toronto. 

C T. & Co., lumber maoufacturers at Ra: 
Portage, ordered from M. a saw-mill and 
machinery complete, of a specified cutting 
capacity, for which they agreed to pay a fixed 
price. M. agreed by letter to furnish such 
mill and machinery for the price named. 

M. procured the mill and machinery from 
P. T. & Ck>., and the power for working it 
from the D. Engine Co., and delivered them 
to C. & M. at Rat Portage. It proved, how- 
ever, that the mill would not cut the quantity 
of lumber i^reed on, and P. T. & Co. under- 
took to put in new machinery, but on C. & M. 
refusing to make certain payments before 
delivery of the same, it was not put in. In 
an action by C. & M. against P. T. & Co., for 
breach of warranty : 

Hdd, (affirming the judgment of the (*ourt 
below, RiTOHiB, C J., and Fournibr, J., dis- 
senting), that the contract by M. for the sale 
of both the mill and power as a single trans- 
action and for a lump sum, was in excess of 
his authority as agent of P. T. & Co ; and 
the contract was, therefore, one with M. per- 
sonally, and the judgment of nonsuit in the 
Court below was right 

Udd, also, that unless both P. T. <& Co. and 
the D. Engine Co. joined in adopting the con- 
tract and in warranting each other's goods as 
well as their own, there could be no ratifica- 
tion of the sale by either. 

Appeal dismissed with costs. 

Aikirif Culver & Hamilton, solicitors for ap- 
pellants. 
• /. W. E. Darby f solicitor for respondents. 



Ontario.] 



Palmbr v. Wallbridoe. 



Mining lease — Comirvction of— Reservation of 
rent — Conditional on gtmntity of ore 
raided — Dead or sleeping rent— Right to 
terminate lease. 

In a lease of mining lands the reddendum 
was as follows :— '* Yielding and paying there- 
" for unto the party of tiie first part one del- 
" lar per gross ton of the said iron stone or 
** 016 for every ton mined and raised from 
'* the said lands and mine, payable quar- 
terly on" (specifying the days). 



The leasees covenanted as follows i^" That 
'* they will dig up and mine snd carry away 
" in each and every year during the said 
'* term a quantity of not less than 2000 tons 
** of such stone or iron ore for the first year, 
" and a quantity of not leas than 5000 tons 
" a year in every subsequent year of the said 
" term, and that they will pay quarterly the 
" sum of one dollar per ton as afor<*said for 
" the quantity agreed to be taken daring 
'' each year for the term aforesaid" There 
was a proviso in the lease that in case ore 
should not be found or obtained in reason- 
able or paying quantities, the lessee could 
terminate the lease, and also a provision 
that if the rent paid in any quarter should 
exceed the quantity of ore rai^, such ex- 
cess shqpld be applied towards payment of 
the first quarter thereafter in which more 
than the said quantity should be taken. 

Held, affirming the judgment of the Court 
of Appeal, RrrcmB, C. J., and Fournibr, J., 
dissenting, that the proper construction of 
these provisions was to make the lessees 
liable to pay the rent reserved in any event, 
and not having exercised the right of ter- 
minating the lease, they were not relieved 
from the rent by the fact of ore not being 
found in reasonable or paying quantities. 
Appeal dismissed with costs. 

Bell 4k Biggar, solicitors for appellant 

Drancis T, Wallbridge, solicitor for respond- 
ent 



Ontario.] 

Mebchantb Bank of Canada v. McKay. 
Surety — Bank customer — Course of banking 
buiiness— Renewals of notes — Forged /2e- 
neuxds — Negligence of Bank — Relief of 
Surety, 
M. became surety to a bank to secure a 
named indebtedness of a firm dealing with 
the bank and also future advances. By the 
terms of his agreement of suretyship M. was 
to be liable for all promissory notes, etc., of 
the customer of a certain date, and " all re-, 
newals, substitutions and alterations there- 
of." The renewals of certain of the notes 
proved to be forgeries. In a suit by the 
bank against tie surety : 

Held, per Ritchie, C. J., Fournibr and 
TA6CHERKAU, JJ., affirming the judgment o( 
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Ihe Conrt of Appeal, that the Ijank having 
IArt«d with the good paper of the customer, 
to which the surety had a right to look for 
^wnrity, and accepted therefor forged and 
wortlileea paper, the surety was, to the ex- 
tent of sudi forged p^per, released from his 
liability to indemnify the bank. 

SddtptT Stboko, J. — ^That as the evidence 
sbofred the bank to have acted without neg- 
%6Doe the surety was not so relieved. 

^(6r OwYNNB, J.— That a reference having 
^n ordered to take an account of the 
•ttount of the paper said to be forged, the 
owisideration of the surety's liability should 
be pot^tponed until a report was made on 
'^ch reference. 

Appeal dismissed with costs. 
^'w^lfc, Eat 4r Orem, solicitors f«r appel- 
lants. 

^oeI>anald, Merritt & Shepley, solicitors for 
respondents. 



Prom Exchequer CoarL] 

Grinvell v. Thb Queen. 
(^^if^OTns dtUies^lmportation of article compoted 
^f paris^RaU of duly— Duty on completed 
^^''^icie— Subsequent legiilation, 
Gt manufacturer of a device made of brass 
^^ called an automatic sprinkler, wishing 
to JD^Port it into Canada, interviewed the ap- 
praisor of hardware at Montreal, exhibited to 
tOD'oi the sprinkler, and explained its con- 
^'^^^on and use, and was told that it should 
JftJ uUty as a manufacture of brass. G. im- 
tfjf\e/X a number of the sprinkler^ in parts, 
*\3 paid the duty as directed by the apprai- 
^f. After three shipments had been made 
t)ie sprinkleis and tools for making it were 
seized by the customs ofiScials, and an infor- 
mation laid against G., under sections 153 and 
155 of the Customs Act of 1883, for smuggling, 
making false invoices, under-valuation, and 
knowingly keeping and belling goods illegally 
imported. Tliere was no provision in the Act 
imposing a duty on parts of articles im- 
ported. 

Hddy (reversing the judgment of the Ex- 
chequer Court of Canada), that the customs 
lav not imposing a duty on parts of a com- 
pleted article 'imported as this was and the 
importer having acted in good faith and 



lakon all possible steps to ascertain his lia- 
bility to the customs authorities, there was 
no foundation for the charges laid in the in- 
formation- which should be set aside, and 
I he claimant's property restored to him. 

Held, also, that the passing of an Act sub- 
sequent to the proceedings against G., provi- 
ding for the imposition of duties on such 
parts of completed articles, was a legislative 
declaration that such duty was not previously 
provided for. 

Appeal allowed with costs. 
X>. Oirouardf Q. C, solicitor for claimant 
O'Connor & Hogg^ solicitora for the Crown. 

Ontario.] 

Haldimand Election Case. 

Controverted Electiont Actr—Wi^uUy inducing 
voter to take a false oath^Fhrmer'i nn— 
Lou of qualification'-^R 8. C, c 9, <t. 91, 
92 and 93. 

At the trial of an election petition alleging 
that F. H., an agent of the respondent did, at 
a polling station, induce one T. N. to take a 
false oath at the poll and to vote at said elec- 
tion, though not quali6ed to do so, it was 
proved that F. H. represented the respondent 
as scrutineer at the poll under a written 
authority, and that J.N.. who was on the list, 
qualified as a farmer's son, offered himself to 
vote at the polling place in that capacity. 
His vote being objected to, and being re- 
quested to take the farmer's son's oath '' T," 
he hesitated, and then F. H. insisted upon 
his taking the oath and told him that his 
vote was perfectly good. The farmer's son's 
oath "T" was then read to him by the 
returning officer, and he took it and voted. 
As a matter of fact, T. N.'s father had died 
before the final revision of the list, and at 
the time of the election T. N. was in occupa- 
tion of the land as owner. 

Held, that for the purposes of the election 
F. H. was the respondent's agent, and that 
he was guilty of a wilful offence against sec. 
90 of ch. 8,49 Via, and the election was de- 
clared void under section 93, Strong and 
GwYKNB, JJ., dissenting. 

Per Strong, J.— That at the scrutiny of the 
votes before the trial judge, the petitioner is 
entitled to prove that voters whose names 
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Were on the list as farmen' sons were not 
qualified «s Buch at the time of the election. 
Appeal allowed with coats. 

AyUnoorth A ColUr, for appellant. 

D. McCar&iy, Q. C, for respondent 



NoTa Sootia.] 



Ottawa, Dec 15, 1888. 



PBBBPJdR V. ThJS QdBEN. 

CHminai law — Trial for felony — Jury atUnding 
church — Remarks of clergyman— WitncM— 
Medical experi—AdminihiUty of evidence of. 

Daring the progress of a trial for felony 
the jury attended charch, in charge of a con- 
stablOi and at the close of the service the 
clergyman directly addressed them, remark- 
ing on the case of one Millman, who had 
been execated for murder in Prince Edward 
Island, and told them that if they had the 
slightest doubt of the guilt of the prisoner 
they were trying, they should temper justice 
with equity. The prisoner was convicted. 

HMf affirming the judgment of the Court 
of Crown Cases Reserved for Nova Scotia, 
that although the remarks of the clergyman 
were highly improper, it could not be said 
that the jury were influenced by them so as 
to affect their verdict 

A witness on a trial for murder by shoot- 
ing, called as a medical expert, stated to the 
Crown prosecutor that '' there were indicia in 
" medical science by which it could be said 
" at what distance from the human body the 
"^n was fired." This was objected to, but 
the witness was not cross-examined as to the 
grounds of his statement He then described 
what he found on examining the body of the 
murdered man, and stated the maximum 
and minimum distances at which the shot 
must have been fired. 

Held, Stbono and Fournier, J J., dissent- 
ing, that the opening statement of the wit- 
ness established his right to speak as a medi- 
cal expert, and it not having l)een shown by 
cross-examination> or by other medical evi- 
dence, that his statement was untrue, his 
evidence was properly admitted. 

Appeal dismissed with costs. 

Henry, Q.C., <k Harrington^ Q.C., for appel- 
lant. 

/. W. Longley for respondent 



Qnebeo.] 



Barnard v. Molson. 



Oppofitton en Km ordre^Moneya deposited in 
hands of proihonotary'-'C. C P., arU 753. 

Held, per RrrceiB, C« J., Strong and Tas- 
chersau, JJ., affirming the judgment of the 
Court of Queen's Bench, Montreal, M. L. R, 
3 Q. B. 348, that where moneys have been 
voluntarily deposited by a garnishee in the 
hands of the prothonotary, and the attach- 
ment of such moneys is subsequently quashed 
by a final judgment of the court, there being 
then no longer any moneys subject to a dis- 
tribution or collocation, such moneys cannot 
be claimed by an opposition en sous ordre: 
the claimant's recourse in such a case is by 
aatsie-anf t, founded upon the affidavit and 
formalities required for that proceeding. 

FouRNiBR and Gwykxb, JJ., dissenting, on 
the ground that, as the moneys were still 
subject to the control of the court at the time 
the opposition en sous ordre was filed, such 
opposition was not too late. 

Appeal dismissed with costa. 

Lacoste, Q.C, d: Betque for appellant 

Lafiamme, Q.C., & Bobertson for respondent 



Qaabeo.] 

Allbh v. The Mrrchanib* Marine Insurance 

Company. 

Marine inmrance — Conditions of policy — Fa/- 
idity of— Art 2184 C. G 

Held, affirming the judgment of the Court 
of Queen's Bench, Montreal, M. L. R, 3 Q. B. 
293, a condition in a marine policy, that all 
claims under the policy should be void un- 
less prosecuted within one year from date of 
loss, is a valid condition and not contrary to 
art 2184 C. C, and all claims under such a 
policy will be barred if not sued on within 
the said time. 

Per Tasghbrbau, J.— The debtor cannot 
stipulate to enlarge the delay to prescribe, 
but the creditor may stipulate to shorten 
that delay. 

Action dismissed with costs. 

Ritchie for appellant 

Hattan, Q,C., for respondents. 



tttB tiBQAli NEiWS. 



la 



BRmBoiB V. Thb Qukbk. 

JUxned Orwm caae—CJu 174, sees. 246 and 

259, R. S. C^CoMtruction of^ 

B., having been foand guilty of having 
felouiooaly administered poison with intent 
to murder, moved to arrest the judgment on 
the ground that one of the jurors who tried 
the case had not been returxied as such. The 
general panel of jurors contained the names 
of Joseph Lamoureux and Moise Lamoureux. 
The special panel for the term of the court 
at which the prisoner was tried contain- 
ed the name of Joseph Lamoureul:. The 
sheriff served Joseph Lamourenx's sum- 
mons on Moise lamoureux, and returned 
Joseph Lamoureux as the party summoned 
Moise Lamoureux appeared in court and 
answered to the name of Joseph Lamoureux, 
and was sworn as such juror without chal- 
lenge when B. was tried. On a case reserved 
it was: 

Held, per RrrcHiB, G J., and Taschhbeau 
and GwTNicii, JJ., that the point should not 
have been reserved by the judge at the trial, 
it not being a question arising at the trial 
within the meaning of sec. 259, ch. 174, B. 
8C. 

ffddj also affirming the judgment of the 
Court of Queen's Bench, that sec 246, ch. 
174, B. 8. C, clearly covered the irregularity 
complained of. Stbono and Fourkier, JJ., 
dissenting. 

Appeal dismissed with costs 

Ledue for appellant. 

Maihieu <& OormttUy for the Crown. 

Qoebeo.] 

I^NonnriL Navigation Co. v. Thb Cobpor- 

ATioK of thb City op Montrbal. 
39 F., c. 52 (P. Q,)'-C<msi\mi(maliiy of—By- 
law— Ultra mra—TaxaHon of ferry boats— 
JurifdictUm of harbor commiinonerg—Iri' 
jun^iofu 
By 89 Vic, ch. 62, sec 1, sub sec. 3, the city 
of Montreal is authorized to impose an annual 
tax on "ferrymen or eteamboat ferries." Un- 
der the authority of the said statute the cor^ 
poration of the city of Montreal passed a by- 
law imposing an annual tax of $200 on the 
proprietor or proprietors of each and every 
iteamboat feny conveying to Montraal for 



hire travellers from any place not more than 
nine miles distant from the same, and ob- 
tained from the Becorder's Court for the city 
of Montreal a warrant of distress to levy 
upon the appellant company the said tax of 
$200 for each steamboat employed by them 
during the year as ferry boats between 
r.ongueuil and Montreal. In an action 
brought by the appellant company, claiming 
that the provincial statute was ultra vires of 
the provincial legislature, and that the by- 
law was ultra vires of the corporation, and 
asking for an injunction', it was : 

Held, 1. Affirming the judgment of tlie 
Court of Queen's Bench, Montreal, M. L. B., 
3 Q. B. 172, that the provincial legislation 
was intra vires. 

2. Reversing the judgment of the Court 
below, that the by-law was ultra vires, as the 
words used in the statute only authorize a 
single tax on the owner of each ferry, irro- 
spective of the number of boats or vessels by 
means of which the ferry should be worked. 

3. Affirming the judgment of the Court 
below, that the jurisdiction of the Harbor 
Commissioners of Montreal within certain 
limits does not exclude the right of the city 
to tax and control ferries within such limits. 

Appeal allowed with costs. 
Archambavlt, Q.C, for appellants. 
Ethier for respondents. 

Qaebec.J , „ « 

JOLIETTB ElBCFION GaSB. 

Election petition— Commencement of trial— Or- 
der of Judge staying proceedings during 
session of Parliamentr— Power to adjourn— 
Recriminatory charges— Sections 32, 31, w. 
4, 33, *. A 2, 35, ch, 9, 49 Vtc—Dnbery by 
agent. 
Where the proceedings for the commence- 
ment of the, trial of an election have been 
stayed during a session of Parliament by an 
order of a judge, such trial, if commenced 
within six months from the date of tbe pre- 
sentation of the petition (the session of Par- 
liament being excluded in the computation 
of time) is a valid trial and within section 33 
ch. 9, 49 Vic. ^ 

After the trial ha<i been commenced the 
trial judge may adjourn the case frem time 
to time, as to him seems convenient. 



14 



THE LBGAL NBWS. 



The jadge at the trial of the election peti* 
tion i^ainstthe retam of the sitting member, 
cannot proceed to adjudicate upon recrimin- 
atory charges against the defeated candidate 
when the claim to the seat for such candi- 
date has been abandoned by the petitioners. 

An act of bribery committed by an agent 
of the sitting member who has been cau- 
tioned by him to comply strictly with the 
law, will avoid the election. 

Appeal dismissed with costs. 

ComeUieTf Q. C, <fc Ferguwn, for appellant. 

ChoqiutU, for respondent 



Nora SeotiA.] 



Foot v. Foot. 



WiU^Ah9ol%ae bequest— Subsequent rettricHon9 
— Effect of— Repugnancy. 

A will contained the following clause :— " I 
** order and direct that the whole balance of 
" proceeds of the estate be divided into twelve 
" equal parts, five of which I give and devise 
" to— (C M.)— four of which I give and de- 
" vise to— (A E. F.). . . . But in no case shall 
** any creditor of either of my children or any 
" husband of either of my children, daughters, 
" (C. M. and A.E.F.) have any claim or de- 
" mand upon the said executrices, etc., but 
" their respective shares shall be kept, and 
" the interest, rents and profits thereof shall 
" be paid and allowed to them annually." 

In an action by C. M. and A. E. F. to have 
the said shares paid over to them untram- 
elled by any trust, they claiming that the 
absolute bequest could not be cut down by 
doubtful words or by implication, and that 
the restriction as to claims of husbands and 
creditors was repugnant and illegnl : 

Heldf affirming the judgment of the Court 
bebw (20 N. S. Rep. 71,) that the clear inten- 
tion of the testator was that tlie principal of 
the said devise should be retained by the 
executors, and only the renU, etc., paid to the 
devisees during their lives. 

Appeal dismissed with costs. 

Henry, Ritchie 6c Weston^ solicitors for ap- 
pellants. ♦ 

Oraham, 'Tvpper & Parker, solicitors for re- 
spondents. 



Nora Sootia.] 

Robertson v. Pugr. 

ifartne Imuranee — Warranty (u to date ofmiU' 
ing—LimitcUion of action — Proof of lo$»— 
Proteft—Inaocurate sUUement in. 

A policy on the hull of a vessel contained 
this clause: '* Warranted to sail not later 
than 3rd December, 1882." And that on the 
freight the following: "Warranted to sail 
from Charlotietown not later than 8rd De- 
cember, 1882.*' The vessel left the whaif at 
Charlottetown on December 3rd, but meeting 
with bad weather, she came to anchor some 
two or three miles from the wharf, but with* 
in the harbor of the port, and proceeded on 
her voyage on December 4th. 

Held, affirming the judgment of the court 
below (20 N. S. Rep., 15), that there was a 
compliance with the warranty in the policy 
on the hull, but not with that in the policy 
on freight. 

An action on a marine policy was prescribed 
to twelve months from claim for loss or dam- 
age being deposited at the office of the 
assurers. The vessel being lost, a protest 
was deposited at the office of the insurers, 
which stated the voyage to have com- 
meuced at a date later than that warranted 
by the policy. Subsequently the master, who 
had signed the protest, deposited with the 
insurers a declaration stating that the vessel 
had sailed at a date within the policy, and 
that he had mis-stated the date in the pro- 
test through ignorance of the language of the 
country in which it was made. An action 
was brought on the policy within twelve 
months from the depositing of the amended 
statement, but more than twelve months 
from the service of the protest. 

Held, also, affirming the judgment of the 
court below, that the protest was a claim 
for loss or damage within the meaning of 
the condition in 'the policy, and the action 
was too late. 

Appeal dismissed with costs. 

Henry, Ritchie <(: Weston, solicitors for ap- 
pellants. 

Oraham, Ttjq)per, Borden A Parker, solicitors 
for respondents. 
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C50UBT OF QUEEN'S BENCH. 

(Cbown Sidh.) 

Atlmeb, December 10, 1888. 
Coram Mai^hiot, J. 
Ex parte Jucnr, a juror. 
J^mm, for the juror, requested his discharge 
on the ground that he was an alien, and that 
the right to act as a juror was a political 
privilege enjoyed by British subjects only. 
The application was granted. 
(t. p. f.) 



SUPERIOR COURT. 
[In Chambers.] 

Aylmkr, January 3, 1889. 
Before Wubtblb, J. 
Ex parte Ooimbt. 
Habeas corpuS'-CommitmerU, 
A wiii of hahecLs corpus to bring up the pri- 
»oner who had been committed on a charge 
of assault and battery, was issued. 

fbron, for the accused, ui^d that the 
commitment should have shewn that 'the 
complainant had prayed for a summary trial 
(At. Stat Can., c 178, s, 73), and was without 
warrant 

His Honor, referring to Bums' Justice, Vo. 
Commitment, pp. 852, 870, remarked that he 
woald consider the law had been complied 
'writh, if the conviction set forth the prayer of 
the complainant; but as upon enquiry made, 
it was found that no conviction in writing 
existed, the prisoner was liberated. The 
learned Judge added that either the convic- 
tion or commitment should have shewn that 
the magistrate had jurisdiction, as the charge 
was not cognizable in a summary manner, 
except under certain circumstances. 

Prisoner discharged. 
(t. p.p.) 

SUPERIOR COURT'-MONTREAL^ 

Acceptance of cheque^ Power s^of Bank acting as 
agent for other Bank— Compensation, 
Held:— 1. That a Bank acting as agent for 
another Bank is not authorized, in the 
absence of express agreement, to cash a 
cheque drawn upon the principal Bank, but 
onacoepted by it 

•Toappwur in Snparior Court Reports, M. L. R., 48. C. 



2. That a telegram from the President of 
the principal Bank to a stockholder therein, 
stating thai certain funds are at his credit, is 
not an acceptance of a cheque drawn by the 
stockholder upon the receipt of such telegram 
for the amount of the funds, such telegram 
adding nothing to the legal obligation of the 
principal Bank towards the stockholders to 
pay the cheque when duly presented for 
payment, if there were then funds at his 
credit to meet it and no legal hindrance to 
its payment existed. 

3. That no compensation arises t)etween 
the principal Bank and its agent, entitling 
the latter to set off monies paid under an 
unaccepted cheque upon the principaiBank 
against monies held by the agent and due to 
the principal Bank. 

4. That a custom of bankers cannot be put 
in evidence unless it has been specially 
pleaded.— Afaritime Bank v. Union Bank of 
Canada, Tait, J., Nov. 30, 1888. 



Billet promissoire — Echiance — Demande de 
paiement^Presentation, 

Juofe : — lo. Que pour un billet promissoire 
fait A quinze jours de vue, le d^Iai de paiement 
ne commence ft courir qu'au jour de la pr^ 
sentation du billet 

2o. Qu'une demande de paiement seule ne 
suffit pas, qu'il faut qu'elle soit accompagn^e 
de la presentation du billet. — Cousineau v. 
Lecours, Loranger, J., 30 mai 1888. 



Causes sommaires — PriviUge — Audition. 
Juq6 :— Que les causes de la Cour Sup^rieure 
intentees sous VAde concemant la procedure 
quant d ceriaines matih-es commerciales et autreSf 
requirantcilMt6, 51-62 Vict (Q.),ch. 26, 1888, 
appel^scommun^ment '' causes sommaii^s" 
n'ont pas de prds^ance devant la Cour de 
Revision. — Mclntyre v. Armstrong^er^ revision, 
Taschereau, Wurtele, Tait, JJ., 19 d^c. 1888. 



APPEAL REGISTER— MONTREAL. 
Friday, December 21, 1888. 

Oilman <Ss The Exchange Bank of Canada.— 
Judgment reversed, with costs of second 
class ; Church, J., diss. 

DubreuU & La Banque de St. Hyacinihe.— 
Judgment confirmed. 
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Jwi» & Fisher. — Judgment oonfinned ; ap- 
peal dismissed with costs of first class. Mo- 
tion for leave to appeal to the Privy Council, 
granted. 

Grand T^runh Railway Co, 6c La Corporation 
delaVaie de St, Jean.^Judgment reversed; 
Boss^, J., diss. 

Cie. Chemin de Fer de Jonction de MonlrSal 
& Champlain & Sle. ifarie.— Judgment con- 
firmed ; Boss^, J., diss. 

Leuns ds Walters. — Judgment confirmed. 

Lwignan & Rielle. — Judgment reversed; 
Tessier, J., diss. 

Evans & ifoore.— Judgment reformed, with 
costs of first class- 

TbejCourt adjourned to Jan. 15| 1889. 



CONTRITION AND REPARATION, 
On December 20, in the Queen's Bench 
Division, an application was made In the 
Matter of Frederick Beakin, a SotteitoTj on be- 
half of the Incorporated Law Society. It ap- 
peared that he was admitted in 1879, and 
had been for some years managing clerk to 
Messrs. Bright, of Nottingham, and ihey had 
given him, as a candidate for office, a letter 
of recommendation to the Home Secretary. 
In March last he confessed with great con- 
trition that he had for some time retained 
various sums received in the coarse of his 
employment, which he accounted for by his 
having been under great pressure. He had 
made every reparation in his power, giving a 
list of the sums taken, and he promised to 
set apart a third of his earnings to make up 
the deficiency. He pleaded hard for mercy 
on account of his wife and family. 

Lord Colbridoe said the case was a very 
distressing one, and had caused his learned 
brother and himself some anxiety. He 
always felt it a duty of the Court to watch 
the conduct of those whom the Court accre- 
dited as its officers, and to punish heavily 
cases of misconduct But cases varied in 
their character, and though thfs was in some 
sense a bad one, it was in other points of 
view not so ba 1 as others. This gentleman 
had been entrusted with an important branch 
of business, and when he began, he was from 
some causes heavily embarrassed, and un- 
happily took the money of his employers. 
Now, Id one sense there could be no distinc- 



tion in offences— stealing was stealing, and 
this gentleman had taken the money of his 
employers- Still there was the distinction 
pointed out in the case cited— that the solici- 
tor had not taken the money in the character 
of a solicitor. Then it was to be considered 
that he had shown the deepest contrition, 
and had done his utmost to mfte reparation, 
and, having fortunately obtained another 
situation, he had promised to pay one-third 
of his wages to his former employers to make 
up their loss. These were all things to be 
considered, and his learned brother and him- 
self thought them sufficient to justify them 
in abstaining from the extreme sentence of 
exclusion from the profession. They thonght 
that a suspension for eighteen months would 
be sufficient, provided the solicitor fulfilled 
his promise of setting aside a third of his in- 
come for his former employers. He was a 
young man and a graduate of Oxford, and 
such a sentence as was imposed would be 
sufficiently severe. He desired to add that 
he .hoped Messrs. Bright would be content 
with this sentence, and would abstain from 
further proceedings. — Mr. Justice Manisty 
concurred. — Law JownaJ. 



INSOLVENT NOTICES, ETC. 

Qusbee Official OauiU, Jan. 5. 

Judicial Abandoftment: 

Pierre Dub^i trader, St. SaaTour de Qa^beo, Jan. % 
Ghanoy W. Getty* hotel-keeper, Sweetsbnrg, Dec 22. 

Ouraton anynnted. 

He Oodfroi Oaron, trader, Cap St. Igoaoe.— H. A. 
Bedard, Qoebeo, curator. Jan. S. 

Re Peter Dillon.— 0. Millier and J. J. Qriffith. Sheiv 
brooke, joint curator, Dec 31. 

Re Joseph Lamarohe, tanner, St. JaoqueC'-J^. £. 
Eorement, St. Jaequei, county of Montcalm, curator, 
Dec 26. 

R» George Mauger, trader, Ste. Adelaide de Pabos. 
— H. A. Bedard, Quebec, curator, Jan. 3. 

RelL. E. Pelletier, trader, Ste. Louisc—H. A. Bedard, 
Quebec, curator, Jan. 3. 

/?fflo88 Brothers, Shawrillc— J. MoD. Haino, Mon- 
treal, curator, Dec. 26. 

Re Toussaint ic Co.. ffroceni, Quebec— H. A. Bedard, 
Quebec, curator, Jan. 2. 

Dividend. 

Re Damase Z. Bessette, Montreal.— First and final 
dividend on proceeds of sale of lots, o^en to obioction 
until Jan. 80. 
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The Imw Journal (London), referring to 
the appointment of Mr. M'Intyre, Q.C, to a 
oonnty coart judgeship, mentions the curious 
feet that "a hundred years ago there had 
been no 'Mac' whether spelt at large or in 
brief, on the English bench, and since then 
we have only had Chief Baron Macdonald 
and Lord Macnaghten, the latter of whom 
fills an office not usually called by the name 
of jadge. On the County Court bench we can 
recall no ' Mac' till last year, except the late 
Mr. Macnamara, who sat in Middlesex for a 
year." In the Province of Quebec we have 
none at present, but the late Justices Mackay 
and McDougall furnish examples. In Nova 
Scotia there has been a fair sprinkling. The 
Chief Justice is a McDonald. In Ontario 
they are most numerous. The County Court 
bench of Ontario has a McDonald, a Mac- 
dongall, a Mackenzie, a McCarthy, a McCrea, 
a Macpherson, and a McCurry. There is 
also a McMahon >xi the CoiDmon Pleas 
division. 

The right of photographers to print photo- 
graphs from the negative which remains in 
their possession, came up before Mr. Justice 
North in the case of Pollard v. The Photo- 
graphic Company, Chancery division, Dec 20. 
The plaintiff, Mrs. Pollard, had her portrait 
taken by photography at the defendants' 
shop at Bochester, and was supplied with a 
number of the photographs, which were of 
cabinet size and in vignette style. The photo- 
graphs were paid for, but nothing was said 
with regard to the negative, which was re- 
tainedby the defendants. They subsequently 
printed photographs from it, and after adding 
the words '^A Merry Christmas' above the 
portrait, and < A Happy New Year' beneath 
it, they exposed them for sale in their shop 
window, and sold them as Christmas cards. 
We presume that the face selected for such 
a purpose mast have been beautiful, but Mrs. 
Fbllard was not mollified by the compliment, 
ud aa action was brought by her husband. 



to restrain the defendants from exhibiting 
or ofRaring for sale the photographs. The 
motion for an injunction was, by consent, 
treated as the trial of the action. Mr. Justice 
North held that the bargain between the 
customer and the photographer included) in 
the absence of any express provisiwi to the 
contrary, an implied agreement that photo- 
graphs were only to be printed from the 
negative for the use of the customer, and that 
the photographer was not entitled to print 
copies of the photograph for his own use, or 
for exhibition or sale to any one but the 
customer, unless the authority of the customer 
were given either expressly or by implication, 
and his lordship granted an injunction to re- 
strain the defendants from so doing. 



COURT OF APPEAL, ONTARIO. 

Toronto, 1889. 

WmB V. Canadian Pacific Railway Co. 

Bailway^Highway Cromng—Negligence— 
Evidence, 

OsLBB, J.— Assuming that the defendants 
were guilty of negligence in not sounding the 
whistle or ringing the bell as the train ap- 
proached the crossing, it was nevertheless, 
incumbent on the plaintiff to prove that it 
was this negligence which caused the injury 
which he complains ot 

The facts appear to be that the plaintiff 
was driving homewards on a fine still moon- 
light night, and was approaching the crossing 
in question from the south. His home was 
about three miles further on, and he was 
familiar with the crossing, and knew that a 
train might be expected to pass about that 
time from the west He was sitting sideways 
in his waggon facing the east The road 
rises in a gentle slope to the railway track, 
which is visible from a point half way up 
the incline for a distance of about 800 feet 
west of the crossingi the view of course in- 
creasing the nearer the crossing is approach* 
ed, until the track can be seen for a distance 
of 800 feet or thereabouts. 

The plaintiff's own account of the way in 
which he drove up to the track and met 
with the accident is as follows : 

Q. — Do you remember approaching the 
track that night when you were driving 
home ? A.— I understand it thoroughly. 
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Q.— Tell UB exactly in your own words, 
what yon were doing and what took place ? 
A.— Well, as I approached the track, I went 
up there just as carelessly and just as simply 
as I ever approached anything. 

Q.— What do you mean by carelessly and 
simply ? A.— Without any fear, I mean. 

Q.— Did you look? A.— Well, I didn't; 
I was not, my attention wasn't arrested to 
any fact other than just simply allowing my 
going right along the way I always did. 

Q. — As you approached the track did you, 
or did you not look ? A. — Why, certainly I 
looked ; it would be surprising if I didn't 
look. 

Q. — Did you see any train ? A. — Na 

Q.— At what rate were you travelling? 
A. — The horses were walking up the approach 
there right up to the track. . 

Q.— It is up hill as you approach the track 
there ? A.— Yes, it is up hill all the way. 

Q. — Where were you when you saw the 
train ? A.— I was just within about between 
time and eternity when the thing hit, and 
that's the last I heard of it 

Q.— Where were your horses? A.— Bight 
on the track. 

Q,— Did you see the train then ? A.— I 
didn't see them till I tried to jog them hack- 
ward& I never seen the train till they were 
right on to me. 

Q. — How far was the train when you first 
saw it? A.— Ten feet; well, it might be a 
rod or two probably. 

Q.— You jogged along when you left Raglan; 
what sort of a seat had you? A.— Well, I 
had a seat that at one time was on top of the 
box, it was a spring seat, but it had been 
broken,^and the thing was so that it wouldn't 
sit up any way, and I pulled the thing off 
and put it lengthways in the bottom of the 
waggon. 

, Q.— Which way did it face, toward the off 
horse or the nigh horse ? A..— The off horse. 

Q.— fio that as you jogged along your bacR 
would be towards the west— towards the way 
the train came ? A.— Yes. 

Q.— Did you expect a train or not? A.— 
Well, I didn't know the time to a few min- 
utes. 

Q.— When you left Raglan did you think 
about the train ? A.— I^o. 



Q.— Did you think about the train between 
the time you left Raglan and the time of the 
accident? A,— No 

Q.— Yoa were not looking out for bells? 

A.— Well, I knew I was going near a train. 

Q.— Couki yon see the head-light? A.^ 
Couldn't see anything; it was a beautiful 
night 

Q,— Moonlight? A.— Yes. 

Q.— Did you see the head-light— the glare 
of it shining? A.— I couldn't say. Thafs 
not what startled me. 

Q.— Can you say now whether you saw 
that or not? A.— No, I would not say any- 
thing about that I would say I never seen 
it 

Q.— The first thing you knew was a crash? 
A.— The first thing I knew was a little tim- 
idity, and I said '* Whoa," and I thought I 
would make a gallant escape. 

Q.— What caused the little timidity? A.— 
It was the suddenness of the approach, and 
I thought I would clear myself if possible. 

Q.— And you instmctively yelled **Whoa,'* 
and pulled the horses back ? A.— Yes. 

Q.— Up to that time you did not turn your 
head? A.~Ob yes I did; whafs the use 
of talking that way? The first I knew was 
the horses on the track. I looked around 
and saw this engine right upon me. 

Q.— Had you looked before that? A.— 
No, I hadn't; I never seen it before, nor 
never had any cause to look. 

Q.^ Were you singing as you went along 
—whistling? A.— I was humming. 

Q.— Humming a tune to yourself? A.— 
Yes. 

Q,— Were the horses going on a walk or a 
trot? A.^Walking. They were right on 
the approach. 

Q.— Was the waggon on the track at all— 
the fore-wheel of the waggon, did it go as far 
as the iron rail? A.— I don't think it did ; no. 

Q.— Do you think either of the horses 
steppedover the iron rail? A.— They were 
both on the track. 

Q.— Does that mean that their front feet 
had stepped across the iron rail ? A.— Yes, 
but that was as far as they went 

The train was going at a speed of about 
thirty miles an hour, on a heavy up grade, 
in consequence of which the exhaust or 
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escaping steam was "very heavy and sharp, 
making a loud report," as one of the employ* 
ees described it (p^ 81). One of the plain* 
tiff 's witnesses heard this at a distance of 
half a mile " as plain as if he was beside it" 
OiheiB heard the mmble of the train at a 
stiU greater distance. 

There was the usual discrepancy in the 
evidence as to the sounding of the whistle 
and ringing the bell. The learned jud^e by 
whom the case was tried without a jury, 
entered judgment for the plaintiff, finding 
that the injury was caused by the negligence 
ci the defendants, and that there was no 
oontribntory negligence on the plaintiff's 
part The question we have to decide is 
whether these findings are justified by the 
evidence. 

There was some slight difference of opinion 
between the witnesses as to therate at which 
the train wss going, and the distance it could 
be seen from, or while approaching the cross- 
ing. In the absence of any finding or ex- 
pression of opinion by the learned judge on 
these points, they should be taken to be as I 
have stated them. 

Our principal difficulty arises from the 
learned judge's finding on the question of 
oontribntory negligence. 

In the case of Wanlets v. The North Eastern 
J?y., L. B., 6 Q. B. 481, 7 B. A I. App. 12, it 
appeared that the gates on the down side of 
the defendants' line being open, the plaintiff 
entered on the railway grounds at a time 
when a train on the up side was passing, in- 
tending to cross as soon as it had paired. 
While there, another train on the down side, 
which he could have seen if he had looked, 
knocked him down and injured him. In an 
action against the Company for negligence, 
it was heM that there was some evidence for 
the jury, inasmuch as the statutory duty 
of the defendants was to keep the gates 
dosed when trains were apprcMching, and 
the fad oi their being open on the down side 
was an intimation to the plaintiff that the 
down line was safe. The question whether 
the plaintiff had been guilty of contributory 
i^ligenoe was not raised. Kelly, C. B, 
Starved that the evidence showed that if 
^ plaintiff before) or even after he had en- 
tend on the xailway>had looked on either 



side of him as far as he could, he would have 
been enabled to see that the train which inflict- 
ed the injury was about to pass along the rail- 
way, and so could have avoided the accident. 
He adds, '* I am far from saying that these 
circumstances were not evidence of contri- 
butory negligence, for I cannot say that any- 
one crossing a railway, though it might have 
been intimated to him that be might cross in 
safety, still, when he is upon the railway, 
ought not to look upon one side and upon the 
other, to see whether a train is approaching. 
But," he adds, " we are not called upon to 
determine any question of contributory neg- 
ligence." 

That question does arise here, and conced- 
ing that there was evidence of negligence on 
the part of the defendants in omitting to give 
the statutory warning, we must, nevertheless, 
see whether the plaintiff could not, by the 
exercise of reasonable care, have avoided 
the consequence of the defendants' want of 
it I see nothing to the contrary of this act- 
ually decided in the case of Peart v. The Grand 
Trunk Railway (h., 8 A. R., and it accords 
with what has been determined in Johnston v. 
Northern RaUjvay, 34 U. C. R 432. See also 
MUler V. O, T. /?., 25 C. P. 389 and Boggs v. 
O. W. 72., 23 C. P. 573. 

Now I certainly do not mean to lay it down 
that it is the duty of a traveller on approach- 
ing a railway crossing to stop, and to get out 
of his vehicle and examine the line before 
crossing it If that was the law, he could 
hardly ever cross, except at his own risk, for 
by the time he had made one examination 
and was ready to proceed, it would be said 
he ought not to cross until he had made an- 
other, and so ad infinitum. But I think he 
is bound to use such faculties of sight and 
hearing as he may be possessed of, and when 
he knows he is approaching a crossing and 
the line is in view, and there is nothing to 
prevent him from seeing and hearing a train 
if he looks for it, he ought not to attempt to 
cross the track in front of it, merely because 
the warning required by law has not been 
given. The defendants, no doubt, in a case 
like that, assume the onus of making out 
that there was contributory negligence, and 
this is a question to be determined by the 
judge or jury, as the case may be, upon a 
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consideration of all the suiroanding circum- 
stances. 

Facts may appear tending to show that 
the plaintiff was surprised or thrown off his 
guard, or was in other respects at a disad- 
vantage,and that though he acted imprudently 
there was some excuse for what he did. Each 
case depends upon its own circumstances, 
and these, even when the defendants' negli- 
gence consists in the breach of some statu- 
tory duty, may vary all the way from abso- 
lute recklessness on the part of the person 
injured, his own folly and not the defendants' 
negligence causing the loss, to a case where 
there is evidence on botli sides of the question 
whether the loss is attributable to the de- 
fendants' negligence or the plaintiff's own 
want of care in avoiding it 

If, in the plaintiff's favor, we assume this 
case to be one of the latter class, because the 
more precise evidence of the distance from 
which the train could be seen from the road 
comes from the defendants' witnesses, and 
because the accident happened after night- 
fall, it nevertheless appears to me that the 
learned judge should have held that the 
plaintiff's own negligence here so materially 
or directly contributed to his injury as to 
disentitle him to recover. To show why this 
is so> is almost to repeat the evidence already 
stated. He knew that he was approaching 
a railway crossing, and that a train might be 
expected to pass about that time, the seat in 
his waggon facing in the direction opposite to 
that from which the train would come. The 
night was clear and still ; he drove up slowly 
to the crossing, the horses first setting their 
feet over the rail before the collision occurred; 
yet up to the moment before it, he had neither 
looked nor listened for the train. It hardly 
admits of a doubt that if he had done so 
while he had the opportunity, he would have 
both seen and heard it, and that with his 
horses going at a walk, and under control, he 
could have turned them aside before reaching 
the line. No circumstances of surprise or 
embarrassment are proved, and the case is 
one in which to adopt the language of Lord 
Halsbury in Walkchin v,L.d;S. W. Ry., 12 
App. Cas- 41, it may almost be said that the 
horses ran against the engine, rather than 
that the engine ran down the horses. The 



time which elapsed 4)etween the noioineiit 
when the train came in sight and the colli- 
sion was no doubt brief, and a very slight 
diflerence in the facts might have warranted 
the plaintiff's conduct in being treated as 
excusable imprudenoej but on his own show* 
ing there was such an absolute want of com- 
mon reasonable care on his part, as to admit 
of no other conclusion than that the injoiy 
was the result of his own contributory neg- 
ligence. 

The cases of Davey v. L. <fc & W. R., 12 Q. 
B. D., 70, 77 ; Commisgionen of Bmlwayt v. 
Brown, 13 App. Cas., may be referred to. 

I think the appeal should be allowed. 

Appeal allowed. 



POLICE COURT. 

MoMTRBAL, January 14, 1889. 

Before Mr. 1>ugas. 
Carson v. Dbvault. 
Selling liquor to tnin<jr9 — OuUty hundedge-^1 
Fict, c. 3—51-52 VicU, c 10. 
Mr. DuQAS :— This case is taken under an 
amendment to the license law, passed at the 
last session of our provincial legislature, 
which forbids the sale of intoxicating liquors 
to minors. Two young men, being minora. 
Gales and Corbeil, styling themselves detec- 
tives, combined together and undertook to 
go to different licensed establishments in 
this city and elsewhere, with the object of 
obtaining liquor, if possible, and afterwards 
prosecuting those whom they would entrap 
doing so. To better succeed, not to awaken 
the attention of the seller as to their age, 
they imagined in the majority of cases to 
use ounce ordinary hair oil vials, and have 
them filled, at the cost of five cents, with gin 
or brandy, so as to naturally lead to believe 
that the liquor was needed for medicinal or 
other household purposes. It never was 
intended to be used by the purchasers, except 
as a corroborative proof of their statement 
in court. An exception was made to the 
admissibility of their testimony to prove 
their age. It will suffice to cite the author^ 
ity of Roscoe to remove this objection : " In 
cases where the offence depends upon the 
age, this must be proved in the usual way, 
by the girl herself, or by a person who can 
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ipeak to the date of the birib." Page 270, 
Ed. 187& There is now in England a statute 
wLich makes a certificate of birth proof of 
the date of the birth, provided the identity 
is established, but this statute does not ex- 
clude the common law principle as to 
evidence on this point See same author, 
pice883. 

BemoTing all other questions of a minor 
character which were raised in the present 
ind the other cases submitted, and which I 
cQDsider as of no importance, having already 
declared the facts of the sale proven, I have 
now to apply the principles of law, as I 
nodeiBtand them, to the circnmstanoes of 
the cases. The nude facts proven are the 
stle and the minority of the persons to whom 
it was made. The first questi(Mi which pre- 
sents iteelf is whether the prosecution was 
obliged to prove the guilty knowledge en the 
part oi the defendant at the time he delivered 
the liqaoi^-or, under the law as it is framed, 
is that guilty knowledge to be presumed ? It 
is an uncontested principle of the common 
law that "* when the intent to do a forbidden 
thing is wanting, a person commits no offence 
ia law, although be does that which is com- 
pletely within all the words of a statute 
which prohibits it, and which is silent con- 
cerning the intent" The mens rea or guilty 
mind is an essential element in constituting 
a breach of the criminal law . . . unless 
a contrary intention be expressed in the 
statttta" See Endlich page 180. And as 
Baron Parke says (Bishop's Criminal Law, 
par. 303): "The guilt of the accused must 
depend on the circumstances as they ap- 
peared to him." " Again," says Bishop, " a 
statute will not generally make an act crim- 
inal unless the offender's intent concurred 
with his act, because the common law re- 
qoires such concurrence to constitute a crime. 
A case of overwhelming necessity, or of 
honest mistake of facts, will thus be excepted 
out of a general Hatutary^prohibitian." Yet, 
it is alleged ** that when an act is prohibited 
absolutely, and the law is silent as to the 
intent or knowledge, it is sufficient for the 
prosecution to prove the commission of the 
act ifTohibited, and by law the defendant is 
piesomed to have intended to do that very 
thing." In discussing this pointy Judge Ste- 



phen, in his History of the Criminal Law of 
England, page 114, vol. li, says: ''Somede-^ 
gree of knowledge is essential to the criminal- 
ity both of acts and of criminal omissions, 
but it is impossible to frame any general 
proposition upon the subject which will state 
precisely and accurately the degree and kind 
of knowledge which is necessary for this pur- 
pose, because they vary in different crimes. 
In many cases there is no difiiculty, because 
the definition of the crime itself states expli- 
citly what is required. Thus, for instance, 
the receipt of stolen goods, knowing them to 
be stolen; the passing of counterfeit coin, 
knowing it to be counterfeit, etc It is more 
difficult to say what kind and degree of 
knowledge is necessary in the cases of 
crimes which are not so defined as to avoid 
the difficulty." And at page 116: "The 
effect of ignorance or mistake as to parti- 
cular matters of fact connected with an 
alleged offence is a matter which varies 
according to the definitions of particular 
offences." And this is where the difficulty 
lies as to the application of the clause 
of our statute which prohibits the sale, 
of intoxicating liquors to minors. Speak- 
ing on the subject. Bishop, in his book on 
Statutory Crimes, par. 355| says : '' But there 
may be a capacity for the criminal intent, 
while yet no crime is committed, though the 
outward fact of what otherwise were crime 
transpires. It is so when one having a mind 
free from all moral culpability is misled con- 
cerning facts." The books are full ef illus- 
trations of this doctrine. But the books 
also contain a few cases, principally Massa- 
chusetts ones, in which there is a real or 
apparent inroad upon this doctrine, not 
much to be commended. The prosecution, 
in its factum, has cited many cases, mostly 
from the Massachusetts courts, stating the 
doctrine that where an act is positively pro- 
hibited by law, the presumption of guilt is 
presuaied and cannot be rebutted. I may 
say here that, relying upon the best author- 
ities on the subject, I cannot for a moment 
accept as sound and based upon the prin- 
ciples of law Fuch decisions. There are a 
few remarks by Bishop about those decision& 
Other cases are cited by which it was held 
that such a presumption can be rebutted. 
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Accepting this doctrine as establishing the 
principle that in all sach cases the defen- 
dant is bound to establish his good faith, the 
question is, as far as the present case is con- 
cerned, what proof had the defendant to 
make in the presence of the evidence ad- 
duced by the prosecution to establish his 
good faith 7 I believe that the best proof in 
that sense is the bad faith, and what is to 
my mind the very reprehensible, if not 
criminal action of these two young men who, 
under the pretext of protecting the public 
morality of this country, agree together as to 
the best means to be adopted to bring into 
the violation of the law innocent men who, 
if it had not been for their combination, 
their conspiracy, would never perhaps have 
exposed themselves to a prosecution under 
the statute. They are detectives, they say ; 
still they pretend that they offer the appear- 
ance of infants and they want to be taken as 
such. They were brought before the court 
, as witnesses, and as far as experience 
teaches me, before knowing anything about 
them, I would equally have taken their 
statement that they were of age or minors. 
All the circumstances of this case must be 
taken into consideration to arrive at a conclu- 
sion as to the good faith of the accused. W hen 
it is considered that the ultimate object of 
these parties was to make a case, that it is 
evident that they used those small vials in 
order to remove all suspicion, it may fairly 
be supposed that by their demeanor in the 
presenoq^ of the seller, they tried everything 
not to let him know that they were minors. 
I believe that all those facts taken together 
are sufficient to create in favor of the defen- 
dant a presumption of good faith strong 
enough to rebut the presumption of law 
against him I would say here that I am 
afraid that the doings of those two young 
men, who are intelligent, and offering all the 
appearances of respectability, have raised 
sentiments of both pity and disgust in the 
minds of the well tJiinking public. They 
are just at the beginning of life, and they do 
not, perhaps, well realize the contempt 
which is attached to the exercise of unneed- 
ful spying of one^s fellow citizens. Despicable, 
too, is their conduct when they assert their 
pretension of aiding good morals, and at the 



same time admit that there is money for 
them in the business. Let me remind them 
of the Pharisees of the Bible, and advise them 
to turn their intelligence to a better trade I 
think it is generally admitted that the world 
would be better off withi»ut Pharisees, even if 
the number of publicans were to increase. 
Besides, the law was not framed to meet 
such cases as those which thejr have pre- 
sented. Its object was to protect young 
people from the abuses of alcoholism. To 
apply the law in the way it is sought to 
have it applied would be to entirely disre- 
gard its object. The law is made to repress 
abuses, and not to abuse it Courts of justice 
should not encourage such misusage. 

To come back to the principles laid down 
by the authors on the subject of knowledge, 
I find that Maxwell holds ** that where the 
act done is one prima facie or usually lawful, 
calling for no explanation or excuse, and is 
unlawful only under exceptional circum- 
stances, ignorance or erroneous belief re- 
garding those circumstances is to be 
regarded as establishing the absence of ment 
tea (see Endlich, p. 132), and so is the selling 
to a minor which is not mala in se. Therefore, 
according to this principle, the presumption 
would be in favor of the defence. Whilst, 
says the same author, par. 133, when the act 
done is in its nature a breach of the law by 
the person who does it, and is divested of 
that character only when a certain fact 
exists, the person who does the act in 
ignorance of that fact, or in erroneous belief 
respecting it cannot be said to do it in- 
nocently, and is not excused by his ignorance 
or mistake. Example : The abduction of a 
girl under sixteen, while sincerely believing 
she was over. Lord Mansfield has f^ustained 
the same principle. As far as I have 
been able to ascertain, all the cases cited 
where it was held that the presumption of 
guilt was against the accused are casts 
where the acts done were wrong or irregular 
per 9e, whilst the contrary happened where it 
was not. And I think that Maxwell here 
agrees with Bishop, when he says that there 
is no crime when *^ one having a mind free 
from all moral culpability is misled concern- 
ing facts." In order to be well understood, I 
wish to add that the view I entertain upon 
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the interpretation which is to he given to 
this prohibitory clause is that each case 
should he adjudged upon its own merits. 
Should the circumstances show that the 
accused was lacking in good faith, or did not 
care, or was wilfully blind, so that his acts 
would amount to a criminal carelessness or 
negligence, I would not hesitate to condemn. 
Selling to a boy of 10 or 12 years old is very 
different from selling to a boy of 18, 19 or 20, 
as far as the guilty knowledge is concerned, 
and whilst in the present case I do not feel 
myself at liberty to convict, I would not 
hefcitate an instant to do so should I feel 
certain that the seller could not have been 
misled. 

Lebowveau for the prosecution. 

Sl Kenre, Qlohemky ds Poirier for the 
defence. . 



, APPEAL REGISTER— MONTREAL. 
Tuudatfy January 15, 1889. 

Dofion <fe Dorion.— Motion for substitution 
granted. 

WatiU & Major,— ^oiiOTL to dismiss appeal. 
CA.V. 

Oimier & TmAoiifcoui— Heard. C. A. V. 

i^tin <fe Dijput*.— Heard. CA.V. 

Ikwii & OWwn.— Heard. C. A.V. 

Ton & OiMirfy.— Part heard. 

Wedneaday, January 16. 

WaUie & Major, — Motion to dismiss appeal 
rejected without costs. 
I'on <i^QiMu2y.— Hearing concluded. CA.V. 
JoeoU 6c RcoMom et a/.— Heard. CA.V. 
IhmeiaLik Cbsaetif .--Part heard. 

Thurmiayf January 17. 

Omwmt <k Quavani <k MUktte.—'Peiiiion to 
take up ttutonee granted. 

Ex pane Victor i#a%?.— Petition for habeas 
corjm. Writ ordered to issue, returnable 
18th instant 

I>vneiai. <fe OoMff^.- Hearing concluded. 
CA.V. 

Owinrt<feOkJ.d'/w^in€ne.— Heard. CA.V. 

J>otim ds Dorion.— Part heard. 

OybnandeOUberi (Vo, 21).— Desistment as 
^ P«rt of claim, filed by Gilman after ad- 
joamment of Court 



Friday f January 18. 

Grand Trunk Ry. Co. & Murray. — Petition 
to take up instance granted. 

Gilbert et al. d: Gilman (No. 33).— Motion to 
unite this cause to No. 21 between the same 
parties, now en diliblrS, C A.V. 

Ex parte Victor MaihyL-Wni of Jiabeaa corpus 
returned. Petition granted and prisoner ad- 
mitted to bail. 

Dorion dc Dorion. — Hearing concluded. 
CA.V. 

North Shore Railtuay Co. dc McWiUie et al.— 
Heard. CA.V. 

Irwin ds Lessard. — Part heard. 

Saturdayf January 19. 

Gilbert et al. ds Gilman. — Motion to unite 
No. 33 to Na 21 between the same parties 
and now en dilibhS, rejected with costs. 

Carle ds ParenL — Confirmed. 

Stefani ds Monbleau.— Confirmed. Motion 
for leave to appeal to Privy Council. Rule 
nisi returnable 24th. 

Maire ds ConseU de Sorel ds Vincent. — Con- 
firmed. 

Ouimet dc Cie. d^Imprimerie. — Confirmed, 
each party paying his own costs in both 
Courts. 

Longtin ds RobitaiUe. — Confirmed. 

Ouimet & Canadian Express Co, — Reversed, 
and $200 damages allowed appellant Church, 
J., diss. 

Milliken dc BourgeL — Confirmed. 

Montplaisir ds Banque ViUe Marie. — Petition 
for reprise dHnstance granted. 

Irvnn dc Lessard. — Hearing resumed and 
continued to 21st. 



COURT OF QUEEN'S BENCH- 
MONTREAL.* 

Long established industry^ Tannery — Pollution 
of running stream — Nuisance—InjuncHon. 
The appellant and his predecessors, had, 
from time immemorial,carriedon the business 
of tanning leather in C6te des Neiges— that 
being the principal industry of the village. 
A small stream, which ran through the 
lands of both parties, and which was partly 
used as a drain, received certain noxious 
substances from the tannery. The respon- 

* To appear in Montreal Law Reports, 4 Q.B. 
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dent, who had within a few years, acquired 
a lot ten or fifteen arpents lower down — and 
with knowledge of the industry long estab- 
lished in that place— complained of the polld- 
tlon of the stream by the substances from 
the tannery, and asked for an injunction. 
There were other proprietora between the 
parties, but the respondent alone complaind 
of the nuisance. Tlie effect of the inj auction, 
if granted, would be to destroy the principal 
industry of the locality. 

J7e/(2;— (Reversing the judgment of the 
Superior Court, M. L. R., 2 8. C. 328), that 
the appellant was not entitled to the in- 
junction. — {Claude & Weir, Dorion, Ch. J., 
Tessier, Cross, Church, JJ., June 20, 1888. 



CORONERS mQUEST—JURY UNABLE 
TO AGREE. 

To the Editor of the Lioal News : 

Sib, — In the case of Bensen, the Coroner's 
jury is said to have been unable to agree upon 
a verdict, whereupon that officer discharged 
them and committed the prisoner to the next 
Court of Queen's Bench. How can a Coroner 
commit where there are not twelve jurors of 
opinion that the accused should be put on his 
trial ? I fancy the proper proceeding would 
have been to send both jury and accused with 
the record to the Queen's Bench, without com- 
mitment 

T. P. F. 
Aylmer, Jan. 7, 1889. 



INSOLVENT NOTICES, ETC. 

Quebec Qffieial Gazette, Jan. 12. 

Judicial AhandonmetUe. 

Emepe Bissonnet, Su Hyaointhe, Jan. 9. 

Ootaye Gouette, dealer and manafaotuier» Salaberry 
de Valleyfield. Jan. 7. 

HonnidM Coasineaa, merohant, SL Raphael de 
risle Bisard, Dec 81. 

Martin Damiens and Bernard Damiens, merohants, 
Kraseryille, Jan. 4. 

Dechdne A lAberge, St Rooh de Qn^beo, Jan. 9. 

Joaeph Donral and Alfred Samson, Levii, Jan. B, 

Curaton appointed. 

Re William Blouin, St. Rooh de Quebec— D. Aroand, 
Qaebeo, oarator, Jan. 7. 

Re James Corbeil.— 0. Detmarteau, Montreal, oara- 
tor, Jan. 9. 

Re David D^ry. trader, Trois Pistoles.— H. A Bedaid, 
Qnebec, ousalor, Jaa. 1& 



R^ Ohanojr W. Geity.— J. B. (yHaUorM. Omraat- 
Tllle, enrator, Jan. 2. 

Re Oride Rhtenme.— GL Detmarteau. Montreal, 
oorator, Jan. 9. 

Re Alexander Tyo,Dandae.— J. A Lopoint^, Beaa- 
harnois, ourator, Jan. 9. 

DitidemU, 

Re On^me BoaUanne,TadoiiSBac.— Fonith dividend, 
payable Jan. 24, T. lAwrenoe, Qnebee, oarator. 

Re Dolphis Brouaseao.— Fiiit and inal dividend, 
payable Jan. 12, 0- Detmarteaa, MontnaU oarator. 

Re Dame Josephine Qalameaa, SoreL— First and 
final dividend, payable Jan. 29, Kent k Tareotte, 
Montreal, carator. 

Re Mary Amelia Stobbs.— Dividend, payable Jan. 
29, John Ryan, Three Rivers, oarator. 

Re John Donachy, Montreal.— First and final divi- 
dend, payable Jan. 29, A. W. Stevenson, Menftreal, 
oarator. 

Re Walter Gibbs.- First and final dividMid, pajabl^ 
Jan. 22. Bilodeau k Renaad, Montreal, eorators. 

Re William J. Blabbitts.— First and final dirideiid, 
payable Jan. 2B, W. A. Caldwell, Montreal, oarator. 

Re Nareioe Raoine.— First and final dividend, pay^\ 
able Jan. 22, Bilodeaa k Renaad, Montreal, eorators. 

Re Philias Sioard, Montreal.- First and final divi- 
dend, payable Jan. 29, Kent k Tareotte, Montreal, 
joint-oarator. 

ReT.O. Strathers.— First and final dividend, pay- 
able Jan. 25, John Boyd, SU Ghrysosldme, oarator. 

Separation ag to Property. 

Amanda Malton vs. J. Bte. Pac^. painter, Sorel, 
Jan. 4. 

Hannah BCaria Prinffle vs. R6mi Aaf oste Maasey, 
Montreal, Jan. 8. 

Gown Term» AUartd. 

Coart of Qaeen's Benoh, distriot of Sacaenajr, to 
oommenoe Feb. 16th of eaeh year. 

Cirouit Coart, ooanty of Charlevoix, to be held from 
9th to Uth of Febroary of eaoh year at Bay St PtaL 



GENERAL NOTES. 



Mnernro op thi LiGiBLATnBB.— The session of the 
legislatare of Qaebeo was opened on the 9th iastaat, 
by the Hon. Mr. Jostioe Boss4, of the Qaeen's Bench, 
who was appointed administrator of the Provinoe for 
the speciflo purpose of opening the legislatare, the 
liieatenant-Govemor being too anwell to attend. 

Thi lati Mr. Olivibr.— On the 22od of December, 
the Junior bar of Montreal lost one of its most promis- 
ing members in Mr. J. 0. C. Olivier, who was bom at 
Berthier in 1860. He studied law in the oflBce of Hon. 
A. Laeoste, Q. C, and was admitted to the bar in ISM. 
The late Mr. Olivier entered the firm of whiefa Mr. 
L. A. LavalMe is the head, and this partnership 
existed untU his death. 
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Vol. XIL JANUARY 26, 1889. Na 4. 

The dednon of the Court of Appeftl with 
leferenoe to the isene of a writ of appeal in 
the Mo&iane case has heen widely misrepre* 
sented in the press. It has heen asserted 
that the Ckmrt allowed or maintained the 
rightof appeal That is not the effect of the 
decision. The Court merely says, the writ^ 
which the Clerk refosed to issue as a matter of 
roatinet may be issued, in order that both paiv 
ties may be heard upon the question whether 
the Court of Beyiew had jurisdiction. The 
cue, we conceive, is now in the position of 
one where the writ of appeal has been issued 
in ordinary course, and the other side, con- 
tending that no appeal lies, takes steps to 
have the appeal rejected for want of jurisdic- 
tifflL This is very different from what is 
nraally expressed by allowing an appeal. 
Those who followed the learned Chief Jus- 
tice's careful exposition of the clauses of the 
Statute bearing upon the question, could 
hardly fail to notice that while up to a cer- 
tain pcwt his Honoui's statement appeared to 
indieate that the law vested one judge, or 
the Superior Court, with jurisdiction over the 
flttf en eovae, yet, that a grave difficulty in ao- 
oepUng this view was presented by sections 
89 and 92. The former says, " the Superior 

Court sitting in review shall determine " , 

and then there are mentioned first the mat- 
ten more directly involved in the contesta- 
tion— "(1). Whether the member whose 
election is complained of has been duly 
eiected ; (2). Whether any other person, and 
who, hM been duly elected; or (3) whether 
the election was void " ; and after thus speci- 
fying the matters specially raised by the pe- 
titioD, goes on to say that the Court of Be- 
view shall determine " all other malltrn arising 
oat of the petUUm*" The mit en 4Xiu9e was 
made a party to the petition, and, by the 
ordvofMr. Justice Loranger, the proceed- 
iogi against him were carried on in the name 
of the petitioner, and therefore the decision of 
the Ccmrt of Beview» that this was a matter 
aaaing oq^of tbe petitioii» can hardly be con* 



sidered a strained interpretation of the 
Statute. But secUon 92 supports the juris- 
diction of the Court of Beview still more 
forcibly. That Court is specially directed to 
report to the Speaker "the names of any 
persons against whom, during the examina- 
tion of the petition, the commission of any 
corrupt practice has been proved." If the 
judge in the Superior Court decided that 
there was proof of a corrupt practice against a 
pereon, the Court of Beview, in fulfilling the 
duty imposed on it, might have to look at 
the same proof in order to decide whether 
the election was void, and might determine 
that the corrupt practice was not proved, or 
that the evidence was illegal or inadmissi- 
ble ; and how, then, could the Court of Be- 
view report the name of the person whom 
the judge had found guilty 7 The Court of 
Beview would have to declare in one breath 
that there was no corruption, and then that 
A B or C had been proved guilty of corrup- 
tion, which would be an absurdity. 

The difficulty now raised was not over- 
looked, either by the learned judge before 
whom the case was tried, or by the Court of 
Beview. In our next issue we propose to 
print the portion of the written opinion of 
Mr. Justice Loranger (who rendered the 
judgment of the Court), relating to proceed- 
ings against the mw en oawe. This indi- 
cates that the point was the subject of delib- 
eration, as the objection was specially raised 
by the mis en cause that the judge had not the 
power to deal with the evidence against him, 
and the point was decided in his favor by 
Mr. Justice Loranger. 

UNITED STATES SUPBEME OOTJBT. 
November 12, 1888. 
In re Tbbbt. 
Contempt-— Otmmitm^ntr-^Piwedvre* 
Where a coniempt has heen committed in ths 
presence of (he Court, and the offender, 
immediately after leaves the oourUroom, 
going into another roomin ihe same bmldr 
ing, the Court stiU has jurisdiction, at least 
anihedayof ihe offence, to order his arrest 
and imprisonment, wUhout first ordering 
anattaehmenttobring him before the Court 
Hablan, J.— The grounds upon which th^ 
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petitioiier daims thst the dreait Court was 
without jarifldiction to make the order com- 
mitting him to jail are : (1) That the order 
was made in hia abaenoe; (2) that it waa 
made without hia having had any previous 
notice of the intention of the court to take 
any steps whatever in relation to the matters 
referred to in the order; (3) that it was made 
without giving him any opportunity of being 
flrat heard in defence of the charges therein 
made against him. The second and third of 
these grounds may be dismissed as immater- 
ial in any inquiry this court is at liberty, 
upon this original application, to make ; for 
upon the facts recited in the order of 
September 3, showing a dear case of con- 
tempt committed in the face of the Circuit 
Conrty which tend<Hl to destroy its authority^ 
and, by violent methods, to embarrass and 
obatruct its business, the petitioner was not 
entitled, of absolute right, either to a regular 
trial of the question of contempt, or to notice 
by rule of the court's int^tion to proceed 
againat him, or to opportunity to make 
formal answer to the charges contained in 
the order of commitment It is undoubtedly 
a.general rule in all actions, whether prose- 
cuted by private parties or by the government 
-^thatis, indvil and criminal cases— that 
'* a sentence of a court pronounced against a 
party without hearing him or giving him an 
opportunity to be heard, is not a judicial 
determination of his rights, and is not 
entitled to respect in any other tribunal*' 
WindMT V. McVeigh, 93 TJ. 8. 274, 277. But 
there is another rule of almost immemorial 
antiquity, and universally acknowledged, 
which is equally vital to personal liberty, 
and to the preservation of oiganized society, 
baeause upon its recognition and enforcement 
depend the existence and authority of the 
tribunals established to protect the rights of 
the dtiaen, whether of life, liberty or 
property, and whether assailed by the illegal 
sets of the government or by the lawlessness 
or violence of individuals. It has lelation to 
fbe class of contempts which, being com- 
mitted in the face of a court, imply a purpose 
to destroy or impair its authority, to obstruct 
the transaction of its business, or to insult or 
to intimidate those charged with the duty of 
administerii^ the law, Blackaton^ thus 



states the rule: "If the contempt be4 
mitted in the face of the court, the offender 
may be instantly apprehended and im- 
priBoned, at the discretion of the judges, 
without any further proof or examinatioii. 
But in matters that arise at a distance, and 
of which the court cannot have so perfect a 
knowledge, unless by the confession of the 
party or the testimony of others, if the judges 
upon aflSdavit see sufficient ground tosuapeet 
that a contempt has been committed, they 
either make a rule on the suspected party to 
show cause why an attachment should not 
issue against him, or in very flagrant in- 
stances of contempt, the attachment iaaues 
in the first instance, as it also does if no 
suffident cause be shown to discharge ; and 
thereupon tbe^ court confirms and makaa 
absolute the original rule." 4 BL Com. 28ft. 
In Bacon'a Abridgement, title << Courts," £., 
it is laid down that " every court of reooid, 
as incident to it, may enjoin the people to 
keep silence, under a pain, and impose 
reasonable fines, not only on such as shall 
be convicted before them of any crime on a 
formal prosecution, but also on all such as 
shall be guilty of any contempt in the faee of 
the court, as by giving opprobrious language 
to the judge, or obstinately refusing to do 
their duty as officers of the court, and 
immediately order them into custody." "It 
is utterly impossible," said Abbott^ C. J., in 
Bex V. Daviton, 4 Bam. & Aid. 329, 833^ 
" that the law of the land can be properly 
administered, if those who are charged with 
the duty of administering: it have not power 
to prevent instances of indecorum Own 
occurring in their own presence. That power 
has been vested in the judges, not for their 
personal protection, butforthatof the pnblia 
And a judge will depart from his bounden 
duty if he forbears to use it when occaaiooa 
arise which call for its exercisa" To the 
same effect are the adjudications by the 
courts of this country. In State v. Woodfin, 
5 Ired. 199, where a person was fined for a 
contempt committed in the presence of the 
court, it was said : " The power to commit 
or fine for contempt is essential to the 
existence of every court Business cannot 
be conducted unless the court can auppreai 
disturbances, and the only meana.of doing. 
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that i» by immediate punishment A breach 
of the peace in facie curise is a direct dis- 
tnrbanoe, and a palpable contempt of the 
aathoritjr of the court It ia a case that does not 
admit of delay, and the oonrt would be with- 
oat dignity that did not punish it promptly, 
and witfaoat triaL Neeessarily there dm be no 
inqniiy de novo in another court as to the 
titith of the fact There is no mode provided 
for conducting such an inquiry. There is no 
prosecndoD) no plea, nor issue upon which 
theie can be a trial" So in WkUtem v. StaU, 
96 Ind. 211 : ** Where the contempt is com- 
mitted in the presence of the court, and the 
eoort acts upon view, and without trial, and 
inflicts the punishment, there will be no 
ehai^, no plea, no issue and no trial ; and 
the record that shows the punishment will 
also show the offence, and the fact that the 
ooort had found the party guilty of the 
contempt On appeal to this court any fact 
found by the court below would be taken as 
true, and every intendment would be made 
in ikvor of the action of the court." Again, 
in Ex parte Wright, 66 Ind. 508, the court, 
after obeerving that a direct contempt is an 
open insult in the fkoe of the court to the 
peitons of the judges while presiding, or a 
rasistance to its powers in their presence, 
•aid : ** For a direct contempt, the offender 
may be punished instantly by arrest and 
fine or imprisonment, upon no ihrther proof 
or examination than what is known to the 
judges by their senses of seeing, hearing," 
etc. 4 Steph. Com., bk. 6, chap. 16 ; 1 Tidd, 
Pr. 479, 480; Bx parte Hamilton, 61 Ala. 68 ; 
People T. Ttamer, 1 Gal 165. It is true, as 
eoonsel suggest, that the power which the 
eoort has of instantly punishing, without 
farther proof or examination, contempts com- 
mitted in its presence, is one that may be 
abased, and may sometimes be exercised 
hastily or arbitrarily. But that is ,not an 
aigument to disprove either its existence or 
the necessity of its being lodged in the courts. 
Huit power cannot be denied them, without 
inviting or causing such obstruction to the 
aderly and impartial administration of 
jnsttoe as would endanger the rights and 
MBty of the entire community. What was 
laid in EtrparU Kearney, 7 Wheat 39, 46, 
ttiaybeliMeiepettled: ''Wherever power is 



lodged it may be abused. But this forms no 
solid objection against its exercise. Conc- 
fidenoe must be reposed somewhere; and if 
there should be an abuse, it will be a 
public grievance, for which a remedy may 
be applied by the Legislaturoi and is not to 
be devised by courts of justice." It results 
from what has been said that it was 
competent for the Circuit Court, immediately 
upon the commission, in its presence, of the 
contempt recited in the order of September 3, 
to proceed upon its own knowledge of the 
facts, and punish the offender, without 
farther proo( and without issue or trial in 
any form. It was not bound to hear any 
explanation of his motives, if it was satiiified 
—and we must conclusively presume, from 
the record before us, that it was satisfied, 
from what occurred under its own eye and 
within its hearing— that the ends of justice 
demanded immediate action, and that no 
explanation could mitigate his offence, of 
disprove the fact that he had committed 
such contempt of its authority and dignity 
as deserved instant punishment Whether 
the facts justified such punishment was for 
that court to determine under its solemn 
responsibility to do justice, and to maintain 
its own dignity and authority. In re Chile§f 
22 Wall. 157, 168. Its conclusion up6n such 
facts, we repeat, is not, under the statutes 
regulating the jurisdiction of this oisurt, open 
to inquiry or review in this collateral 
proceeding. Jurisdictionof the person of the 
petitioner attached instantly upon the con- 
tempt being committed in the presence of 
the court That jurisdiction was neither 
surrendered nor lost by delay on the part of 
the Circuit Court in exercising its power to 
proceed, without notice and proof, and upon 
its own view of what occurred, to immediate 
punishment The departure of the petitioner 
from the courtroom to another room, near 
by, in the same building, was his voluntary 
act And his departure, without making 
some apology for or explanation of his 
conduct, might justly be held to aggravate 
his ofifonoe, and to make it plain that con- 
sistently with the public interests theie 
should be no delay upon the part of the 
court in exerting its power to punish* If in 
Older to avoid punishment he had alh 
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soonded or fled fh)m the building immedi- 
ately after his conflict with the manhal, the 
court in its discretion, and as the dream- 
stances rendered proper, could have ordered 
process for his arrest, and give him an 
opportunity, before sending him to jail, to 
answer the charge of having committed a 
Qontempt But in such a case the failure to 
order his arrest, and to give him such 
opportunity for defence, would not affect its 
power to inflict instant punishment Jur- 
isdiction to inflict such punishment having 
attached while he was in the presence of the 
oeurty it would not have been defeated or 
lost by his flight and voluntary absence. 
Upon this point the decision in Middiebrook 
V. StaU, 43 Gonn. 268, is instructive. That 
was a case of contempt committed by a gross 
assault upon another in open court The 
offender immediately left the court-house 
and the State. The court made reasonable 
efforts to procure his personal attendance, 
and those failing, a judgment was entered in 
his absence, sentencing him to pay a fine 
and to be imprisoned for contempt of court 
One of the questions presented for determin- 
ation was whether there was jurisdiction of 
the person of the absent offender. . The court 
said : *' The offence was intentionally com- 
mitted in the presence of the court When 
the first blow was struck, that instant the 
contempt was complete, and jurisdiction 
attached. It did not depend upon the arrest 
of the offender, nor upon his being in actual 
custody, nor even upon his remaining in the 
presence of the court When the offence 
was committed, he was in the presence, and 
constructively at least in the power of the 
court He may by flight escape merited 
punishment; but that cannot otherwise 
affect the right or the power of the court 
Before the court could exert its power, the 
offender, taking advantage of the confusion, 
absented himself and went beyond the reach 
of the court; but nevertheless the jurisdiction 
^mained, and it was competent for the court 
to take such action as might be deemed 
advisable, leaving the action to be enforced, 
And the sentence carried into execution, 
whenever there might be an opportunity to 
do 80. . If it was necessary that the judgment 
ahould be preceded by a trial, and the facts 



found upon a judidal hearing, as wtth 
ordinary criminal cases, it would be other- 
wise. But in this proceeding nothing of flie 
kind was required. The judicial eye witnened 
the act, and the judicial mind comprehended 
all the drcumatanoes of aggravation^ provo- 
cation dr mitigation, and the Uxi being ttuw 
judicially established, it only remained ivr 
the judicial arm to inflict proper punishment'* 
It IS true that the present case differs fh^n 
the one just dted in that the oflbnder did 
not attempt by flight to escape punishment 
for his offence ; but that drcumstanoe oonld 
not affect tb^ power of the Circuit Coori, 
without trial or Airther proof, to inflict 
instant punishment upon the petiti<Hier for 
the contempt committed in its presence- It 
was within the discretion ci that oouit^ 
whose dignity he had insulted, and whoee 
authority he had openly defied, to determine 
whether it should, upon its own view of what 
occurred, proceed at once to punish him, or 
postpone action until he was arrested opon 
process, brought back into its presence, and 
permitted to make defence. Any abase of 
that discretion would be at most an irrqgn- 
larity or error, not affecting the jurisdiction 
of the Circuit Court We have seen that it 
is a settled doctrine in the jurispmdenoe 
both of England and this country, never 
supposed to be in conflict with the liberty of 
the dtizen, that for direct contempts com- 
mitted in the face of the court at least one 
ofsuperior jurisdiction, the offender may in 
its discretion be instantly apfmehended and 
immediately imprisoned, without trial or 
issue, and without other proof of its actoal 
knowledge of what occulted ; and that aooord- 
ing to an unbroken chain of authoritiea, 
reaching back to the earliest times» such 
power, ayhough arbitrary in its nature and 
liable to^buse, is absolutely essential to the 
protection of the courts in the dischaise of 
their functions. Without it, judidal tribunals 
would be at the mercy of the disorderly and 
violent, who respect neither the laws enacted 
for the vindication of public and private 
rights, nor the officers chaiged with the duty 
of administering them. To say in case of a 
contempt such as rodted in the order below 
that the ofltoder was accused, tried, a4indeed 
to be guilty and imprisoned, without preTioiis 
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notiee (rf the «<ecnaation against him and 
withoBt an opportunity to be heard, is 
nothing more than an argument or protest 
agtinat investing any coort» however exalted, 
or bofwever extensive its general jurisdiction, 
with the power of proceeding summarily, 
without farther proof or trial, for direct oon< 
tttupte committed in its presence. Nor in 
oar Judgment is it an accurate diaracteriza- 
tion of the present case to say that the 
petitioDer's offence was committed "at a 
time preceding and separate from the com- 
mencement of his prosecution,'* His mis- 
behavior in the presence of the court, his 
vdontary departare from the court-room 
without apology for the indignity he put 
opon the oourt^ his going a few steps, and 
under the circumstances detailed by him, 
mto the marshal's room in the same build- 
mg where the court was held, and the 
makmg of the order of the commitment, 
took place substantially oo the same oc- 
ciBoo» an<f constituted, in legal efEect, one 
coDttnnous, complete transaction, occurring 
(Ml the same day, and at the same session of 
the court The jurisdiction therefore of the 
Gircoit Gcmzt to enter an order for the of- 
fender's arrest and imprisonment was as full 
and complete as when he was in the courts 
room in the immediate presence of the 

APPEAL REOISTER-^-MONTREAL, 
Monday^ January 21. 

Edi»n EZedrthPtate Oo. d: The Royal Electric 
Ox— Motion for leave to appeal from an in- 
terlocutory judgment granted. 

JMn A Z^norti— Hearing concluded. C. 
A.V. 

MtLvm&Kermedy.^YLeax^. C. A. V. 

/o«5Pfc<fciljcfc<T.— Heard. C A. V. 

Shaw A Pmutitt.— Heard. C. A. V, 

Tuetday, January 22. 

Skam$eial.4i:Ro8S.^Beard. QA.V. 
lyontcfirXat^ey.— Heard. G A. V. 
Evans & I^muicx.— Heard. C. A. V. 

Wednetday, January 23. 
Atehambauii dt JfV)»<ra«. — Judgment re- 
^^naed, each party paying his own costs in 



llfNcifc dt JMroa-^udgment reversed. 



Eaitem Tavmhq>$ Bank dc B%9h4)p,'—Two 
appeals. Judgment confirmed in each case. 

ProwH dc Mc/u>2M}n.— Reversed with costs 
in both courts. 

Trudel <k Oie, d'/mprimm^.— Petition for 
leave to appeal from interlocutory judgment. 
C. A. V. 

Pignolet d; Brosuau, — Motion for dismissal 
of appeal. Granted for costs only. 

Trudel & Ftati.— Heard. C. A. V. 

Martin de Xa6<?tte.— Heard. C. A. V. 

Oilbert ei al. ds Gt/ma«.— Case to stand 
until appellants' factum be completed. 

aty of Montreal dc Rector dc Churchwardens 
of Christ Church Cot^etfrot— Part heard. 
Thursday, January 24. 

City 0^ Montreal d: Rector etc. — Hearing con- 
cluded. C. A.V. 

de. de chemin de Per de Jonction de BeaU" 
hamois ds 5«Ty«rin.— Heard. C. A. V. 

de, de chemin de Fer de Jonction de Beauhar- 
nois dc ITatnauZ^.— Heard. C. A. V. 

BeU Telephone Co. dc Shinner.^lSoB. 137 & 
161. Heani. CA.V. 

LeUanc dc Beauparlant.—P Art heard. 
Friday t January 25. 

Oilman ik OUberi et at,— Respondents' 
motion to discharge dilibirS rejected. Appel- 
lant's motion for acte cf retrojit rejected. — 
Judgment reversed, and judgment for appel- 
lant for $2,000, the Court taking no notice 
of the retraxiL Church, J., diss. 

Cie, de C. F. de Jonction de Beauhamois de 
Mergevin.— Judgment confirmed. 

C^. de C, F, de Jonction de Beauhamois dc 
£rainati/£.— Judgment confirmed. 

Ontario Bank dc Chaplin — Judgment con- 
firmed. 

Thibaudeau dc ^mmn^^. — .Judgment re- 
versed. 

The National Assurance Co, dc Harris, — 
Judgment confirmed, Cross and Doherty, J J., 
dissenting. 

Ftnc^^ dc Merizzi. — Motion for leave to 
appeal from interlocutory judgment C. A. V. 

Milette dc Gibson, — Submitted on factums. 
C. A. V. 

Wattiedc ifajor.-— Motion to dismiss appeal. 
C. A. V. 

MeShane d: Bri«on.->-MotioQ that writ of 
appeal do issue. CL A. V. 
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Oilman it GUbeH H al.'^Two appeals, 21 & 
41. Motion for leave to appeal to Privy 
CounciL— Continned. 

Saturday, January 26. 

Wan:^ dc Jfr^'or.— Appeal diamiased. 

Bom etvirdc Ron et vtr.— Motion for leave 
to appeal from interlocatory jodgment. C. 
A.V. 

Et parte Charles ife/ntofA.— Petition for 
habeas eofpus, 1 ake nothing by petition. 

Stefotti ds ifonMeau.— Motion for leave to 
appeal to Privy ConnctL CX A. V. 

Oilman A OUberi et a/.^Motion for leave 
to appeal to Privy Council granted in No. 21. 
Rejected in Na 41. 

Oilbertet al. A (?iZfiian.— No. 33- Submitted 
on factums. Judgment confirmed/ Church, 
J., diflseoting. 

Causes Perimies, 

MaUeUe dc dU de lfayUrlal.^Appeal dia- 
miesed. 

OuOihert A Evans.—lk^. 

Montreal L. dk M. Co, <k LecJdir.— Da 

Guarantee Co, & ProUskmt Board— Do. 

Marsden ds MuUarky.^Do, 

Allan dc Thompson^^Do. 

Baldwin dt Corporation of J'oumskip of 
BdmKon.— Heard. C. A. V. 

The Court adjourned to Wednesday, Jan- 
uary 30. 



COURT OF QUEEN'S BENCH— MON- 
TREAL* 

Jury trial-— Time for fixing facts for jury— Art 
362. a a R—Acquiescence-'Libel— Error 
in name of defendant-^ Amendment by final 
judgment 

Held, (affirming the judgment of the Court 
of Review, M. L. R., 3 8. Q 23) 1. The rule 
coniained in Art 362, C. C. P., which says 
that no trial is fixed until the facts to be in- 
quired into by the jury have been assigned, 
is one to be strictly followed ; and where a 
motion by plaintifiT to reform the assignment 
of facts was granted after the day for the 
trial WBS fixed, this was an irregularity 
which the defendants were entitled to uige, 
unless it appeared that they had suffered no 
injustice by the error. But in the present 

* To appear hi Montreal hkw Reporta, 4 Q. B. 



case, the defendants had waived thttr n|^ 
to object by acquiescing in proceeding to 
trial, and by consenting that a bystander 
should serve on the jary when it appealed 
that sufficient jurors were not present to finm 
a jury, 

2. Where the publisberof a libel was aom^ 
moned by a wrong name, and be appeared 
in that name, and, without diadoslng his 
correct name, pleaded not guilty, audi plea 
put in issue only the fact of publication and 
the innuendoes, and the verdict rendered 
against him by the jury could not be set 
aside on the ground that it was founded 
upon evidence of what was done by another 
person. 

3. The judges of the Superior Court aitting 
in Beview, were right in granting, at the 
final judgment, the plaintiff's motion to in* 
sen the correct name. 

4. It was not misdirection for the judge to 
chaige the jury, that by law they ahoold find 
the article to have been publiiiied faltfely 
and maliciously, inasmuch as the defendants 
did not plead and prove the truth of it. — 
Mail Printing and PubUsking Co* dt Casuxda 
Shipping Co., Dorion» Ch. J., Tenier, Baby, 
Church, JJ., March 26, 1887. 



SUPERIOR COURT—MONTREAL* 

Insuranoe, Ivre—Term of policy— Whole of 
last day ineiuded-^OonditUm requiring 
statement of loss to be furnished — Waiver, 

Held, 1. Where the insurance runs from 
one day named in the policy to another day 
named therein, '*boih inclusive,*' the contract 
does not expire until midnight on the last 
day. This rule could only be rebutted by 
evidence of a dearly established and invari- 
able custom to the contrary, which, in the 
present case, was not shown to exist 

2. A condition of the policy, requiring 
notice of loss to be given, and a particular 
statement thereof to be delivered by the in- 
sured within fifteen days after the fire, may 
be waived and dispensed with by a distinct 
denial of liability, and refusal lo pay, on the 
part of the company.— "£r«raM " Co, v. Nor- 
thern Assurance 0>., Johnson, J., Dec 15, liSBSL 

*To appear in Moiitreai Law EepocU, 4 aO. 
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iVo oe J w w Se n ke ofae^onin (he pnmnce of 
Owtorio— JUwo apptioabU-^Frwiff of law. 
Held, ITHiere service is authorized to be 
made In Ontario, a personal service, in ac- 
cordance with the law of that province as 
proved in the canse, is YKUd.-- Pinsonatdt v. 
Omfiue et oL, Loranger, J., Dec. 29, 1888. 

EXCHEQUER OOTJBT OF CANADA. 
Ottawa, Dec 13, 1888. 
• Befure Bubbidoi^ J. 
Rbgina v. Bouuot «t al. 
hfcfmoHon^-Slaliutory Defence — Demwrer — 
SkgaHty of Contract-^ Dondnum SeetUnt 
Jet, 1874— Oo«w RightB^lnierpretaHon 
ofSMuUM. 
This was an action at the snit of the 
Crown to recover $352.20 fix>m the defen- 
dants, doe upon a contract for the carriage of 
pasMngexs between certiun stations on the 
Intercolonial Railway, which is owned and 
operated by the Government of Canada. The 
defendants by their pleas admitted the con- 
tfact» and its performance by the Crown, 
bat soi^t to Avoid their liability by alleg- 
ing, (1) That the passengers were carried 
on 6ofu, and that the action should have 
been brcrac^t upon such &<nw, and not upon 
the agreement set oat in the information; 
(2) That the contract was for the carriage of 
ToCers to attend the nomination proceedings 
•t an election then pending, with intent to 
cornxptly infloence sndh voters at such 
election, and was illegal and void under the 
provirions of sees. 100 and 122 of the Do- 
miaion Elections Act> 1874. A demurrer to 
these [Jeas was filed on behalf of the Crown. 
iTeid:— (1). That the defendants having 
admitted the breach of con tracts their liability 
was not in any way affected by the fact that 
the pasaengers were carried on Ixme signed 
by one, and not by all of the defendants; 
and that the cause of action was properly 
averred in the information. 

(2)p That the Crown is not bound by 
lection 100 of the Dominion Elections Act, 
1874 (37 Vict, C 0), which avoids every 
executory contract, promise, or undertaking 
in any way referring to, arising out of, or 
depending opcm any election under the Act, 
sven for the piayment of lawfbl expenses, or 
the doing of some lawlol act; or by section 



122 thereof which enacts that off penonn who 
have any bills, charges, or claims upon any 
candidate for or in respect of any election* 
shall send in sudh bills, charges, or claims 
within one month after the day of the 
declaration of the election to the agent of the 
candidate, otherwise such persons shall be 
barred, of their right to recover such claims. 

(3). That the language of the 46th clause 
of the 7th section of the Interpretation Act 
(Rev. SUts. Can. Ch. 1) which enacte: *" that 
*' no provision or enactment in any Act shall 
" affect in any manner or way whatsoever, 
"the rights of Her Mi^esty, Her heirs or 
''successors, unless it is expressly stated 
"therein that Her Mi^esty shall be bound 
** thereby ; " is not to be construed by 
reading into the Act the exception to the 
common law rule, that the Crown is not 
bound by a Statute, unless expressly 
mentioned, which exception is laid down by 
Lord Coke in the Magdalen OoUege eau 
(11 Rep. 74-b), viz: "that the King is 
"impliedly bound by Statutes passed for the 
"general good; the relief of the poor; the 
"general advancement of learning, religion 
" and justice ; or to prevent fraud, injury or 
" wrong." 

Qiusre: Does the clause in the Interpret 
tation Act (Revd. Stats. Can. Ch. 1, clause 46, 
S. 7) preclude the (3rown from being bound 
by a Statute in which it is included by 
necessary implication only ? 

Demurrer allowed. 

(yConnor <fc Hogg for Crown. 

GormuUy & Sinclair for Defendanta. 

EXCHEQUER COURT OF CANADA. 
Ottawa, June 30, 1888. 
Before Bubbidgb, J. 
BouROBT v. Tbb Qubhn. 
CompentaUon and damagee — • DedicaHon of 
Highway—Simila^ty of the law of England 
and of the Province of Quebec retpeeting the 
doctrine of Dedication or DeetinaUon. 
I This was a claim for $681 for 2,724 square 
feet of land in the village of Lauzon, County 
I of Levis, P.Q., expropriated by the Crown 
for the purposes of the St. Charles Branch of 
[ the Intercolonial Railway, and for $1,350 for 
damages to other lands of the claimant 
i caused by the construction thereol 
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Some time not later than the year 1877, 
the claimant heing poBsessed of property in 
the village mentioneid, divided it into 41 lots. 
Through these lots a street was laid out 
known hy the name of Ck>uillard Street, and 
which connected St Joseph Street with Port 
Joliette, a small cove or harbor on the 
River St. Lawrence. The plan of this division 
of the claimants* lands was duly recorded in 
the Registry Office for the County of Levi& 
In the construction of the Railway, the 
Crown diverted CouiUard Street, purcha^iing 
for that purpose one of the 41 lots in the 
aforesaid division of the claimant's lands. 
The village Corporation had never taken any 
steps to declare CouiUard Street a public 
way. It was, however, used as such, was 
open at both ends and formed a means of 
communication between St Joseph's Street 
and Port Joliette, and work had been done 
and repairs made thereon under the direction 
of the village Inspector of streets. The village 
council had also at one time passed a resolu- 
tion for the constructionof a sidewalk on the 
street^ but nothing was done thereunder. 

Upon the hearing of the claim, the claimant 
contended that CouiUard Street at the time 
of the expropriation was not a highway or 
public road within the meaning of " The 
Qovemment Railwayf Act" (44 Vic, C. 25), 
but was her private property, and that she 
was entitled to compensation for its expro- 
priation. 

The Crown's contention was that at the 
('ate of the expropriation, CouiUard Street 
was a highway or public road within the 
m< aningof **The Government Railways Act" 
(44 Vict C. 25), and that the Crown had 
satisfied the provisions of Sec. 5, s -s. 8, and 
Sec. 49 thereof, by substituting a convenient 
road in lien of the portion of street so diverted, 
and that the claimant was therefore not 
entitled to compensati(ua. 

JHIpW:— (1). That the question was one of 
dedication rather than of prescription, that 
the evidence showed that the claimant had 
dedicated the street to the public, and that it 
was not necessary for the Crown to prove 
user by the public for any particular tim& 

(2). That the law of the Province of Quebec 
relating to the doctrine of dedication or 
destination is the same as the law of England. 



SembU :— That 18 Vict C 100, & 41, 0.-6. 9, 
Can. is a temporary provision having re- 
ference to roads in existence on Joly 1st, 
1855, which had been left open and used as 
such by the public without oontestation 
during a period of ten years or upwards. 
(See Myrand v. Legari, 6 Q.L R. 120, and Ouy 
V. City Qf Montreal, 25 UC J. 132.) 

Claim dismissed with costs. 

a R Angers | for Crown, 

L N, Belleau, Q.a, for Claimant 

[NSOLVBNT NOTICES, ETC. 

QkiAee Qffiwd Oaz«iU,Jiauu 19. 

Jwlieial Aha m dommtnU, 

Rqm Ann 0'0»in. SU John's, Jul 10. 
Ghu. Z. LMHterio, dx7 goodi. 8t SMiT«ar de Qn4- 
b«o. Jan. 16. 

Ouratont 



iZeBeftTor Oil Co.. Hontr«Al<— Geo. Xrfioc, Montreal, 
oarator, Jan. IS. 

R* Miohel Bourdon. ~C. Deemaitean, Montreal, 
curator, Jan. 16. 

He Brault k Oadiettx.-~aaiithier k Parent, Honi- 
real, joint curator. Jan. 16L 

i?« Louis NuMleon Carle, restaarant keeper, Mont- 
real.— Louis Carle. Bte. Ursule, distriot of Three 
Rivers, curator, Dec 26. , ^ 

He Rormidai Cousinean. He Bisard.— Kent and 
Turootte, Montrealjjoint onrator. Jan* 1& 

lie Damiens & Frtre. Fra8errtlle.^U. A. Bedard, 
Quebec, curator, Jan. 17. 

He Desmarceau & fils.— C. Deamarteaa, Montreal, 
curator, Jan. 16. . ^ « «. 

He Dorval k Samson, Levis.— S. C. Fait, Mont- 
real, curator, Jan. 16. _ 

He Pierre Dub^, St. SauTenr de Qn<bse.-<3. Dee- 
marteau, Montreal, enrator, Jan. 16. _ 

He M. U. Fauteuz, Montreal.— Kent k TnrooUe, 
Montreal, joint curator. Jan. 16. 

He Hector Leblanc—G. Desmarteau, Montreal, en- 
rator, Jan. 15. 

He MoYse Leblano.—C. Deemartean, Montreal, en- 
rator, Jan. 16. ^ - _ 

Re L. M. Pernult, Montraal.— Kent ikTnrootta, 
Montreal Joint curator, Jan. 16. 

He Lb. Richard.— L. LaToie, Montmagny, enrmtor, 
Jan. 3. 

He Arthur Robinson, Montreal — ^Kent k Tarootte, 
Montreal, ioint curator, Jan. 16. 

He Oeone WooUey.-J. N. Fulton, Montreal, enmtor, 
Jan. 16. 

IHoidend§» 

Be Guillaume afim Williank Oari^j.^Final divi- 
dend of full balance of olaims, payable Feb. 4, H. A. 
A. Brault and 0. Duf resne, jr., Montreal, joint, onrator. 

He L. M. Trottier. jeweller, St. Johns.— First and 
final dividend, payable Keb. 6, J. O'Oain, St. Johns, 
curator. 

He P. A. Leduc— First and final dividend, payable 
Feb. 10, Kent k Turootte, Montreal, joint enrator. 

iSoKiratvoa <u to Jytipetlpt 

Almira Libby vs. William F. Mansofi, fanner, town- 
ship of Potton, Nov. 30. 

Harriet Amelia Mannins vs. James Allen Gordon, 
oontractor, Sherbrooke, Jan. 16. 

Marguerite Mass^ vs. Joseph Heniy Prairie, advo* 
cate, parish of St. Athanase, Jan. 17. 

Harriet Permelia MeCarty vs. Charles Mnkler 
Murray, hotel-fceepen MoatrMl, Jan. Ik 
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The judgment of the Sapreme Court of 
Gmada in Lafiamme v. The Mail, grants a 
sew trialy unless the plaintiff will consent to 
accept a rednction of the verdict from 
$10^ to 16,000, which he has since agreed 
to da When the case was before the 
Coart of Appeal, Mr. Laflamme's coonsel 
made a formal offer to accept a reduction to 
that extent, in order to terminate the litiga- 
tion, but the other side pressed the appeal. 
The Chief Justice intimated at the time that 
be had some doubt as to the power of the 
Court to reduce the amount, without order- 
ing a new trial, and in the end, the verdict 
was maintained for the full amount. * It 
seems desirable that the law on the subject 
of verdicts should be reconsidered, and addi« 
tional discretionary power be vested in the 
Court. 



We have received a copy of the argument 
of Hon. Edw. Blake, Q. C, before the Privy 
Council in the Ontario Lands case, SL 
CaUiarinei MUUng and Lumber Company v. The 
Qitfen, which was in substance a controversy 
between Canada and Ontario a^ to the 
ownership of a laige portion of the land of 
the Fh)vinoe» with its timber and minerals. 
These were all claimed by the Dominion as 
its property under the B. N. A. Act, or by 
Tirtoe of an Indian treaty made by the 
Dominion Government The aigument be- 
fore the Privy Council lasted seven days, and 
judgment has since been given in favor of 
the Province. The shorthand report of Mr. 
Bilkers speech illustrates the conversational 
chuacterof the discussion before the judi- 
cial committee, their Lordships constantly 
interposing with questionsi comment and 
criticism, in a manner that must prove 
flomewhat disconcerting to a pleader un- 
folding a carefully prepared argument Mr. 
Blake's exposition of the scheme of the 
Union Act, given in the beginning of his 
addresv, is as follows : '' First of all, it was 
tocrsate a Meral, as distinguished from a 



legislative union ; but a union composed of 
several existing and continued entities. It 
was not the intention of Parliament to 
mutilate, confound and destroy the provinces 
mentioned in the preamble, and, having 
done so, from their mangled remains, 
stewed in some legislative cauldron, to evoke 
by some legislative incantation abeolutely 
new provinces into an absolutely new exist- 
ence. It was rather, I submit, the design 
and object of the Act— so Ult as was con- 
sistent with the rsdivision of the then pro- 
vince of united Canada into its old political 
parts, Upper and Lower Canada, and with 
the federal union of the four entities, Nova 
Scotia, New Brunswick and the reconstituted 
parts of old Canada, Ontario and Quebec-- 
it was the design, I say, so far as wai con- 
sistent with these objects, by gentle and con- 
siderate treatment, to preserve the vital 
breath and continue the political existence 
of the old provinces. However this may be, 
they were being made, as has been well said, 
not fractions of a unit, but units of a multi- 
pla The Dominion is a multiple, and each 
province is a unit of that multiple; and I 
submit that undue stress has been laid, in 
the judgment of one of the learned judges 
below, upon the form which is said to have 
been adopted, of first uniting and then 
dividing the provinces. I submit that the 
motive and cause of that form was the very 
circumstance to which I have adverted, the 
necessity of the re-division of old Canada. 
Three provinces there were ; four there were 
to be ; and the emphatic word in that clause 
is 'four.' But for the special ciroumstance 
of the re-division of old Canada, there would 
have been no such phrase. Again, con- 
sistently with and supporting the suggested 
scheme of the Act, there is to be found im- 
portant language with reference to provincial 
institutions and rights of property, which are 
spoken of as < continued' and 'retained,) 
words entirely repugnant to the notion of a 
destruction and a fresh creation." 



The removal of the Circuit Court from the 
Montreal Court House, so long suggested, has 
at length been carried out, and increased ac^ 
commodation has thus been provided for the 
ever increasing business of the Supenor 
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Gonrt The erection of an additional storey 
luui also been often sagsestedy and if found 
practicable, wonld provide sufficient space 
for a good many years to come. 



Sir William Bnell Eicbards, formerly 
Chief Justice of the Supreme Court of Canada, 
died at his residence in Ottawa, January 26^ 
aged 73. The deceased was bom in Brock- 
yille in 1815, and called to the bar of Upper 
Canada in 1837. Iq 1850 he was made Qp G, 
and soon after became Attorney-General for 
Upper Canada. In June, 1853, he was 
appointed a puisne judge of the Court of 
Common Pleas, and in July, 1863, was pro- 
moted to be Chief Justice of the same court 
In November, 1868, he was appointed Chief 
Justice of Ontario, in succession to Chief 
Justice Draper. On the 8th October, 1875, he 
was appointed Chief Justice of the Supreme 
Court of Canada, being the first to hold the 
office. In 1877 he received the honor oi 
Knighthood. Some years ago he resigned 
the Chief Justiceship, owing to ill health. 
During a judicial career extending evermore 
than thirty years, Chief Justice Richards 
enjoyed a very high reputation for learning 
and ability, and his judgments have been 
held in much esteem. He was also dis- 
Unguished for a courtesy of manner and 
suavity of temper which made him popular 
with the bar. 

COURT OF REVIEW. 

MoNTRSAL, January 3, 1889. 
Coram JettA, Gill, Lorangeb, JJ. 
Bbisbon v. Chablbbois, & McShamb, mis en 
cause. 
Quebec Controverted Elections Act— Proced- 
ure where party is caUed into cause under Sect. 
272 of dS VtcLch.7, 

In the course of the trial of the Laprairie 
Election case, McShane was called in, under 
the provisions contained in s. 272 of the Que- 
bec Election Act. Evidence was taken be- 
fore the trial judge, and was remitted with 
the rest of the evidence to the Superior 
Court sitting in Review, where judgment 
was rendered annulling the election, and 
condemning the mis en cause* The judgment 
pf the Court of Review was rendered by 



Loranger, J., the trial judge. The case will 
be reported in the Montreal Law Beports, 
bat in view of the question raised before the 
Court of Appeal (see ante pu 25), the portion 
of the judgment relating to the procedure as 
to the mu en cause is given here. 

LORAKOIB, J.:— 
Sur la wise en cause de VHon, James McShane. 
Au cours de Finstruction de la petition, 1e 
nomm^ Bourassa a prouv^ que I'honorable 
James McShane s'est rendu ooupable de 
manceuvres fraudnleuses pendant I'^lection, 
et le p^titionnaire a demand^ qu'il lai fdt 
ordonn^ de oomparattre pour r^pondre i 
cette accusation. Le p^titionnaire s'appoyait 
sur la section 272 de 1' Acte Electoral qai est 
dans les termes suivants : — 

** Lorsqu'il apparattra i la Cour, on aa jnge 
** charg^ de connaltre d'une petition d'€Iec- 
^ tion, que quelque personne aura enfireint 
" quelqu'une des dispositions de cet acte, le 
" Juge, ou la Cour pourra ordonner qne telle 
^ personne soit somm^ de oomparaitre de- 
'' vant eux aux lieu, jour et heure fix^ dans 
" la sommation, pour 6tre entendue. 

" Si, au jour fix^, la parUe ne comparatt 
" pas, elle est condamn^ sur la prenve d^ji 
'* faite, k payer Tamende, ou k sublr I'empri- 
<' sonnement dont elle est passible ; si, an oon- 
'' traire, elle comparatt, la Cour, on le Jnge, 
\" apr^s I'avoir entendue, ainsi que lea t6nioi- 
'' gnages qu'elle produira, rendra tel jo^e- 
" ment que la loi et la justice pourront ex- 
" iger." 

La demande a M pr^sent^ sous forme de 
requite libellte et le juge ordonna la miae en 
cause. Le mis en cause comparut aa jour 
fix6 et produisit des objections pr^liminairea. 
Elles sont au nombre de trois :— 

la Absence de cautionnement sur la le- 
qudte, et demande de sursis jusqu'A oe que le 
cautionnement soit donn^ ; 

2a D^faut de juridiction du juge inatrac- 
teur: 

3a Irregularity dans la sommation et 
insuffisance des conclusions de la reqadte. 

Ces objections out 4t6 rejetdes et oidre fat 
donn^ aux parties de proc^er k I'enqadte. 

On demande maintenant k la Cour, saisie 

du m^rite de la cause principale et de la miae 

! en cause, de reviser ce jugement. Qa*il y 
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ait Ilea 41a r^yision de ce jagement interlo- 
entoiiB rendu an oours de rinstnictioii dn 
prood0» la chose n'est pas douteoee. 

II s'agit aeokment de savoir si les objeo- 
tiona ^talent bien fondles et si le jugement 
lai*m§me eat oonforme i la loi. 

lo. Ahtenee du eautUmnement. 

La rnise en cause s'appaie snr le cbapitre 2 
de la 46 Victoria (on amendement A TActe 
Electoral) qui oblige la partie ponrsuivante, 
dans le cas oil elle reclame la p^alit6 en son 
Dom, i foarnir le cautionDement jug^ n^oes- 
saiie par la Coor, on le jage, pour payer les 
frais i enoonrir snr la ponrsnite. 

Cette obligation, ainsi que le statut I'indL 
que dairement, ne s'appllque qu'aux 
cas des pomsuites intent^es sous les see- 
tioDB 292, 293 et 294. Dans ces cas, la 
p6ia]it6 pent ^re recouvrfe comme uoe ao- 
tion pour dette devant les tribunaux civils 
et la procedure se £ut en la forme ordinaire. 
Ces poursuites ne sont pas n^cessairement 
on incident de la petition, et elles peuvent 
^tre intents par tout int^ress^, ind^pen- 
damment et mtoe en I'absenoe d'une peti- 
tion d'dlection. Le montant de I'amende 
appartient au poursuivant et Ton congoit que 
ponr empdcher des procedures vexatoires, la 
legislature ait exi^ qu'un cautionnement 
flit donne. 

Bans I'espdoe actueUe, il s'agit d'une proce- 
dure incidente A la petition d'eiection qui a 
snrgie an eours de I'instruction. Ce n'est pas 
le cas de la ponrsnite ordinaire pour penalite ; 
an conteure, d'aprte Tesprit du statut, c'est 
one ponrsoite publiqne dirigee centre une 
personne coDStit«6e en violation de la loi ; il 
0*7 a pas, comme dans les autres cas, lieu A 
eoap9Qnner les motifk de raccusatioiL 

I* ponrsnite^ il est vrai, a eu lieu au nom 
dn petitionnaire, tandis qu'ailleurs elle se 
iiut an nom du ministere public ; mais oela 
est dft i I'insuffisance du statut qui n'a pas 
poonruAla procedure neoessaire pour faci- 
Kter Finterrention de la Couronne. C'est lA 
v&e lacnne qu'il serait desirable de combler 
Baas doute, mais il n'en est pas moins cer- 
tain que I'esprit du statut est de faire de 
cette actioa une pouisuite publiqne, et il n'y 
t pas lien an cautionnement J'aurai occa- 
sion de Tsreair snr oe point au oours de mes 



2o. Dffaut de jvridiction. 

Le mis en cause pretend que la sommation 
n*a pas emane, ainsi que le requiert le statut, 
de la Cour on du juge, proprio motu; qu'elle 
n'est qu'une poursuite ordinaire intentee par 
le requerant et doit etre traitee en conse- 
quence. II est vrai que le juge n'a pas agi 
de son propre mouvement dans Vemanation 
de la sommation. 

Le nomme Bourassa a jure que le mis en 
cause lui a donne une somme de $10 pour 
remettre & Damase Emond, eiecteur de La- 
prairie, pour I'engager & s'abstenir de voter ; 
qu'il a de plus essaye d'intimider des eiec- 
teurs qui alors etaient A I'emploi de la com- 
pagnie du Grand-Tronc, en leur disant que 
cette compagnie etait en favour du defendeur 
Goyette, et que s'ils votaient contre ce der- 
nier, ils s'exposaient & perdre leur place; 
que de plus le dit honorable James McShane 
a offert de Targent i deux autres eiecteurs, 
les nommes Foucrault et Dupuis, pour les 
engager A voter pour le defendeur. 

Cest apres ce temoignage que le petition- 
naire a requis la mise en cause du dit hono- 
rable McShane. 

Je n*ai pas cru devoir ordonner proprio 
motUf cette mise en cause, et cela pour les 
raisons que j'ai donnees dans le temps. 

Ce mode sommaire de reprimer la corrup- 
tion, nous vient comme le reste de la Ugislar 
tion nouvelle snr les contestations d'eiection 
et la suppression des manoBuvres fraudu- 
leuses, du statut anglais de 1868. Mais on a 
omis de nous doter d'un mecanisme et d'un 
S3'Stdme convenables pour assurer I'efficacite 
de la loi. En Angleterre ce proces se fait 
independamment de la petition d'eiection et 
devant les tribunaux de juridiction crimi- 
nelle. Dans la province d'Ontario, les 
juges qui sent charges de I'instruction de la 
petition d'eiection, exercent pour les fins de 
cet incident, les pou voire des cours d'assises 
et de nisi pritu, et leur jugement, comme 
oelui qu'ils prononcentsur le merite mSme de 
la petition, est sujet & appeL Car il est k 
remarquer que dans cette province, et I'on 
pent se demander pourquoi il n'en serait pas 
de memo dans la province de Quebec, le juge 
decide du merite de la cause de la memo 
manidre que sous I'Acte federal, et il y a appel 
& la Cour d' Appel composee de quatre juges. 
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Sons PActe de Quebec, lea petitions d'^lee- 
tion 8ont de la jaridiction exclnsive de la 
Coar Sup^rienre, et il n'y a pas d'appe). Le 
m^rite, il est vrai, est de la competence de la 
Conr de Revision, mais alors oette Cour ne 
sidge plus comme Cour d'Appel : c'est la Cour 
Sup^rieure pr^ld^ par trois juges, qui pro- 
nonce sur la preuve faite devant la mSme 
Cour pr4sid^ par un seul juge, si^geant pour 
les fins de Tinstruction. II n'y a qu'une 
seule juridiction d'^tablie, mais elle est di- 
yis^e et r^partie difilSremment 

Ainsi, tout le proods et les incidents qui 
s'y rattacbent lestent devant la mdme juri- 
diction* 

Les pouvoirs de cette Cour n'ont pas ^t^ 
augment^B et le statut n'a point pourvu i 
llnteryention du minist^re public. 

En ordonnant proprio motu la mise en 
caasoy le juge instructeur se serait virtuelle- 
ment constitn6 lui-m6me Taccusateur, et Von 
Yoit de suite Tinjustice de ce proc^d^, dans 
les cas oil le mis en cause aurait prouv^ que 
les accusations port^ contre lui, n'^taient pas 
fondles. Je n'ai pas cru devoir exposer la 
partie accuse A cette injustice et j'ai ordonn^ 
que la procedure se fasse au nom du p^tition- 
naire lui-m§me ; c'est-A-direi j*ai voulu que le 
mis en cause fClt mis face i face avec son 
accusateur, oe dernier devant supporter la 
peine de son accusation, si elle est mal fon- 
d^ II fallait avant tout donner effet k la 
loi, et comme le statut ne prescrit aucune 
forme de proc^ure, j'ai accepts celle qui m'a 
paru la plus conforme k la iustice. 

On se plaint que le bref n'est pas sign6 par 
le juge. Je ne vois rien dans la loi qui rende 
la cbose n^cessaire: il suffit que la partie 
accus^e soit assignee ; que oe soit de la main 
du juge ou de Tun de ses officiers, comme 
dans le cas actuel, cela importe peu; il n'en 
est pas moins certain que tout se fait sur 
I'ordre et sous le contr61e du juge. Le juge 
cbarg^ de Tinstruction doit exercer sa discr^ 
tion avec beaucoup de prudence, dans les 
cas de p^nalit^ ou de d^ualification, et je 
n'ai pas jug6 convenable, pour les raisons que 
je viensde donner, de prendre I'initiative dans 
le temps. II est de principe que la Cour ne 
doit ag\r proprio motu que dans les cas deter- 
mine par la loi, et lorsque les fins imm^- 
diates de la justice lui en font une imperieuse 



neoessite; or P^tat de la cause de mtoie que 
les circonstancesi autorisaient dans le tempa 
le juge k difi<§rer son action. Au reste, qoand 
le statut n'indique aucune procedure particu- 
li^re sur les incidents, c'est celle de la cause 
mSme qu*il faut suivre. 

Le mis en cause, il me semble, se trooTe 
ezactement dans la position d'un agent oootre 
iequel on voudrait obtenir une oondamna- 
tion pour frais. Le juge cbarg^ de rinatmcL 
tion aprds avis donn^ k oet agents entend aa 
preuve, et le tout est soumis k trois juges poor 
decision finale. 

Dans la cause de LaviAe et Oaboury, il a 
ete juge qu'un simple avis donne k nn aigent 
accuse de corruption, etait InsuflBsant. Deaz 
des juges ont ete d'opinion qu'il fiEdlait on 
bref de sommation ; mais personne n'a mis 
en doute le droit du petitionnaire Ademander 
ce bref, comme un incident dans la eatue 
memo. 

Dans le cas actuel, il est vnu que le peti- 
tionnaire demande les d^pens contre le mis 
en cause. Cette demande n'etait pas n6oe»- 
saire ; mais il ne s'en suit pas que le juge 
instructeur n'avait pas juridiction pour en- 
tendre la preuve sur le merite des accusa- 
tions portees contre le mis en cause. 

La pretention du mis en cause, que la Coor 
de Revision seule, avait juridiction pour 6 ma- 
nor le bref d'assignation n'est pas fondee. La 
section 272 est formelle sur le sujet Cest 
un incident qui est du ressort du juge chai^ge 
de rinstruction et de la preuve qui doit dtre 
faite sur la petition comme sur les incidents. 

Sur le tout, je suis, aprds un examen non- 
veau et bien particulier de la question, d'o- 
pinion avec mes savants colldgues que le 
juge instructeur avait juridiction ix>ur reoe- 
voir la requete du petiUonnaire, ordonner aa 
mise en cause et entendre la preuve aur les 
accusations portees; que la mise en cause 
pouvait etre ordonnee k la suggestion du pe- 
ti tionnaire el qu'elle ne oesse pas moins d'etre 
Tacte meme du juge ; que la Cour de Revi- 
sion ne connait que du merite de la petition 
et des incidents, les questions de procedure 
au cours de Pinstruction, etant neceasaire- 
ment du ressort du juge instructeur. 

Les objections du mis en cause sur ce motif 
etaient mal fondees, et il n'y a pas lieu de 
modifier le jugement du juge instructeur* 
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3d. Jt^cfmaJUhdansU href et irmffiionce da 
omcfitfiofM de 2a requ^U. 

On le plaint que le bref de sommatioii ne 
fait ancone mention dee charges imputes 
an mis en canse. La forme de Tacte d'accn- 
sation vane ndceesaiTement snivant la juri- 
dictiott d'oii il ^mane. Devant lea tribunaux 
dTib dans oe pays, c'est un simple bref de 
sommation accompagn^ d'one d^laration, 
on d'one requite qai oontient les griefsi du 
plaignant En mati^re criminelle, c'est un 
6ttf </ indictmmt dans sa forme particali^. 
Dans les deox cas Vaccusation doit 4tie pr6- 
cu6e et d^finie^ mais la forme de la pi^ce de 
proo£dnie est difiSgrente. Les conclusions de 
la reqn^ fie contiennent aucune mention 
partiOTlidre quant A la p^nalit^ i 6tre pro- 
nono^e. Le reqn^ant s'est tenn dans lea 
termes mdmes dn statut ; aprds avoir 6nono6 
les accusations, il a demand^ que la Cour 
I»ononoe sentence suivant la lou 

Gomme je Tai dit plus baut, le statut ne 
prescrivant aucune proc^ure, le p6tition- 
naire a suivi celle qui est en usage pour les 
mises en cause en causes ordinaires sous I'Acte 
des contestations d'^lection. Les accusations 
aont d^finies et pr^cis^ dans la requite, de 
telle fa^n que le mis en cause a M r^li^ 
rement et silrement constitu^ en dtfense. 
Gette requite Ini a 6te signifi6e avec mise en 
demeure d'y r^pondre. H n'y a pas de nul- 
lity sans grief, et on pent se demander, dans 
le cas actuel, en quo! consiste le grief du d^ 
fendenr? 

Lee antorit^B que Ton a cit^ ^eraient ap- 
pHcabks, si la legislature nous avait dot^ 
d'une procMnre convenable; mais il n'en est 
pas ainsi, et il fant s'en rapporter A la proo^ 
due la plus Suitable et la plus propre k 
donner k la loi toute son efficacit^. 

Cette demidre objection, comme les autres, 
est mal fondfe et elle est renvoyde. 

H reAe maintenant k examiner le m^rite 
ffl^me de la preuve qui a et6 faite centre le 
mis en cause. 

Cest snr le t^moignage d'Aim^ Bourassa 
que la mise en cause a eu lieu. 

I4 statut d^lare que si le mis en cause ne 
cooAptralt pas, il sera condamn^ sur la preuve 
d^ii Cute; si, an contraire, il compara.tt, la 
^^ on le jnge, aprds I'avoir entendn, ainsi 



que see t^moins, rend tel jugement que la loi 
et la justice pourront exiger. 

n s'agit d'une poursuitequi non seulement 
entralne la d^qualification de I'accus^, mais 
de plus, le rend passible d*un emprisonne- 
ment de six mois & d^aut de paiement de la 
condamnation. Comme je viens de le dire, 
c'est en tM\X& une poursuite criminelle, les 
juges remplissant au proems les fonctions des 
jur^. Les r^les de la preuve sent n^oes- 
sairement les mdmes, et cette preuve est 
strictement limit^e i TofTense telle que d^- 
finie dans Tacte d'accusation. 

Voici quelles sont les accusations port^ 
centre le mis en cause. Je les copie textuel* 
lement dans la requite du p^titionnaire : 

la " Le 30 juillet 1887, le dit honorable 
*' James McShane a donnipar le moyen de Aimi 
'' Bouraua, cultivateur, de Laprairie, etdeia 
**part, des deniers, savoir, dix piastres & 
** Damase Emond, charretier du village de 
" Laprairie et 6lecteur & la dite Election, pour 
** rindfdre d voter pour le dit Odilon Goyette 
'' & la dite Election." 

2a Le mdme jour, SO juillet dernier, au 
m^me lieu de Laprairie, le dit honorable 
McShane a donni par le moyen de Aimi Bou^ 
rasM et de Ra part, des deniera, savoir, la 
Somme de dix piastresi i Damase Emond, 
charretier du village de Laprairie, et ^lecteur 
A la dite ^lectioui pour IHndmre d e'abstenir de 
voter d to dite Slection, 

Telles sont les deux premieres accusations. 
Elles sont praises et dififdrentes Vune de 
I'autre et donnent lieu A des con damnations 
distinctes. 

Le mis en cause est accuse d'avoir donn^ 
de I'argent i un 41ecteur, lo. pour Tengager 
k voter pour le d^endeur, 2o. pour induiro, 
cet eiecteur k s'abetenir de voter. Le p6ti- 
tionnaire a-t-il prouv^ ce don ou plut6t ce 
paiement? Le t^moignage de Bourassa seul 
pent le dire, et le mis en cause pretend qu'il 
a 6t6 roQU irr^guli^rement et illdgale- 
menty attendu que le t^moin a ^t^ entendu 
en son absence, dans un moment oCL il ne 
s'agissait pas m^me de la mise en cause. Le 
p^titionnaire est dans le vrai sur oe dernier 
point Tons les t^moins k charge, sur la mise 
en cause, ont et6 entendus le 30 Janvier 1888, 
k Texception de Bourassa qui n'a etA entendu 
que le neuf de mars suivant. Ce jour-li. 30 
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Janvier, le p^tionnaire a d^clar6 mm enqn^te 
dose sanf le droit de faire entendre Boarassa, 
oontie leqoel une rdgle fat 6man^, et l'en« 
qu^ da mis en canse a ^t6 fix6e an deux 
fi&vrier suivant Boarassa ne oomparat pas 
et la rdgle fat rapports contre lui. Darant 
la m^me stance da 2 f(§Yrier, ane r^le tot 
demand^ contre le mis en canse qui avait 
aassi n^lig^ de r^pondre A la sommation qai 
lai avait 6t6 iaite; an moment oH la r^le allait 
^maner, il oomparat en Cour, et il fat permis 
an p^titionnaire de r^avrir son enqu^te i 
I'effet de faire entendre le nomm6 Honle 
poar identifier le mis en canse. L'enqu^te 
da pdtitioDnaire est de nonveau d^lar^ 
close saaf la rdgle ^man^ centre Boa- 
rassa. La Coar fut ajoam^ A deax heares 
poar Fenqn^te da mis en caase Mc8han& A 
2 heures le mis en caase d^lara qa'il n'avait 
pas d*enqo6te i faire, et s'objecta i ce que le 
juge charge de Tinstruction entendit sa cause 
aam6rite. Cette objection prise en d^Hb^r§ 
aprds an long argument, fut jug^ le six 
f<gvrier dernier, le juge d^larant, sans ad- 
mettre toutefois que Tobjection 6tait fond^, 
qu'il croyait que la Cour si^geant an m6rite, 
avait le pouvoir de s'enqu^rir du m^rite de 
Tenqu^te sur la mise en cause, et que sous 
les circonstances 11 convenait de r^rver la 
question. Ce dernier proc^6 mit fin aux 
procMures sur la mise en cause & Tinstruc- 
tion. 

[The remainder of the opinion relates to the 
proof of the corrupt practices]. 



THE BANK'S DUTY TOWARDS ITS 
CUSTOMERS BILLS. 

The case of Vagliano v. The Bank of Eng- 
land, 58 Law J. Rep. Q. B. 27, is a tale of 
dever simulation by one Glikai a name with 
a smooth foreign sound, who in a period of 
eight months manipulated the course of mer- 
cantile events so successfully as to create and 
pass through their various stages forty-three 
bills of exchantse, which, as the sole object of 
their existence, put 71^00/. into his pocket 
His leverage for moving the world was found 
at his desk, that of the correspondence clerk 
in the office of Vagliano Brothers, merchants 
and foreign bankers. After five years' watch- 
ing the beautifol simplicity of the operation 
by which money was extracted fiix>m the 



Bank of England by means of a foieign Un, 
he appears to have asked himself why be 
should not play a lees humble part in it than 
that of the correspondence derk, and whether 
he could so contrive as to constitute hinoself 
the payee. He would have, however, like 
other actors on the world's stage in his time, 
to play many parts ; but these had been re- 
hearsed so ofton under his eyes that he had 
no difficulty in undertaking them. The foist 
thing to be done was to provide a letter of 
credit, and no better correspondent could be 
chosen than Mr. George Vudna, of Odeesa, 
whose bills had been accepted in the office for 
practically any amount for nine-and-twenty 
years. He might be made to -advise the 
advent of a bill drawn for a handsome amn 
to his own order, or, better still, to that of C 
Petridi & Co., of Constantinople, with whom 
he had transactions. It was only necessary 
to be perfect in paper, writing, and especially 
signature, to slip an extra letter of advice of 
Vucina's in the morning's correspondence of 
the firm, and it would in due coarse appear 
in the ' bills payable ' book. In due time it 
was easy to slip a bill of exchange to corree* 
pond in the 'bill-box' in the next room, 
already stamped with the name of ' F. Pas- 
qua & Co.,' or any name, as the firm collect- 
ing the bill, which would be in regular coarse 
stamped ' Accepted payable at the Bank of 
England.' Hardly more difficult was it to 
take the bill out <k the portfolio whidi would 
be provided for the messenger of the sup- 
posed ' F. Pasqua & Co.,' and which would 
be left in the ' foreign correspondence* room. 
The name of the payee remained to be put 
on the back as the finishing touch, and the 
process was complete, the manafactured ar- 
ticle being delivered over the counter at the 
Bank of England either by the prindpal or 
an assistant, and duly realised. 

The patience and ingenuity of th^opera- 
tion itself required similar qualities in un- 
ravelling it in a Court of law, which were 
displayed by the five days' hearing given to 
the subject by Mr. Justice Charles, with the 
assistance of an array of Queen's counsel on 
both sides. The claim made against the 
Bank of England, on the discovery of the 
f^aud, was for the repayment of the soms 
which the bank had charged against their 
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enstomen in rapeet of the forged bills. The 
uthority from Vagliano Brotheis to the 
Bank of England to honour the bills was 
ooDtained in a letter enclosing a monthly list 
of acoepianoes made payable with the bank, 
vith the request to pay » at maturity and 
debit the account of the firm. According to 
the accepted rules of law a banker with whom 
bills are made payable cannot debit his cus- 
tomer unless they have been paid to persons 
wbo» acoiding to the law merchant, can give 
a valid dischaige for the bills. The law mer. 
chant of bills of exchange is now contained 
in the Bills of Exchange Act, 1882 (45 & 46 
Vict, c. 61), and by section 7, sub section 3^ 
it is provided that ' where the payee is a fic^ 
titioos or non-existing person the bill may 
be treated as payable to bearer.' Now, no 
doobt, the ingenious Glika, whatever may be 
said of him, was a ' bearer,' and if the bank 
could show that C. Fetridi & Co. were ficti- 
tioQS or jdon-existing persons, it .would have 
dischaiged its duty by paying Glika. Mr. 
Justice Charles, however, points out that the 
provision in question is no new law, but 
reproduces the efiect of cases in which it was 
keld that the payee must be fictitious in the 
sense that the acoeptcJr means or knows him 
to be fictitious. In the case in question 
Vagliano Brothers did not know that the 
signature was fictitious, and were far from 
meaning to accept a bill of which there was 
a fictitious payee. There appears to prevail 
among bankers an idea that they are en- 
titled to the same privileges in the case of 
bills payable with them as in the cases of 
bills drawn upon them 'payable on demand, 
commonly called cheques. Mr. Justice Char- 
les, however, commented on the fact that a 
special Act was required to relieve bahkers 
from liability for the payment of cheques on 
Ibiiged indorsements, it the indorsement pur^ 
port to be that of the payee, as showing that 
by forging an indorsement the foi^ger did 
not make the payee a fictitious person so as 
to authorise its payment to the bearer. A 
more formidable point was presented in the 
contention that Vagliano Brothers had been 
goilty of a breach of that kind of duty which 
the customer owes to his banker typified by 
the rule that he ought not, in drawing a 
cheque, to leave spaces for a foi^r to fill in. 



That point necessitated the elabprate inquiry, 
into the facts which took place ; and those 
who read the judgment of Mr. Justice Charles 
will probably come to the conclusion that if 
there was negligence conducing to the suc- 
cess of Glika's scheme, it was in the bank 
over the counter of which the bills were 
cashed without inquiry as to the destination 
of the proceeds, being bills of a class seldom 
cashed except through a banker. As to the 
alleged negligence on the part of the finui 
the evidence broke down, not because there 
was no evidence of negligence in the abstract, 
but because it was of a kind the absence of 
which would not have prevented the fraud. 

Bankers no doubt consider the decision 
hard law ; and Mr. Justice Charles can only 
give them the somewhat cold comfort of Mr. 
Justice Maule and Baron Parke, that they 
should decline to cash bills of exchange, and 
force the merchants to face the 'bearer' in 
(heir own counting-houses, giving him a 
cheque on the bank when satisfied of his 
title— a process picturesquely described as 
' domiciling their bills at their own ofiices.' 
The answer will probably be that they might 
as well close their shutters. The introduc- 
tion of a fresh complication into a transao* 
tion moulded by the commercial practice of 
centuries would be an injury to business. 
The law as laid down by Mr. Justice Charles 
has, however, no injustice in it The banker's 
hand is the last that is laid on the transac- 
tion represented by the course of a bill of 
exchange. If there is a fraud in the bill and 
the banker pays, the money is lost, and the 
loss must fall on some one. His action is 
final, and therefore his responsibilities are 
the greater, and the care which he should 
exercise should not be lessened by removing 
any part of his liability. In the interests of 
banking, and especially of persons with small 
accounts and those who take small cheques, 
the Legislature has protected the banker, but 
that policy should not be extended. As the 
guardian of the money-chest of the commun- 
ity he should be the watch-dog, and not 
merely handle the shovel — Xau; Journal 
(London)- 

APPEAL REGISTER—MONTREAL. 
Wednesday, January 30. 

Ross etvirds £om.— Motion for leave to ap> 
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peal from isterlocutory jndgtnent rejected 
with costs. 

Sufani & Ifon^^u.— Application for leave 
to appeal to Privy Council rejected. 

McShane <& Brisson.— Motion for the issning 
of a writ of appeal granted under all reserves. 
It is ordered that a writ do issue, and secu- 
rity be given within eight days. 

Oilman et al. d: OUman (No. 33).— Leave to 
appeal to Privy Council granted. 

The Court adjourned to Tuesday, Feb. 26. 



SUPERIOR COUHT— MONTREAL* 
Quebec Controverted Elections Act*~Employ' 
ment of speakers by the candidaie— 
Advance of money by candidate to official 
agent— Corrvpt purpose not prenmed— 
Intimidation— Agent— General treating. 
Held, 1 . A candidate may lawfully em ploy 
and pay a speaker to advocate his cause by 
public speeches during the election contest, 
( Whder v. Qibbs, 4 Can. S. C R. 430), 

2. It will not be assumed, as against the 
candidate, from the fact that money placed 
by him in the hands of an official agent for 
disbtlrsements, has not been fully or ac- 
curately accounted for by the agent (who 
expended only one-third thereof), that it was 
advanced by the candidate, or expended by 
the agent, for corrupt purposes. Proof must 
be made of the corrupt payments, and that 
the candidate sanctioned them. Such 
advance of money, however, is objectionable. 

3. A person who takes part in committee 
work and assists in checking voters' lists, 
with the knowledge and sanction of the 
candidate, is an agent within the meaning of 
the election law. 

4. A father and son were notified by an 
i^ent of the candidate that if they voted, the 
wife of the first mentioned would be prose- 
cuted for illegal practice of midwifery : held, 
a case of intimidation sufiScient to annul the 
election. 

6. Where ordinary hospitality is shown 
during an election by an agent of the candi- 
date to a friend, it will not be presumed 
because the person receiving it was a voter, 
that the entertainment was offered with a 
corrupt motive. 

* To appear in Montreal Law Reports, 4 S.C. 



6. Forty or fifty pexaons, including several 
voters, assembled on the eve of an election 
at the bouse of an agent, where liquor was 
served to them indiscriminately, and there 
was heavy and general drinking. HtU 
(Taschereau, J., differing), that it was a case 
of general treating sufl&cient to annul the 
election.—L'ilMompeton EUction Que, Magnan 
V. Forest, Johnson, TaschereaUi Loranger, 
JJ., Nov. 30, 1888. 



INSOLVENT NOTICES, ETC, 
Qiuihee Qfieial Gaae^, Jan. 2R. 
Jwlieial Abandomment*. 
Zotiqne Poaliot, trader, L'lilet, Jan. 18. 
Engtoe Roy, dry goods, Qaebeo, Jao. 22^ 

Ouraton appoinied. 
Be L. R» Baker, Beaahamois.->Eeiit k Tnrootte, 
Montreal, joint oarator, Jan. 18L 

Re Beanohamp k Betonmay. — Kent A Tnxootie, 
Montreal, joint oarator, Jan. 23. 

Be Emery Binonnette, St. Hyaointhe.— C. Deamar- 
teaa, Montreal, oarator, Jan. 17. 

Be Jean Bte. Caron, fomitare dealer—Qw Lanrin, 
Beanhamois, oarator, Jan. 22. 

Be Ootave Covsette, VaUeyfield.— Kent k Tnrootte, 
Montreal, joint oarator, Jan. 18. 

Be A. Coartemanehe.— Kent & Torootte, Montreal, 
joint oarator, Jan. 23, 

BeDamat k Frdre, Montreal.— Kent k Tniootte, 
Montreal, Joint oarator, Jan. 2SL 

Be D^h^oeik Laberge, St. Rooh de Qaebeo.— D. 
Aroand, Qaebeo, oarator, Jan. 22. 

Be Rose Anne O'Oain, St John's.-^. O'Caan, SU 
John's, oarator, Jan. 21. 

Be Loais Doyon, St. Francois Beaaoe.— Kent k Tnr- 
ootte, Montreal, joint oarator, Jan. 21. 

Be Jaoob Harwiok. Montreal. — J. MoD. Haine, 
Montreal, oarator, Jan. 16. 

/2« AmM^e Laehanoe, Levis.—D. Aroand, Qaebeo, 
oarator, Jan. 22. 

Be Olivier I.efebvre, St. John's.— Kent k Torootte. 
Montreal, joint oarator, Jan. 21. ^ 

He Montreal Moulding and Mirror Manafaotaring 
Co.— A.F. Riddell, Montreal, liqaidator, Jan. SL 

/?« a & N. Vall^. Montreal -C. Desmarteaa, Mont- 
real, curator, Jao. 23. 

DivideindM. 
i2« A. Gravel, Montreal.--Fii8t and final dividend, 
payable Feb. 15, Kent k Tureotte, Montreal, joint 
curator. 

/?e Hould ft Fr^re.~Fir8t diridend, ikayable Feb. 4. 
Bilodeau k Renaad, Montreal, oarators. 

BeW.L. Maokensie, Go. Bonaventure.— Second and 
final diridend, payable Jan. 28, R. Fair. Black Cape, 
oarator. 

Be Briton Medical and Gfeneral Life AflBoeiation*— 
Assets to be distributed according to judgment of 
High Court of Justice, Ontario, of Dee. 11, 1888. 
SeparaHon ae to ISxtpttlp, 
Marie Boisseau aliat Sanscartier vs. Antluiae Daonit, 
butcher, Montreal, Jan. 15. 
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With reference to the new method of ex- 
«cation by e1ectru;ity. introduced in the State 
of New York, it does not seem to be clearly 
Dnderstood whether the object is to make 
death easier, or merely to substitute one 
ibrm of capital punishment for another. If it 
be the former, it might be suggested that the 
idea should be carried a little fbrther, and 
that the criminal should be allowed to select 
the mode of death most agreeable to him. It 
may be noticed in the case of suicides, that 
inclinations differ widely in this particular. 
The pistol, the razor, the halter, the gas 
blown out, and various poisons, all are ad- 
opted in turn, and the convict might ask, 
if yon are anxious to give me the happiest 
despatch, why not let me have something to 
say in the matter? Th^ Lancet, from the 
physidan's point of view, discusses the sub- 
ject as follows :— "A collar is to be put round 
the neck, the top of the head is to be armed 
with a moistened pad or cap, and finally the 
victim is to be strapped in a chair before the 
fatal switch is applied. Supposing that the 
fatal switch is instantly fatal, in what man- 
ner it is more humane than the guillotine, 
or the easy asphyxia from suspension by the 
neck, it were, indeed, difficult to explain. 
But, strangely, the promoters of this new 
method praise and support it, not for the 
wholesome dread that it may excite in the 
mind of the would-be murderer, but for the 
happy mode of despatch to which all mur- 
dftrers will be subjected when the chair of 
death comes into public service. Whichever 
be the right theory on this subject, we believe 
the uee of this new instrument of death, as 
advanced by its advocates, to be fundamentr 
ally unsound. If it be right to have a mode 
of death for criminals that shall excite some 
tCTTor, as many wise and logi(?al legislatore 
believe, then we have already the very means 
for exciting that wholesome alarm, a means 
^80 which long time and custom have sanc- 
tioned, and which had better not be abrogated 
while this form of punishment lasts. We 



take the opposite view, that the perfect paini* 
lessness of death by the electric shock will 
divest the punishment of some of its terrors. 
Then the mere implantation of this notion 
will only lead a certain class of the worst 
criminals to set their lives upon the cast, and 
to accept the more resolutely the haaard of 
the dia With all respect, then, to our 
American confrireM, we do not think that the 
grounds or reasons they have entered on for 
a change in the mode of executing criminals 
are quite worthy of their vocation. We do 
not know that Mr. Carleton's view about the 
direction of the current of electricity through 
the head and neck, as the most fatal direction 
is or admits of being, proved. But, in the 
report of the Medico-Legal Society, and 
specially in a paper in the ScienHfic Ameriean, 
one of the ablest of periodicals of its class* 
there is a great deal of scientific matter 
which is worthy of serious study on its own 
merits alone. The one statement of the 
reporters, that the alternating current is 
more fatal than the continuous, is of itself, if 
it be confirmed by further experiment, of 
considerable importance, having about it 
some physiological bearings which are of 
moment.** 



Lord Macnaghten was called recently as a 
witness in an Irish case against the Bush- 
mills Distillery Company, for permitting del- 
eterious and poisonous matter to be dii»- 
charged from their works into a tributary of 
the river Bush. The learned judge was 
exhibiting some specimens of water, and 
explaining with more of aigumentative 
statement than was pleasing to the respon- 
dent's counsel, who interrupted by saying : — 
''I must really ask Lord Macnaghten to 
remember that he is a witness* He may be 
a lord, and a law lord, but he comes here as 
an expert in fishery and chemistry and water^ 
and if he will kindly remember that and 
answer the questions put to him, we shall get 
along faster and more smoothly." 



The list of cauMS before the Judidal Com- 
mittee of the Privy Council, when the sittings 
were resumed after the Christmas Vacation, 
contained sixteen appeals, but none from 
this province, or from any part of Canada. 
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TSbiB Appoam to indioite that the more speedy 
and much less expensive appeal to the 
Snpreme Court at Ottawa is ooming into 
favour among Qaebec lawyers. It may be 
remarked, however, that January is not the 
season osnally selected by them for a trip to 
London* 



COXJET OF QUEEN'S BENCH. 

Montreal, January 30, 1889. 
Coram Dorion, CJ., Cross, Churcb, Dohertt, 

JJ.* 
Bribbon V GoYBTTB, and Jambs Mc^hanb, mU 
en oawe; and James McShakb, applicant 
for writ of appeal. 
Quebi^ Controverted Efections Aci^ Judgment 
finding mi» en onuw guUey of corrupt act — Jur 
riadietion qf Superior Court sitting in Review. 
On a petition under the Quebec Controrerted 
E!ectionti Art, 38 Vtrt ch. S, McShane wan 
Immght into the cawe (under n. 272, of 38 
Vu'U ch. 7), for oumtpt practices during 
the election. The evidence againH him was 
taken hefvre the judge trying the election 
petition^ and when judgment wos given on 
tihs election petition by the Superior Court 
sitting in Review, that Cuurt also pronoun" 
eed upon the isme between the petitioner 
and the mis en cawe, finding the latttr 
guilty of corrupt practices. McShane ap' 
plied for a ujrit of appeal, which uxu re- 
fused by the Clerk of the Court, and applica" 
turn ihut he be ordered to issue a writ was 
then made to the Court The Court, under 
all reserves, ordered that the writ issue, in 
order that the parties interested might be 
heard upon the question whether the Court 
of Review had jurisdiction as respects the 
mis en cause. 
DoRioN, Ch. J. — An important question is 
involved in this application. McShane al- 
leges that he is aggrieved by a judgment 
of the Court of Review sitting in an election 
case, and he applied to the clerk of this court 
for a writ of appeal. The clerk of the court, 
acting in accordance with instructions which 
have been given for his guidance in election 
matters generally, refused to issue a writ 
Thereapon McShane has moved for an order 

* Taisier and BosBtf, JJ.» were also present at the 
htariBs. 



to the clerk to issue the writ The question 
is whether the judgment of which McShane 
complains m a judgment on a matter ari*> 
Ing out of the election petition or reqniring 
the determination of the Court of Review. 

An election petition was presented by Bris- 
son complaining of the undue return of Goy- 
ette for the county of Laprairie. This Coart 
has not all the facts before it, but it has the 
petition and the judgment. In the ooaise of 
the proceedings the judge presiding at the 
trial found that there was some evidence of 
corrupt practices by McShane and by one 
Bourassa. McShane was then summoned 
to appear before the court to answer the 
charge. When the final judgment was friven 
by the Court of Review, McShane wstt de- 
clared by the judgment to be guilty of two 
f*orrupt acts, one of bribery and one c^ in- 
timidation, and he was condemned to pay 
two penalties of $200 each. It is from this 
judgment that he wishes to appeal His 
ground of appeal is that the Court of Review 
had no jurisiiiction whatever to give the 
judgment in qn^tion. 

The law applicable to the case is foand in 
chapters 7 and 8of 88 Vliloria. Cliap. 7 to> 
lates to elections and to the punishment of 
corrupt practices. Chapb 8 refers to contro- 
verted elections and the proceedings relaiii^^ 
thereto. SectioYi 9 of chap. 8 says : <' The 
*' Superior Court of this province shall have 
'' jurisdiction over election petitions and over 
^ all proceedings to be had in relation there* 
^ to, subject nevertheless to the provisions of 
'* this Act" So the whole matter is left to 
Superior Court, subject to certain provisions 
of this Act Section 45 says : *' Every eleo- 
*' tion petition shall be tried before a judge-" 
Section 4 says who is a judge: 'The word ^judge* 
'' means any one of the judges of the 8a- 
'' perior Court of the province, or such Sape- 
" rior Court held by any one judge thereof.'* 
It is clear, therefore, that jurisdiction in 
matters of contested elections is g^ven to a 
judge of the Superior Court, unless where 
otherwise provided. We find in sections 6 
and 19 who may be parties to an election 
petition . The petition may be presented by 
one or more electors, or by a candidate. The 
respondent may be the member elected, or 
any candidate against whom an unlawfol 
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act is «1]e|Bd, or a retan&ing officer whose 
OQDdoct 10 oompliuned of. No other person 
can be nude a party to an election petition. 
Then section 82 says: ''Any party to an 
"election petition may, forthwith on the 
"condasioo of the trial, file an inscription 
' for bearing hefore the Superior Court sitting 
"inBeview, at the office of the protbono- 
" tary of tbe district in which the petition 
** has been presented." So that the whole 
trial is to take place before the Superior 
Court, or before a judge thereof. The hear- 
ing in Beview comes only after the trial is 
completed- There is another section which 
gives jarisdiction to the Court of Review in 
a psrtlcalar case : it is as to preliminary ob- 
jections. Sect. 41: <«The judge shall then 
'* bear the parties and their witnesses upon 
"snch objections, and shall decide the same 
" in a summary manner. Such judgment, 
" if in favor of the petitioner, shall not be 
"sQsceptible of being reversed, until the 
** hearing on the merits before the Superior 
''Court sitting in Review; if, however, it 
" has the effect of dismissing the petition, 
" tlie ease may be submitted to siirh court 
"upon inscription filed within the eight 
" days following, etc." This is the only case 
in which, during the trial, the Court of Re- 
view has anything to do with it. It is only 
a party to the election petition who can in- 
scribe the case. 

)fow, section 89 says : " the Superior Court 
" sitting in Review shall determine (1) whe- 
" tber the member whose electi(m or return 
" is complained of has been duly elected, or 
" declared elected; or (2) whether any other 
" person, and who, has been duly elected ; 
" or (3) whether the election was void ; and 
"(4) all other maUers aridng out of the petition^ 
"or requiring its determination.^ And sec- 
tion 90 says: ''such judgment shall not be 
" 8asf«ptible of appeal/' that is, the judgment 
of the Court of Review. 

All these sections whicSi I have cited do 
not speak of any charge against anyone but 
a candidate. In the Controverted Elections 
Act, the candidates are the only parties who 
aie mentioned in connection with corrupt 
Kts. There is nothing as to the case of a 
third party who has acted corruptly during 
tt election. We have to refer to chap. 7 to 



see when and how a third party inay ba 
charged with corrupt acts during an ekctioa* 
Section 270 of chap. 7, says: *'Any pereon 
" other than a candidate, fotind guilty of any 
" corrupt practice in any proceeding in which, 
** after notice of the charge, he has had an op- 
*< portunity of being heard, shall, during the 
" seven years next after the time at which 
" he is so found guilty, be incapable of be- 
" ing elected to and of sitting in the Legisla^ 
" tive Assembly, and of voting, etc*' Now, 
how can a conviction take place? Sect. 292 
is the general section about penalties incur* 
red under this law. " Every prosecution coti- 
" coming a penalty imposed by this Act may 
" be brought by any person of full age, in 
" his own name, by action of debt, before 
" any court having civil jurisdiction for the 
'* amount demanded." This is the general 
clause applying to all cases of corruption. 
Then sect. 272 says : " Whenever it shall ap- 
" pear to the court or judge trying an elec- 
" tion petition that any person has rontra* 
" vened any of the provisions of this Act, 
" such court or judge may order that such 
" person be summoned to appear before such 
•* court or judge, at the place, day and hour 
(' fixed in the summons for hearing the 
" charge." Here it uppeared to the judge of 
the Superior Court trying the case that cer- 
tain persons had bribed. The judge issued 
his summons ordering them to appear before 
the court trying the case, that is the Superior 
Court. Then sec. 273 says : "If, at the time 
** so fixed by the summons, the party sum- 
" moned do not appear, he shall be con- 
" demned on the evidence already adduced 
** on the trial of the election petition, to pay 
" such fine or undergo such imprisonment in 
" default of payment, to which he may be 
" liable for such contravention, in conform!- 
" ty with section 300." Section 300 says that 
imprisonment may be ordered in default of 
payment of penalty. 

Therefore, when a summons has been is- 
sued against a person to answer a charge of 
corruption, he has to appear before the court 
or judge trying such case. If he does not 
appear he shall be condemned. By whom 
is he to be condemned ? Is it by the judge 
or the court before whom he is to appear, or 
by the Court of Review, YfUsA^ ibss iuri|t4iP- 
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tion only in two cases? It appears to me 
that the jurisdiction is given to the judge 
who tries the election petition. If McShane 
had not been sammoned before the Superior 
Court he could not have been summoned at 
alL When, therefore, he is summoned be- 
fore the court that tries the election petition 
he is- summoned before the Superior Court 
Now, I think it cannot be denied that if the 
judge, upon the default of the party sum- 
moned, had entered judgment condemning 
him to $200 penalty, it would have been a 
good judgment The judge had the right to 
condemn him then and there to pay a penal- 
ty. 

All this would appear to be very plain> if 
there were not sections 89 and 92 in chap. 8. 
Sect 89 says: (cited above). Then sect. 92 
makes the matter still more difficult by say- 
ing : " When any charge is made in an eleo- 
" tion petition of any corrupt practice having 
** been committed at the election, the court 
''shall further transmit to the Speaker, 
"together with its judgment, a report in 
" writing, stating: (1) Whether any corrupt 
** practice, etc. (2) The names of any per- 
'^sons against whom, during the examina- 
" tion of the petition, the commission of any 
'"corrupt practices has been proved. (3) 
" Whether corrupt practices have, or whether 
** there is reason to believe that corrupt prac- 
*' tices have extensively prevailed, e^c." The 
Court is to report the names, and whether 
the corrupt practice has been proved. This 
report is not the judgment, but it is to ac- 
company the judgment Tlie question comes 
to this: Is this condemnation against Mc- 
Shane a matter arising out of the election 
petition, or a matter requiring the determin- 
ation of the Court of Review ? If it is, there 
is no appeal, for there is no doubt that there 
is DO appeal fr^m the judgment in review. 
This has been held in Mackmzie & WhiU, in 
Cuuhing d: Ovxns, and in Maswe & Brtmeau, 
And the Privy council in Landry <fe Theberge 
would not recommend an appeal ex gratia. 

The question is one of great difficulty, and 
there io a great deal to be said on both sides. 
The other parties interested have not been 
heard ; no one has been heard but the appli- 
cant The case is surrounded with such dif- 
ficulty that we think we should not deprive 



the party of a right to appeal We order the 
writ to issue under all reserves, so that both 
parties may be heard, and then we will de- 
termine whether an appeal can be entertain- 
ed. It is a question of jurisdiction — ^whe- 
ther the Superior Court had jurisdiction, or 
whether the Court of Review had juriedic- 
tion. We do oot express any opinion now. 
We merely express our doobti and say that 
this doubt ought to be elucidated. I may 
observe that no fault can be found with the 
clerk of the court for refusing to issue the 
writ The Court expressly stated in former 
cases, that to avoid delays lie should not is- 
sue writs in election matters, so that vxmte^ 
tations should not be unduly protracted. Se- 
curity must be given within eight days. Mr. 
Justice Tessier has transmitted an opinion 
concurring in the present judgment 

J. J, Owran, Q.C, and N. W. Trenhalme, 
for the applicant 



EXCHEQUER COURT OF CANADA. 

Ottawa, Feb. 5, 1889. 

Brfore BuEBiDGB^ J. 

Magann v. Thb QuKBf. 

Tariff Aet^ImporUition of lumber — Shaping 

and manufacturing. 

By item (Departmental Na) 726, Schedule 
*' C " of the Tariff Act, it is provided that the 
following articles shall be admitted into 
Canada free of duty, that is to say :— 

''Lumber and timber, plank and boards, 
*' sawn, of boxwood, cherry, walnut, cbesnut, 
" gumwood, mahogany, pitch pine, rosewood, 
"sandalwood, Spanish cedar, oak, hickory 
** and whitewo^d, not shaped) planed or 
'' otherwise manufactured, and sawdust of 
*' che same, and hickory lumber, sawn to 
" shape for spokes of wheels but not further 
" manufactured." 

The plaintiff having entered into a con- 
tract with the Grand Trunk Railway 
Company to supply the company with a cer- 
tain quantity of white oak plank and boards 
and white oak lumber of specified thick- 
nesses, widths and lengths, arranged with 
certain millmen in the State of Michigan to 
saw such plank, boards and lumber from 
the log in accordance with orders given to 
them by the plaintiff The plank, boaids 
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ind lumber were intended to be uaed 
piincipiilly bat not wholly for the constrac- 
tion of cars and railway tracks, and they 
weie ordered to be sawn and were in fact 
MWB of SQch thicknesses, widths and lengths 
u to admit of their being need in sach con- 
straction without waste of material The 
lengths called for hy the contract varied, the 
8liartest being two feet two inches, and 
the invoices on which duty was col- 
lected and paid under protest indicated 
that the lumber when imported was cut 
to these exact lengths, but the fact as 
proved by the plaintiff and not denied 
by the defendant, no witnesses for the Crown 
being called, was that while the invoices dis- 
closed the correct quantity of material im- 
ported, there being in each importation the 
equivalent of the number of pieces shown in 
the invoice, they did not show accurately the 
shape of the different pieces, and that, with 
perhaps a few unimportant ezceptione, the 
lumber was imported m lengths in which it 
would be commercial or merchantable : care 
being taken only that the lengths would be 
snch that the lumber could, in Canada, be 
Mwn into the shorter and specified lengths 
without waste. 

With reference to the lumber it was prt>ved 
that alter it had been cut to the specified 
lengths, the pieces eould not be used in the 
construction of cars without being re-cut and 
fitted. 

For the Crown it was contended that the 
sawing of the lumber from the log at the mill 
of »ach thicknesses, widths and lengths, that 
it could be re^mt in specified lengths so as to 
be nsed for a specific portion of a car, was a 
shaping of the lumber within the exception 
contained in the item (726) of the tariff re- 
ferred ta 

On the other hand the plaintiff contended 
that this did not amount to a shaping within 
the meaning of the Statute : that if, as did 
not appear to be denied, the lumber in ques- 
tion in the shape and condition in which it was 
^oaW be free of duty if imported for general 
POTHWes, or for no definite purpose, it would 
^ become dutiable because its length was 
8W* that it could be opnv«niently and with- 
«>t waste, cut up and used for a specific pur- 
V^ and that the importer in giving his 



order to the millman had this in view ; that 
a piece of white oak lumber could not at one 
and the same time be shaped or not shaped, 
dutiable or not dutiable, accordiug to the use 
to which it was to be ptit Parliament not 
having enacted, as it had done in other cases, 
that the article should be dutiable or not, ac- 
cording to the use to which it was intended 
to be applied by the importer or his custom- 
ers, as for instance, that a white oak plank 30 
feet long, which being imported for no specific 
purpose, or for general purposes, would be 
free of duty, would not become dutiable be- 
cause the importer intended to cut it into 
five pieces six feet long, each of which was 
adapted to and intended to be used for some 
specific purpose. 

Held, That the plank, boards and lumber 
in question, in the form in which they were 
imported, were not shaped within the mean- 
ing of the Statute, and that they were not 
dutiable. 

Judgment for the claimant. 

MeCarthyy Q.C^, (with whom was Robinson, 
Q,C., and Afuckelean), for the claimant 
Sedgewick, Q*C.,and ffot/^, for the defendant 



SUPERIOR COURT—MONTREAL.* 
Railway^ Expropriation — Award — Appeal"^ 

51 Vtc, ch. 29, iect 161— Proceedings of 

arbitrators. 
Sect 161 of 61 Vict (C.) ch. 29, provides: 
'* Whenever the award exceeds $400, any 
party to the arbitration may, within one 
month after receiving a written notice from 
any one of the arbitrators, or the sole 
arbitrator, as the case may be, of the making 
of the award, appeal therefrom upon any 
question of law or fact to a Superior Court of 
the province in which such lands are situate ; 
and upon the hearing of the appeal the Court 
shall, if the same is a question of fact, decide 
the same upon the evidence taken before the 
arbitrators, as in a case of rriginal jurisdic- 
tion." This Act was assented toon the 22nd 
May, 1888. The award in question was 
rendered 18th May, 1888, and served on the 
appellants 26th June, 1888. 

Held,l, That an award has the force of 
chomjugie between the parties only from the 

*I^ appear in Montreal Law Beporti, 4 S.C. 
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date of lervioe (hereof, and that the award in 
qnestiun having been served upon the 
appellants after the enactment of 51 Vict., 
ch. 29, they were entitled to the benefit of 
the appeal provided by that Act^ 

2. Tlie arbitrators having proceeded nnder 
the Act then in force, which did not require 
that the evidence should be taken in writ- 
ing, and there t)eing no evidence of record, 
the Court was not in a position to revise the 
valuation made by the arbitrators. 

3. The fact that the arbitrators and the 
witnesses were sworn may be established by 
the declaration in the award itself, setting 
forth that they were sworn,— more particu- 
larly where no objection was made at the 
time by the arbitrator who represented the 
party objecting to the validity of the award 

4. The majority of the arbitrators having 
the right to make an award, the absence of 
the dissentient arbitrator at the time the 
award was signed before notary is not a 
ground af nullity.— if i^« v. Atlantic and 
North- Wut Railway Company ^ Loranger, J., 
October 30, 1888. 

Action on cheque — Connderation — Burden of 
proof. 
JJWd,— Thata cheque which does not show 
consideration on it^s face is not conclusive 
evidence of a debt due frum the drawer to 
the payee, but the plaintiff must make proof 
of the consideration for which it was Kiven. 
In the present case, such proof was found in 
the allegations of the plea, and the promises 
of defendant to pay. — Dufreme v. St. Lotds, 
Johnsun, J., IX)cember 15, 1888. 



Sak — Price payable by instalments — TUle to 
remain in the vendor until full payment^~ 
Right to revendicate. 
Hddj^Theit an agreement by which the 
title of the thing sold is to remain in the 
vendor until the promissory notes represent- 
ing the price (payable by instalments) shall 
have been fully paid, is valid and effective ; 
and that, in the event of the price not being 
fully paid in accordance with the terms of 
the agreement, the vendor may revendicate 
the thing aold-^Ooldie et oL v. Raseony, 
Davidson, J., Dec 10, X888. 



Avoidance of contract made in fraud qf 

ereditor&^a C. Art$. 1032« 1034— iiMtpn- 

ment of life tnmranee. 

Held.^h The assignment of a pdliey of life 

insurance is governed by the law of the 

place where the assignment is made, and not 

of the place where the policy waa iaeoed or 

where it is payable. 

2. Where a perscm notorioosly insolvent 
transfers a policy of life insurance to a 
creditor as collateral seenrity for a pre-exist- 
ing debt, and the amount of the insaranoe is 
received by such creditor after the death of 
the assignor, any other creditor may bring 
an action in his own name against such 
assignee to set aside the assignment, and to 
compel him to pay the money into Court for 
distribution among the creditors generally.^ 
Prentke v. Stede, Davidson, J., Dec. 18, 1888. 



DECISIONS AT QUEBEa* 
Salvage Agreement, 
Held .-—That while admitting the general 
rule of Admiralty decisions in cases of sal- 
vage, that amountft greater than what the 
actual services appear to be worth are allow- 
ed to the salvors as an enoonragement to 
save life an<i property, where, in the opinion 
of the Court, a salvage agreement is exorbit- 
ant, the Court will refus*- to enforce It— iTotne 
and TwedddlV' The **Imir,^ Vice-Adinii»lty 
U>urt, Irvine, J., Nov. 23. 1888. 

Hypothecary daim^Aeeignment^ 
Artf. 1571 and 2127 CC 
Held .—That the assignment of an hypo- 
thecary claim must be served upon the 
original debtor, before the assignee can bring 
an hypothecary action against a third party 
who has acquired the hypothecated immov- 
able, even though such third party has under- 
taken by his Jeed of purchase to pay the 
debt.— Grenier t». Oauvreau et vir, Andrews, 
J., Nov. 22, 1888. 



Refusal of witnesses to answer-^&ceuse fo^ 
Certiorari to produce deposition^ 
Held:— That on application for Habeas 
Corpus by a witness coramitted for refusing 
to give evidence at a preliminary investiga- 
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tioQ befbre a magistrate, a writ of certUmm 
may be ordered to bring np the deposition 
ooDtaining the qnestion put to the witness » 
the excose he has gpven for his refusal and 
tbe deeiaioB of the Justice thereou. 

2. That the statement by the witneps that 
be may be sobjected to prosecution for con- 
spiracy to defame* alUiough he has been al- 
ready convicted of libel, is sufficient ground 
lor claiming protection, and exfuse for 
his refusal to answer; and, if committed 
for such refusal, he will be discharged on 
Habeas CorpvK^ExparU Mofftdre, Andrews, 
X, in Chambers, Nov. 24, 1888. 

ProMvft-^aP.a 460, 453— Fmw. 
J^pl.— Qa*nne partie dont la demande ou 
procedure a M. rejeite par It* tribunal, pent re- 
oommenoer avant d'avoir pr^alablement pay6 
IflS frais encoonw par la partie adverse sur ia 
demande ou proofidure rejet^ — Ledere v. 
U CU. du Qaz de Quibee, Garon, J., 6 d^ 
188& 

i2c^poiMa6fKt^— 45 Fict., CK 35, See. 60. 

JiVA-1. La45 Vjct,ch. 35,sec. 60(Canada), 
nes'appliqae pas anx propri^taires de quais 
snxquels n'acooetent que dee vai^seaux qui 
Be font pas le transport de passagers. 

2. Le propri^taire d'un quai n'est pas le- 
spoDsaUe d'un accident qui arrive la nuit 
fiwite de hmiidres sur oe qnB,l^Lefebvre tfc 
Smard et al., en appel, Tessier, Cross, Church. 
Boss^ Doherty, JJ., 6 d6c. 1888. 

AnuktHen lOigale^Omttable—MunieipaliU 
— RetpomabiKU. 
J«9^:— Les corporations muncipales ne 
sontpasresponsables des actes, non autori- 
ite ni adopts par elles, des constables, ou 
agents de police, que la loi les autorise A 
nommer et A destituer.— i^oiMMau t^. La Cor- 
portUwn de LSvU, en revision, Casault, An- 
drews, Larue, J J., 30 nov. 1888. 



THB MAKING OF WIGS. 
The uses of perukes and periwigs by judges 
«^ barristera as part of their professional 
^re dates from 1670, and has been retained 
^ the present day, although long abandoned 
^Mhe other two learned professions, and 
' by general society. 



The horsehair wigs of the present day are 
made only of the best horsehair. It is the 
white qualities which are chiefly used, bought 
just as it is cut from the horse. Some of it 
comes from South America, some from 
France, some from China, and some from 
Riisnia. English horsehair is the best, being 
white down to the points. The hair is first 
hackled out, and sorted into lengths. It is 
then drawn through brushes three or four 
times, and next goes through the process of 
boiling, bleaching, baking and curling on 
small wooden pipes, in order to prepare it 
for the lootn. Next it is woven into material 
on silks of varying degrees of fineness (this 
work is done by women), and picked out for 
the difi*erent portions of the wigs, which are 
made on blocks or models, of which there are 
nearly a couple of hundred. As a rule, very 
little of the hair in its raw condition is of 
use. Most wig-makers buy their hair in a 
curled state from large curlers; but others 
curl their own with a small hand-curling 
machine, which keeps the wig in a more firm 
condition, and prevents the hair turning to a 
yellow hue, as happens with inferior kinds. 
With this exception everything is done by 
band. 

Years ago, wigs bad to be perpetually 
curled, and frizzed, and powdered. To 
Humphrey Ravenscroft^the grandson of 
Thomas Ravenscroft— the founder in 1726 of 
the firm of wig-makers and makers of all 
things belonging to lawyers' professional 
attire, on the same premises in Serle street, 
Lincoln's Inn, occupied by the present firm, 
occurred the idea of permanently fixing, by 
mechanical means, the multitudinous curls 
of wigs. The general use of white hair for 
the manufacture of wigs was precluded at 
that time by its enormous price, according 
to Diprose's '' St Clement Danes' Parish " 
(1876), from which many of these details are 
taken. In the Weekly Journal for 1720 it is 
stated that the white hair of a woman who 
lived to the age of 170— a misprint probably 
for 107~was sold, after her death, to a peri- 
wig maker for £50. After a variety of ex- 
periments he took out a patent in 1822. Its 
terms are these. It is a patent for " making 
a forensic wig, the curls whereof are con- 
structed on a principle to supersede the 
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neoesBsity of friizing, carling, or using baid 
pomatami and for forming the carls in a way 
not to be uncurled ; and also for the tails of 
the wig not to require tying in dressing; 
and, further, the impossibility of any person 
untying them.' This patent contained the 
principle of the present * fixed ' wig, of which 
they are the makers. Till then, wigs had 
been made of human hair, but by using white 
horsehair with a judiciously small quantity 
of black hair, a wig bearing a close resem- 
blance to the old powdered wig was pro- 
duced. The proportion is about one of black 
to five of white. The invention was mainly 
introduced to enable bench and bar to evade 
Pitt's tax on hair'powder. The old wigs 
were much heavier, owing to the quantity of 
grease which was being continually rubbed 
into them. The lining was necessarily thick, 
and contrasted very unfavorably with the 
present light silk-ribbon frame. The powder 
was always coming oflT, and, with the old 
wigs, cleanliness was out of the question. — 
Law JownaL 



MONTREAL APPEALS. 
The following cases remain en dSlibSri after 
the January term :— Cherrier & Terihonkow; 
Fortin & Dupuis; Devin & OUivon; Yon & 
Oassidy ; Jacobs & Ransom ; Dunn & Coe- 
sette ; Dorion & Dorion ; North Shore Ry. 
Co. & McWillie ; Irwin & Lessard ; McLean 
& Kennedy ; Joseph & Ascher; Shaw <& Per- 
rault; Stearns & Robs; Lyons & Laskey; 
Evans & Lemieux ; Trudeau & V*iau : Martin 
& Labelle ; Trudel & Cie. d'Imprimerie Can-; 
Cit6 de Montreal & The Rector, etc., Christ 
Church Cathedral; Bell Telephone Co. & 
Skinner (No. 161) ; Mjllette & Gibson ; Bald- 
win & Corporation of Barneton ; Vinceletti 
& Merizsi; Bell Telephone Co. & Skinner 
(No. 137). 

INSOLVENT NOTICES. ETC. 

QuKhec Official Gazette, Feb, 2. 

Judicial Abandtmmente, 

Anals Paradis. wife of Loaii Lambert, Ste. Jalie de 
Somemet, Jan. 29. 

Williom Dieterle, trader, C^te St Antoine and 
MontroNl, Jan. 24. 

Philippe Charles Gagnon, trader, Quebec, Jan. 28. 

Jean Bte. Martel. trader, St. Raymond, Jan. 24. 

Robitaille ac fiU, boot and shoe dealers, Montreal, 
Jan. SO. 

Curaton Appointed. 

Re J. Bte Dionne.—J. E. Qiroaardt DnunmondnUe, 
oaiator, Jan. 2S. 



ReJ.K Qiffate Jk Co«-0. Demartiu, Montnil. 
earator.Jao. aO. 

i?« JaUenMartiDeaii.— Kent^ TarooCt«. MontrMl, 
Joint curator, Jan. 80. 

JHmdcHd. 
Re J. E. Beanohemin, SureL^DiTldwd, pajaJble 
Feb. 19, W. 8. M. Dtsy, dorel, earator. 
Sepatafion *•» to P i vp mt w . 
Adelina Lapointe vs. Ad^lard Armitroiiff. ian-keep- 
or, and now fanner, pariah of Sc Bamab^, Jan. 25. 
MuiMtet Tmn^erredm 
Minntet of Angufte S^cnin, N.P^ Ste. Th^rtee de 
Blainnlle, traniferred to D. LeOnenier, N.P., St 
Jorite. 

GENERAL NOTES. 
** Ai Soov AS PdssiBLB.*'— A ioiiiewhat intereetinc 
oommeroial oaie lately eame before the judge of the 
Maneheeter County Court It appeared that in Sep- 
tember lilt the defendant! ordered from the plahitiff 
oertain yarn to be de'tvered " aa soon aa poeeible.** As 
there was difficulty in getting the yam. the plaintiff 
was not able to deliver till November* When be de* 
livered part, very late in that month, the defendants 
wrote the plaintiff cancelling the order and eneloeed a 
cheque for the account, leu a certain amount, and ex- 
plained chat as they had torsplaee the order at aHvanced 
prices, the amount deducted represented id. per pound 
difference between the contract price and the price 
they paid in order to replace the order. For this 
amount (which the defendants deducted) the plaintiff 
Bned« and the defendants set up a counter-claim for 
damages for non-deliTcry — ^namely, H< por pound 
difference between the contract price and the market 
price. The defendants admitted the plaintiff's olaim. 
and the judge construed the words ** as soon as pos- 
sible " to signify within a reasonable time ; and ae he 
considered the plaintiff had not delivered within a 
reasonable time, the defendants were entitled to the full 
amount of their counter-claim, and judgment was 
given accordingly.— £at0 JoumaL 

Common Babuatby.— At Liverpool recently a aoliei- 
tor was summoned at the instance of a direotor of a 
company on an allegation that he had committed the 
offence of " common barratry." that he had urged the 
shareholders to raise and maintain actions agMnat the 
directors and promoters. It was contended for the de- 
fendant that there had not been a case on the point for 
nearly three hundred years, and that the complaioant 
had wholly misinterpreted the meaning of the term 
*' common barratry." Coke's opinion was given to the 
effect that such an offence must apply not to one case 
only, but to a number of oases—a common exciter aad 
maintainer of suits whioh were groundless. As the 
magistrate took this vi^w, he dismissed the summons 
and declined to grant a fresh one. Two other crimes 
bearing a strong affinity to the foregoing are champerty 
and maintenance, and both of these unlawful acts were 
held to have taken place in the ease of Jamee v. Kerrt 
i where it was held that a bonus payable to the def en- 
I dants in the event of succeeding in litigation was void 
I as champerty, and that a stipulation that a particular 
I solicitor should be employed was an act of mainten- 
ance.— /& 
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A paper issued in Exif^land, by the Incor- 
porated Law Society of the United Kingdom, 
refers to the rigour of the law afTectinji: trus- 
tees, which has been mitigated by an Act 
recently promoted by the Society. "Anxi- 
eties and responsibilities must inevitably 
attend the discharge of the thankless duties 
of a trustee ; but they have been aggravated 
to an unbearable extent by a long series of 
judicial decisions which have fenced in the 
trustee's path with thorns and briars innum- 
erable, and required of him a degree of 
vigilance and circumspection, passing all the 
ordinary standards by which the reasonable 
conduct of human affairs is measured. To 
remedy the evil as far as possible, it has of 
late years been customary for skilled drafts- 
men of wills and settlements to introduce 
protective clauses, and to those familiar with 
such instruments it has been both painful 
and, in a certain sense, almost amusing to 
eee how every decision of the Courts which 
has added an extra cord to the judicial lash 
wherewith trustees have been reminded of 
their duties, has been followed by the insert 
tion of a new clause in subsequent wills 
•nd settlements, expressly declaring that the 
trustees of those instruments may do that 
iwcise thing which the Court has declared 
that their unfortunate brethren not simil- 
arly protected had no right to do. But it is 
manifest that such a mode of pruning judicial 
severity must at the best be very partial in 
its practical results, and that the necessity for 
it indicates a condition of things calling 
loudly for the interference of Parliament. 
Recognising this to be so, the Incorporated 
Iaw Society, with the able assistance of Lord 
Herschell in the one House and Mr. Cozens- 
Hardy in the other, have prevailed on the 
Legislature to lessen, in some degree at least, 
the personal responsibilities of trustees who 
act in good fiaith and take reasonable mea- 
sures for protecting the interests committed 
to their charge. This much-needed change 
in the law is to be found in the Liabilities of 



Trustees Act The Act declares that a trustee 
may appoint a solicitor or a banker to be his 
agent for the receipt of trust money in certain 
cases, and protects him against liability 
arising out of depreciatory conditions on 
sales, or out of losses resulting from loans of 
the trust funds where he has lent not more 
than two-thirds of the value of the property, 
and has acted upon a report as to the value 
of the property made by a person whom he 
reasonably believes to be an able practical 
surveyor or valuer, instructed and employed 
independ^tly of any owner of the property. 
It also contains provisions limiting the lia- 
bility of trustees in cases of advances on 
leasehold property, of improper investments, 
and of breaches of trust committed at the 
instance of or with the consent of the 
beneficiary, and empowering trustees to 
insure the trust property, and to plead the 
Statutes of Limitations, except in cases where 
the trustee has himself benefited by the 
breach of trust To any ordinary mind it 
would appear strange that legislative sanction 
should be needed to render such acts as those 
which we have briefly indicated lawful ; but, 
in fact, it is hardly an exaggeration to say 
that every provision of the Act represents 
what may be termed a monument to martyrs 
who have suffered in the cause of trustee- 
ship." 

Dr. Geffchen, professor and senator of the 
University at Hamburg, about whom so 
many reports have appeared in the cable 
news— amongst others that his mind was 
affected and that he was not accountable for 
his actions— refutes this idle talk by appear^ 
ing as the author of a learned paper on ''The 
Right of Blockade in time of Peace," in the 
Jaumdl du Droit International Privi, A curi- 
ous incident of this article is that the learned 
author was unable to revise the proofs, being 
at the time confined in prison in Berlin. To 
deny an author in reclusion an opportunity 
of correcting the proofs of an article on such 
a subject seems to be part of the needless 
severity with which Dr. Geffchen was treated. 



In our last volume, p. 416, a short note ap- 
peared with reference to the exclusion of 
women from the bar in Belgium. The lady 
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in qoestion had passed the law examinatioDS 
in the University of Brnesels, and having 
obtained her diploma, wished to be sworn as 
a barrister. She presented herself before the 
Court of Appeal and asked leave to go through 
the customary ceremony and inscribe her 
name as a niember of the profession. Two 
barristers appeared on her behalf, but in vain. 
The Procureur-Gto^ral, whose consent, by 
the Napoleonic law, is necessary, refused to 
permit the admission of the oath, and the 
matter was referred to the Court for consider- 
ation, which upheld his decision. • The rea- 
sons given by the Court state that *' law and 
custom alike forbid that a woman should 
exercise the profession of a barrister; her 
place in society allots to her duties which are 
incompatible with the exercise of the profes- 
sion—a profession for which nhe has neither 
strength nor leisure. Since legislation denies 
a woman the right of instituting any action 
without the consent of her husband, it cannot 
be expected that she should be permitted to 
do for another what she is forbidden to do 
for hersell" 



The variation of age in judges of the 
United Kingdom is considerable. The oldest 
judge in England is Mr. Justice Manisty, of 
the Queen's fiench Division, aged 81; the 
youngest, Mr. Justice Charles, of the Court 
of Appeal, aged 50. In Scotland, the oldest 
of the Lords of Session is Lord Glencorse, 
Lord Justice General, aged 79 ; the youngest, 
Lord Wellwood, aged 50. In Ireland, the 
Hon. J. Fitz Henry Townsend, of the Court 
of Admiralty, aged 78, is the oldest judge, 
and Mr. Justice Gibson, of the Queen's 
Bench Division, aged 44, is the youngest 



CIRCUIT COURT. 
Richmond, January 19, 1889. 
Coram Brooks, J. 
The New Rockland Slatb Co. v. The Corpo- 
ration OF THE Townships of Melbourne 
AND Brompton Gore. 

Arts. 100, 698, 1061, M. a—Corporaiion oom^ 
plaining of over valuation^ Remedy, 

Held :— 1. That, under the provisions of articles 
100 and 698 of the Municipal Code, it \oas 
not competent for a oorporaHon to petition 



to set aside a valuation roU for aUei/ed 
illegality : that a corporation who daimed 
over^valuation of their property, and had 
obtained a partial reduction, cannot petUion 
for the annulment of the roU, but shoM 
have proceeded by appeal under Art. 1061 
of M, a 
2. That even supposing the petitioner had a right 
to ask for the annulment of the roU, the 
irregularities complained of were not sv^ 
dent to justly the annulment of the roU, 
Per Curiam : — This is a petition to set 
aside a valuation roll under the provisions 
of articles 100 and 698, Municipal Code- 

The petitioners allege that in June or July, 
1887, respondent's council named three valua- 
tors, Ths. McLean, Wm. N. Skinner and Gea 
D. Sloan, who proceeded to make the roll, 
employing the secretary-treasurer of the mu- 
nicipality to assist them; that they com- 
pleted the roll on the 14th July, and it was 
then deposited in the office of the munici- 
pality. That they placed the property of 
the petitioners, about 350 acres, being lot 23 
and part of lot 22, range 4, Melbourne, consist- 
ing of a slate quarry, then actually worked* 
with the buildings, at $89,200,— $76,000 for 
the quarry, and $14,200 for the buildings. 
That on the 8th August the roll was examined 
and revised by the municipal council, and 
the valuation of plaintiffs' property reduced 
by $25,000, making it $65^00. That the roll 
as amended came into force August 14th. 
That the valuators in a spirit of hostility to 
petitioners, placed an excessive valuation on 
their property, and the municipal council, mis- 
led thereby, only reduced it by $25,000. That 
as amended and reduced, the value of the 
petitioners' property (a slate quarry ) is wholly 
disproportionate to other property in the mu- 
nicipality That the actual value of lands 
in that vicinity does not exceed $5 per acre. 
That the valuators can only value the land, 
and not minerals. That other properties in 
the vicinity, such as the lands of the Hon. H. 
Aylmer, B. Walton Estate, Williamson, Crom- 
ber etc., are only valued at so much per 
acre ; and the valuation complained of is 
excessive, disproportionate, and illegal. 

They then go on to say that the roll is null 
and void : 
1. Because the valuators were not qualified. ' 



THE LBGAL NEWS. 



51 



2. Becaose the valuators were not sworn. 

3. Because the oath of office was taken be- 
fore a person not qoalified to administer the 
sam& 

4. Because they did not act together. 

5. Becanse the roll was not made in accord- 
ance with Art 718 M. C. 

6. Because it was not signed by the va- 
hiators nor by the secretary-treasurer em- 
ployed by them. 

7. Because it was not attested before a 
Jiutice of the Peace. 

8. Because the oath was not taken before 
a person qualified. 

9. Because the attestation was incomplete, 
la Because the words, "and based upon 

the real and annual value of the property," 
are omiUed in the attestation. 

11. Because the roll is illegal, null and 
void. 

And they pray that the roll be annulled 
and set aside. 

To this petition, respondents reply spedaUy 
denying the allegations of petitioners. 

Now, as to the procedure in this case, it is 
under articles 100 and 698 M. C. What are 
the provisions? Art 100 M. C, says a roll 
may be set aside for illegality ; may be set 
aaide in the same manner as a municipal 
by-law. What is the manner? Art 698: 
**Any municipal elector in his own name 
••may petition." What is a municipal elec- 
tor? Art 291 M. a, gives the definition of 
municipal elector, and says that every such 
person may exercise the rights conferred by 
the Code upon municipal electors. No other 
can, and I was so impressed with this, that 
in the case dlRolfe v. The Municipality of Stoke, 
24 L a J., p. 213, acting for the parties in 
interest, the B. A. Land Co., I advised that 
they could not petition in their own name, 
but most act in the name of individuals, 
municipal electors. I see no reason to alter 
that opinion. Even the word ratepayer in 
the interpretation clause, s. 19, sub.-sea 21, is 
almost made p^Mno^. On this ground alone 
1 think petitioners must fail Again, they 
complain of exoessive valuation of their pro- 
perty. The valuation was made. Then the 
manager applied for a reduction to the mu- 
nicipal council on the day of the revision, 
^ogost 8, succeeded to the extent of $25,000. 



If dissatisfied what was the remedy provided 
by the Code? Art 1061, sub.-8ec 3, provides 
for an appeal whether the decision was 
made by the council on its own motion or on 
complaint Petitioners bad an appeal. The 
reason is evident The roll should not be 
annulled because one or more properties are 
over or under valued. The interested parties 
can complain by appeal, raising simply the 
question of the valuation of their own pro- 
perties without affecting the general roll. 

I held this in the Circuit Court, Sherbrooke, 
in the case ofBrault v. The Corporation of 
JUarsden, in 1887, in which judgment it was 
declared: that individual case^ of over or 
under valuation are not grounds for setting 
aside a valuation roll, but grounds of appeal 
under Arts. 734, 735 and 1061. M. C. 

Again, coming to the facts as proved: 
Is this Court to set aside a valuation roll 
when a property bought many years ago for 
$30,000, whjfh petitioners* manager valued 
at $35,000 (see evidence of Capt Williams), 
and upon which many thousands of dollars 
have since been expended, because it is now 
valued at $66,000? Capt W. WilUams (peti- 
tioners' manager)in his evidence. says: "What 
" idea I mean to convey is that they (peti- 
** tioners) have expended, have invested there 
" at the present time $150,000." Afterwards 
he says : " The company have sunk $150,000, 
" the amount of their capital, in that quarry." 
They erected expensive buildings and plant 
Can this Court say under the circumstances, 
that the whole roll is illegal because this 
property, a going concern, is assessed at $65,- 
000 ? It certainly cannot. 

If I am nnhi as to the first point, the tech- 
nical objections need not be discussed ; but 
as the same questions arise in this and 
another case. T. M. Taylor, petitioner, apart 
fr.jm the question of status, and as the matter 
is important, we may as well consider them 
now. 

As to first objection, no proof is made of 
the want of qualification c^ the valuators, 
and this ground was not insisted on at the 
argument As to objection No. 2, the valua- 
tors took the oath of office, June 8, 1887, 
before the secretary-treasurer (see section 6, 
M. C), in bis office, in the village of Mel- 
bourne, Art 106, M. a The office may be 
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in an adjoining town, village or city. The 
office in this caae was in a portion of a territory 
detached from the township of Melhoume, 
and was consequently within the territorial 
jurisdiction of tiie municipal respondents for 
all purposes of the Municipal Code. The 
secretary-treasurer was authorized to admi- 
nister the oath to the valuators there. As 
to Na 4, the valuators acted together as 
proved. 

As to objection Na 5» it is to be observed 
that petitioners' allegation is general They 
make no specific complaint of omissions, but 
simply say, you have not complied with 718 
M. C The roll gives names and surnames, 
quality and age of owners, the names of oc- 
cupants of lands when different from owners' 
description of property, i. e. the part of lot and 
nmge, the value, the annual value in a large 
majority of cases. It does not give the pro- 
perty assessable under Art. 710, but no proof 
is made here that such property existed, and 
it is the same with regard to the requirements 
of Art. 712 M. C, except that they have men- 
tioned some, and no proof that they have not 
given all the number of inhabitants, but 
have not inserted what is required by Pro- 
vincial Secretary. Are the omissions fatal ? 
So far as petitioners are interested, all the 
requirements of Art. 718 for the purposes of 
taxation, have been complied with. 

As to objection 6, the roll was signed by 
three valuators, but No. 7) it was not sworn 
before a Justice of the Peace as required by 
the letter of Art 725, which was an amend- 
ment of 45 Vict., ch. 35, s. 21. I, however, 
read this now incorporated with the Code in 
connection with Art. 6, and I think that the 
oath was sufficient taken before the secretary- 
treasurer. This says before whom ** any oath 
"required by the provisions of the Code 
** may be taken," Mayor, warden, secretary- 
•* treasurer or Justice of the peace." Arts. 28 
and 6, 1 think, must be read together, though 
it might have been wiser to have followed 
Art 725 literally. 

Objections 9 and 10 are more serious. The 
amendment in Art 725 declares that in the 
attestation, the words ** based upon the real 
and annual value of the property " should be 
inserted. They have heen omitted. Is the 
omission fatal to the roU, or in the roll itself 



have we evidence to supply it? The valua- 
tors swear that the roll is correct^ and in it 
they have given the real and annual value. 

I do not think that this omission which is, 
the most serious objection taken in con- 
nection with Art 14 M. C. and Art 16 M. 
C, is so serious that this Court would be 
justified in annulling the roll, especially as 
petitioners were made aware of its contents 
so far as they were affected, and sought and 
obtained its amendment without raising any 
question as to its validity. The petition is 
therefore dismissed with costs. 

Trenholme d: Taylor, attorneys for petitioner. 

P. G, Mackenzie, counsel 

IveB, Brown 6c French^ for respondents. 

The petition in the other case of Thomas 
M. Taylor, Petitioner, and the same Respon- 
dents, was also dismissed. This was 
based solely upon the technical grounds 
urged in The New Rockland Slate Company's 
petition. There was n question as to peti- 
tioner's status. He was on the roll, but did 
not prove the other qualification required in 
Art 291, such as being a British subject, etc 
His qualification as a municipal elector was 
specially denied, which was not the case in 
AUan V, Richmond, 7 L. C. J., p. 63, when it 
was only raised by general issue, and at the 
argument But for the reasons specially 
given on the grounds raised in the other 
case, this petition was also dismissed. 

COMMON PLEAS DIVISION, ONTARIO. 
ToBONTO, Feb. 27, 1888. 

MoArthur et al. v. Thb Northern and Pa- 
cific Junction R. W. Co., and Ukndbib, 
Symons & Co. 

RaiiuHxyg — Dominion Railway — R,S,C. eh, 109, 
Sec 6, mb-Kc 12; 9ec. 27— Line bvHt 
through lands under Ontario timber Ucente — 
RJS.O. ch. 26— Timber cut vnthin and oulade 
six rod belt — Limitation of action. 

The defendants, a railway company, innoTporai" 
ed under an Act of the Parliament of Cana' 
da, budt their railway through land in the 
Province of Ontario, the fee of which was in 
tlie Croum, but which vhjls under a timber H- 
cense issued by the Ontario Oovemmentt 
under RS.O, ch. 26, to the plaintiffs. The 
defendants cut down and removed the Umber 
both within and ovOtide the six rod limit men- 
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turned m mb-mc. 12 0/ wr 6 of RS.C., ch. 
109. The timber was all cui more than Bix 
mmUhs before action brought, 
Heldr-4hat under the sub-eeetUm above referred 
to, the, ^mbeiT cut within the eix rod limit be- 
came the property of the railway, and that 
(he loss of the trees was damage or injury nw- 
iained by the plaintiffs by '^reason ofiheraH- 
way ** under sec 27 of RS,C, ch, 109, and the 
action was therefore barred by that se(aion by 
reason of its not hamng been brought within 
the six m4mths. 

Thia was an action brought by the plain- 
tiffii, who were timber licensees onder the 
Ontario Government, for damages sustained 
by them by reason of the defendants having 
built their railway through the land covered 
by the plaintiffs' license, and having cut 
down and removed and converted to their 
own use the timber^ to a great distance, on 
both sides of the railway, both within and 
OQtside of the six rod belt, mentioned in R. 
&C. cL 109, sec. 6, sub-sec. 12. 

The cause was tried before Street, J., with- 
cwit a jury, ai Toronto, at the Winter Assizes 
of 1888. 

The learned Judge reserved his decision, 
and afterwards delivered the following judg- 
ment in which all the material facts are 
stated. 
Oder, Q.C,, and Qreedman, for the plaintifiv. 
Walter Cossets, Q.C., and K Martin, Q.C, 
for the several defendants. 

Stkxet, J.— The defendants, the Railway 
Company, are incorporated under an Act of 
the Dominion Parliament, and their line of 
ndlway has been constructed through cer- 
tain lands in this Province, the fee of which 
remained in the Grown, but which at the 
time of the construction of the railway were 
included in certain timber licenses issued by 
the Ontario Government, under R.S.O. ch. 26, 
to the plain tifi^ 

The plaintiffs complain that in the autumn 
of 1884 the defendants entered upon these 
lands, and built their railway through them, 
and cut down and removed and converted to 
their own use the timoer upon their line of 
nulway for a great distance on both sides of 
it,hoth within and outside of the belt of six 
rods in width mentioned in sub'Sec. 12 of 
>ec;6QfB.&C.,ch. 109. 



It is admitted that none of the trespasses 
complained of took place at a date later than 
December, 1885, more than six months be- 
fore this action was commenced. 

The defendants, other than the railway 
company, are the contractors under them ; 
and it is agreed that any questions which 
may arise between the defendants them- 
selves are to be dealt with in any reference 
which may be ordered. 

The main question argued before me was 
as to whether the plaintiffs' rights as to any 
or all of the trespasses complained of are 
barred by sec. 27 of R&C., ch. 109, which 
provides that ''all actions or suits for indem- 
'' nity for any damage or injury sustained by 
'' reason of the railway company shall be 
" commenced within six months next after 
*' the time when such supposed damage is 
** sustained, or, if there is continuation of 
" damage, within six months next after the 
** doing or committing of such damage ceases, 
" and not afterwards." 

The rights of the plaintiffs under their li- 
cense are defined in sec. 2 of R.S.O., ch. 26, 
which enacts that the "lioenpes shall de- 
'* scribe the lands upon which the timber 
" may be cut, and shall confer for the time 
'' being upon the nominee the right to take 
'' and keep exclusive possession of the lands 
" so described . . . and . . . shall 
" vest in the licensee thereof all rights of 
" property in all trees, timber and lumber 
** cut within the limits of the license during 
" the time thereof whether ... cut by 
'< authority of the holder of the license, or by 
'' any other person, with or witliout his con- 
" sent; and such licenses shall entitle the 
'' holders thereof to seize in revendication, 
** or otherwise, such tre^, timber or lumber 
" when the same are found in the possession 
" of any unauthorized person, and also to in- 
" stitute any action against any wrongful 
*' possessor or tresspasser, and ... to 
" recover damages, if any." 

So far as regards the timber, if any, cut by 
the defendants beyond the six rod belt, it is 
conceded by them that the limitation of time 
fixed by the 27th section of the Railway Act 
does not apply, and the plaintiffs are entitled 
to a reference as to this. 

So far as the six rod belt is concerned, the 
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plaintiffs concede that, subject to the consti- 
tntional question as to the right of the Do- 
minion Parliament to limit the right of action 
to six months, or any other time, the 27th 
section of the Railway Act would bar their 
right, if the effect of sub-section 12 of section 
6 of that Act be to vest in the railway com- 
pany the property in the timber cut or re- 
moved under that section ; but they contend 
that this is not the true construction of that 
clause, and that any timber cut under the 
authority of that clause still continues the 
property of the owner, and that the damages 
resulting to them from the conversion of it 
to their own use by the defendants is not a 
damage arising " by reason of the railway," 
and iB therefore not covered by the clause 
restricting their right of action to the period 
of six months. 

The clause of the Act under which the 
trees have been cut upon the six rod belt is 
sub-section 12 of section 6 ; and it provides 
that ** the company may fell or remove any 
'* trees standing in any woods, lands or for- 
" ests where the railway passes, to the dis- 
'' tance of six rods from either side there- 
•* of." 

The point does not seem to have been 
raised in any of the cases to which I have 
been referred, and I have not been able to 
find any authority upon it 

In the somewhat analogous case of the 
tenant of a wooded farm, which he has rent- 
ed for agricultural purposes, the timber which 
he may cut without waste for the purpose of 
clearing the land clearly belongs to him. 
Levris v. Qodnon, 15 0. K. 252. 

The rule seems a reasonable one. The 
landlord obtains compensation for his tim- 
ber in the increased value of his land for 
agricultural purposes, and the tenant has 
the timber as the reward for his labour in 
clearing the land ; and disputes are prevent- 
ed between the landlord and the tenant 
which might arise as to whether the timber 
had been cut in such a manner as to be of 
the greatest advantage to the landlord. 

A railway company cutting timber under 
this sub-section 12, is not bound to clear the 
land to any greater extent than it deems ne- 
cessary ; and the landowner may, therefore, 
find himself in the position of a hindlord 



whose land has been merely ^ slashed " by 
his tenant ; but on the other hand, the rail- 
way company is clearly liable to the land- 
owner for the whole damage done under the 
sub-section ; and as no directions are given 
by the Act as to the manner of cutting or re- 
moving the timber, or as to the disposition 
of it when cut, and as the privileges given to 
the railway company are such as I do not 
think could have been given had the inten- 
tion of the Act been to leave the property in 
the timber after it had been cut, still in the 
landowner, I am clearly of opinion that the 
company had the right to make use of any 
timber which they cut under the sub-section, 
and committed no wrongful act in treating it 
as their own. The loss of the trees in ques- 
tion was, therefore, in my opinion, a damage 
resulting to the plaintiffs *' by reason ci the 
railway," and the action is within the 27th 
section of the Act 

The plaintifb' contention with regard to 
the timber cut upon the right of way itself, 
is, that being part of the freehold, the com- 
pany should have proceeded to ascertain the 
compensation to be paid for the damage 
done, under the 13th and following sub-sec- 
tions of the 8th section of R.S.C. , ch. 109, and 
that if they had done so, the 27th section 
would not have apphed ; and that they 
should not be allowed to obtain because they 
have acted as tresparaers, a benefit which 
they could not have claimed had they pro- 
ceeded properly under the directions of the 
Act ^ 

The rights of the plaintiffs under these 
timber licenses are somewhat peculiar. They 
have a right to tlie possession of the land, 
and they become the owners of the timber 
upon it immediately upon its being severed ; 
but the fee in the land and the ownership of 
the timber until severance remained in the 
Crown. 

The plaintiffs were, however, clearly, I 
think, persons interested in lands which 
might suffer damage from the exercise of any 
of the powers granted, and might have com- 
pelled the company to proceed to ascertain 
and pay the compensation for the damage 
they were doing to his property before they 
were permitted to continue their works. But 
the damage having been done, the plaintiffs 
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bATe proceeded by action of trespasB to re- 
cover the damafres which they have sas- 
Uined, and these damages beinf? clearly 
gostaioed by " reason of the railway " within 
the meaning placed upon those words by the 
ctMS in which they have been nnder consi- 
deration, I think that the claim as to them 
is also within the 27th section of the Act. See 
FolHi V. Port Hope, etc. R, W. Co., 9 C. P. 50; 
KeUy V, Ottavn SL R W. Co., 3 0. R 616 ; 
Booth V. Mclntyre, 31 C. P. 183 ; Foran v. Mo- 
htyre, 45 U. C. R 288; Beard v. Credit Valley 
R. W. Co., 9 O. R 616 ; Corporation of Brock 
T. Toronto and Nipimng R. W. Co., 37X7.0. R 
372; Re Ontario and Quebec R- W. Co. A Toy- 
lor,6 0. R338 ; May v. Ontario & Quebec R. W. 
Co., 10 0. R 70. 

Unless that section is of no validity, the 
plaintiffs' rights are, I think, barred by it, 
excepting as to timber cot outside both the 
right of way and the six rod belts. 

The plaintiflb contend that because the de- 
fendants have not shown any order-in-council 
of the Ontario Government authorizing them 
to take possession of the land in question for 
the porposes of their railway, they are not 
entitled to set up that any of the damage 
done to the plaintiffs was done by reason of 
their railway. No aothority was cited for 
this proposition, and the fact being admitted 
that the railway had been constructed and 
was in actual operation under the provisions 
of an Act of the Dominion Parliament before 
the action was brought, I am unable to see 
open what grounds it is to be refused the 
protection of the clause for the reason sug- 

As it is contended by the defendants that 
this 27th section is invalid as being ultravires 
the Dominion Parliament, and they desire 
>n opportunity of raising and arguing the 
point, I reserve for the present formal judg- 
ment in the case in order to afford to the de- 
fendants time to give notice under sec. 6 of 
46 Vic ch. 7 (O), and have the question pro- 
perly brought up. 



The learned Judge, on May 23, 1888, de- 
livered formal judgment, as follows : — 

1. ''1 find and declare that the plaintiffs' 
nght to recover damages for the alleged tres- 
PUBes, so Car as such trespasses, if any, were 



committed upon or relate to the timber al- 
leged to have been cut upon or removed from 
the right of way of the defendants, the rail- 
way company, and the width of six rods 
upon each side thereof, is barred by section 
27 of R S. C. ch. 109 ; and I dismiss so much 
of the action as relates thereto. 

2. I find and declare that the plaintiffs are 
entitled to recover from the defendants, as 
damages, the value of the timber, if any cut 
or removed by them, or any of them, from 
those portions of the land in the statement of 
claim mentioned, lying and being more than 
six rods distant from the right of way of the 
Paid railway company " ; and his honor di- 
rected a reference to ascertain the amount of 
the damages. 

(R. T. H. ) 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Feb. 9. 

Judicial Abandonmente. 

Louii Bareau. saddler, Qnebeo, Feb. 5- 
W. R- Cr^peanlt, dry goods. Kamouraska, Feb. 6. 
Joseph Prosper Bnsablon* bailiff and leather dealer, 
Three Rivers, Feb. 1. 
Patrick Grace, trader, township of Wright, Jan. 81. 
Joseph Martineau, tnder, Stanfold. Feb. 2. 
J. C. E. MoDtreoil A Co. , grooers. Quebec, Feb. 4. 
Emmanuel Strickland, trader. Buckingham, Jan. 30. 
L. 0. Villeneuve, dry goods, Quebec, Feb. S. 

Curatore appointed. 

Re Campbell & Jackson, Montreal.— J. McD. Hains, 
Montreal, curator, Feb. 6. 

Re Ovila Chartrand, Montreal.— A. W. Sterenson, 
Montreal, curator, Feb- 6. 

Re J. 0. Dansereau. MontreaI.-~Kent A Tnrcotte, 
Montreal, joint curator, Feb. 6. 

Re Solyme Davignon, Me, Iberville.— J. A. Nadean. 
Iberville, curator. Jan. 2li. 

Re Andr6 Fontaine.— BUodeauA Renaud, Montreal, 
joint curator, Feb- e. 

Re Antoine Oauthier.— C Besmarteau, Montreal, 
curator, Feb. 6. 

Re C. Z. Langevin, dry goods, St. Sanvour.— H. A. 
Bedard, Quebec, curator, Feb- 4. 

Re Mathieu & Gagnon, Montreal.— Kent A Turcotte, 
Montreal, joint curator, Feb. 6. 

Re B. Maynerd. St Guillaume.— Kent & Tureotte, 
Montreal, joint curator, Feb. 7. 

Re Zotique Pouliot, L'Islet.— H. A. Bedard, Quebec, 
curator, Feb. 7. 

Re Robitaille et FilB.— C. Besmarteau. Montreal, 
curator, Feb. 6. 

Re Eng. Roy, Quebec. —H. A. Bedard, Quebee. 
oorator, Feb. tf . 
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DividentU. 
Re J. B. BroiMaa, Ia Patrie.^Fint dividend, par- 
able Feb. 27» Kent A Tureotte, Montreal, joint curator. 
lie H. Frenette & Frdre, traders, Frawrrille.— First 
and final dividend, iMhyable Feb. 26, H. A. Bedard, 
Qaebeo, oarator. 

Pfw^amatum, 
Reward for apprehension of Donald Morrison in- 
creased to $8,000. 

AppoifUmentt. 
Peter MoFarlane, Huntingdon, appointed coroner 
for district of Beauhamois, jointly with J. A. Cardinal. 



GENERAL NOTES. 

Forms of Oaths*— The following summary of the 
forms of oaths in use in foreign legislative a.*>8emblies 
is extracted from the reports received at the British 
foreign office at the time of the Brad laugh settlement ; 
Bavaria— I swear * * * So help me God and His 
Uoly Gospel. Denmark— I promise and swear * • • 
So help me God and His Holy Word. Greece— I swear 
in the name of the Holy and Consubstantial and Indiv- 
isible Trinity. Hesse Darmstadt— I swear * * * So 
help.me God. Saze-Cobnrg and Baden— I swear. So 
help me God. Holland— I swear. So help me God. 
Portugal— I swear on the holy gospels. Prussia— I 
swear by God, the Almighty and Omniscient * * • 
So help me God. Saxony— I swear by Almighty God. 
Servia- 1 swear by one Gk>d and with all that is accord- 
ing to law most sacred and in this world dearest • * • 
So help me God in this and that other world. Spain— 
After swearing on the gospel, the president says: 
"Then my God repay; but if you fail may he claim it 
from you." Sweden and Norway— I (president or 
vice-president only) swear before God and His holy 
gospel • • • I will be faithful to this oath assure 
as God will save my body and souL Switserland— In 
thepresenceof the Almighty God I swear * * * So 
help me God. United States— I do solemnly swear 
• • • So help me God. In Bavaria non-Christians 
omit the reference to the gospel. In Holland and the 
United States affirmation is optional. In Prussia and 
in Switzerland affirmation is permitted to those who 
object on religious grounds to the oath. In Austria a 
promise is in every case substituted for an oath. In 
Belgium and Italy the abjnnition is used without any 
Theistic reference, and in France and Koumania, the 
Gkrman Reichstag and for deputies in Sweden and 
Norway neither oath nor afljrmation is demanded. 

CiTiiiS IN Enola»d.— The Law Journal says ;— ** The 
announcement has been made that the Queen has been 
pleased to approve of the boroughs of Birmingham and 
Dundee being raised to the rank of cities. If this is 
to be done by the prerogative, under what branch of 
the prerogative does it come ? The Sovereign can by 
charter make a corporation, but a city is not a corpo- 
ration. The Sovereign is the fountain of honour, but 
a city is not an honour, which is a title conferred on an 
individual, and not in bulk. A city represents a fact 
past or present, and the Crown can no more create a 
city than it can a mountain. The only power in the 
constitution that can make things what they are not is 



Parliament A dty is a place wUeb has been or is the 
seat of a bishop. The only place in Bngland. besides 
Westminster, wliich bears the name of city and is not 
the seat of a bishop is Coventry, which formerly shared 
a bishop with Lichfield, although there other plaoes en- 
titled by their past history to bear it which do not 
claim it. The exaction by statute of a bishopric in 
any place makes it a city without express enactment, 
as happened in recent times in the case of Truro. By 
section 8 of the Municipal Corporations Act, 1882, mu- 
nicipal corporations in the case of a city are to bear 
the name of ** the mayor, aldermen, and citisens of the 
city." There is no lawful impediment why the people 
of Birmingham or any other phioe should not call their 
town a city, but if the corporation seal has " eity " for 
" borough " without strict legal warrant, bondholders 
might bs in a difficulty." 

Court of thb Archbishop of Camtcrbukt.— The 
Court has in the exercise of its discretion isaned a cita- 
tion to the Bishop ef Lincoln, which is returnable in 
Februafy at Lambeth Palace. 

Bcllkb's Nisi Prius Practicb.- The aathority of 
Buller's ' Introduction to the law relative to trials at 
Nin PriuM* stands highest of any book of common law 
practice. Its author was far from being an ordinary 
plodding pleader. He was only sixteen when he 
entered the Inner Temple, and read law in the cham- 
bers of Ashurts, afterwards his colleague ont he King's 
Bench. It was next year that he married Susannah 
Tarde, and two yeaxs alter he was admitted to prao- 
tice under the bar as a special pleader. Daring the 
seven years of his practice as a pleader he published 
in 1767 the book by which perhaps he is best known. 
After his call to the bar in 1772, as appears from Cow- 
per's Reports and the State Trials, he was in most of 
the important cases of his day in London and on the 
Western Circuit At the age of thirty-two he was 
made a judge, and Lord Mansfield, who was eighty 
years old, set him in his place of Chief Justice at 
Ni«% Print and in banco over the head of Ash arts, his 
tutor in ths law. He woald have been Chief Justice 
but for Mr. Pitt's preference for Lord Kenyon. He 
was twenty-two years on the bench, and died at the 
age of fifty-four. By way of rounding olF his career 
on the bench, he sat the last six yean of hia life on 
the bench of the Common Pleas, and took Lord Thur- 
low's place in the Court of Chancery on occasion. The 
industry, sagacity, quickness, and intelligenoe attri- 
buted to him by his contemporaries ave preserved in 
his judgments and in his book.— Zaw Journal* 

Uhawarbs.— The * ii^ured party,' with his arm in a 
sling, is under cross-exaoiination by counsel. * You 
tell me you cannot lift your arm?' ' Well, perhaps 
half-an-inch— like this ; but it gives me horrible toi^ 
ture : it pains me even to touch it.' ' Poor fellow 1 just 
show me how high you find it possible to lift it,' With 
many sighs and groans he lifted it three-quarters of an 
inch. ' And before the accident there was nothing the 
matter with it ? * Nothing whatever. ' How high eould 
you lift it then ?' ' Oh, as high as you please— like 
this ; and he raised his arm over his head. This did 
please the counsel very much, for it extinguished the 
plaintiff's claim.— /omes Pa^ m the ' Intkpauiami.* 
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Mr. Wigmore's article upon the juria- 
prudence of Louisiana presents in a very 
dear light the history of the law in that State, 
ind will he especially interesting to the har 
of this Province which has a code based upon 
the aame model, and where the decisions of 
the Louisiana 0>urts are so often dted. 



We have received the first issue (January, 
1889) of The Green Bag, " a useless but 
entertaining magazine for lawyers/' published 
by Mr. C, C. Soule, Boston, and edited by 
Mr. H. W. Fuller. If the epithet ** useless " 
were strictly applicable to the contents we 
Bhoald have some doubt as to the stability of 
oar new contemporary, for a mere comic 
journal devoted to the law would probably 
be more tedious than the average comic 
paper. But the opening number of The Oreen 
Bag is better than its title might lead the 
reader to anticipate. There is a notice of 
Chief Justice Fuller, with a very handsome 
portrait; an article on the Whitechapel 
Tragediea; a poem by Mr. Irving Browne, 
who is always amusing when he bursts into 
rhyme ; a descriptive article on the Harvard 
Uw School, with beautifully executed illus- 
trations ; the cawe dUbre of Papavoine ; and 
other matter. The mechanical execution of 
the number is in the style of an art journal, 
and leaves nothing to be desired. The idea 
is to supply the profession with " a bright, 
entertaining magasine, designed rather to 
interest and amuse than to instruct" The 
present number promises well, and we have 
nodoobtthat The Qreen Bag will become a 
favorite visitor. 



SUPERIOR CX)URT. 

Shbrbsooke, 1888. 
Coram Bbooks, J. 
Hnx V. The Gbakd Tbunk Railway Co. 
^<oihBaf-^R,S., eh. 109, «. 47— /?ai«n^ bridge 

— JKpAl of PropriHor ir^ed to indemnUy. 
Held: -^That a railway company which, under 



the provitions of 44 Vic., cap. 24, s. 8, 
(now Remed Statutes of Canada^ cap. 109, «. 
47,) extended to defendant by 46 VtcL cap. 24, 
ivUhoui obtaining the consent qf the munici^ 
polity or the owner, raised a municipal bridge 
passing over their railway and also the ap^ 
proaches thereto, is liable to the adjoining pro- 
prietor, for the damage sustained by him by 
reason of the increased height of the highway 
as it approaches Uie bridge. 

Peb Cubiam.— The plaintiff alleges that he 
is the owner of a quarter of an acre of land 
in Richmond, and brick dwelling house, 
bounded in front by the Queen's highway, 
and on one side by defendants, having acquir- 
ed this property in 1876. The defendants, in 
July or August, 1883, raised the bridge cross- 
ing defendants' track and the highway ap- 
proaching it in front of plaintiff's house, to 
plaintiff's damage of $l,70a That defend- 
ants caused an increased quantity of snow to 
accumulate on plaintiff's property, increased 
the difQculty of ingress and egress, injured 
the house in appearance, and rendered it 
damp and unhealthy. 

The defendants plead, 1st That the high- 
way is under the control of the municipal 
authorities of the Town of Richmond, and 
the plaintiff's action, if any, should have been 
against Richmond. 

2nd. That the work was done under 44 
Vict, ch. 24, (1881), now Revised Statutes of 
Canada, ch. 109, s. 47, extended to defend- 
ants by 46 Victoria, ch. 24, and this was done 
with the consent and knowledge of the mu- 
nicipality of Richmond, the approaches 
raised to correspond with the bridge, and the 
defendants not responsible. 

3rd. General issue. 

As to the first question, that the action 
should have been brought against the muni- 
cipality, I think it is untenable. In the Les- 
sard & Lambert cases, 10 R.L., pp. 359 and 
441, Queen's Bench, Appeal side, the actions 
agaii^t the corporation were dismissed on the 
ground stated in the judgment, that the works 
were done by the Railroad Company, and 
that the Corporation had no control. That 
is not the present case. See Revised Statutes, 
Canada, cap. 109, sec. 47, sub-sec 2, which 
declares that the Railroad Company shall 
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raise the bridges aS^ having first obtained 
the consent of the municipality or owners. 

In this case the defendants went on with 
works without 90 doing. In fact no action of 
the Municipal Council was taken, and the de- 
fendants proceeded with the work at their 
own costs and risk, and though possibly the 
municipality may have been liable, the de- 
fendants, I think, are also liable for any dam- 
ages they may have caused plaintiff. 

The protest by plaintiff against the muni- 
cipality meant nothing but protecting him- 
self What defendants' counsel say is quite 
true as to the rights and obligation and the 
mode of procedure in cases of garan^ mmple 
and garamJtit formdUf but does not apply to 
this case. Here the party doing the work 
is equally responsible with the municipality 
who might or should have controlled it. 

In Brodeur v. RoxUm, 11 RL., p. 447, Bu- 
chanan, J., where the decision was in an ac- 
tion en garantie Municipality v. Railway, the 
authorities cited are in favor of the plaintiff. 
The reference to Pierce on Railways, pw 241, 
p. 453, RL., voL 11 > speaks of special dam- 
ages which in this case are caused by defen- 
dants, and the whole tenor of decisions 
supports plaintiff's pretentions. 

As to the second point, that the work 
was compulsory on defendants, t.^, raising of 
bridge, I do not think it exonerates them. 
They have special privileges, and when build- 
ing their road were obliged to pay such dam- 
ages as they then occasioned. The change was 
in the interest of the public generally and for 
the safety of their employees in particular. 
What with the substitution of steel for iron 
rails, the building of larger and more power- 
ful engines, the increased siase and height of 
freight cars, they are acting for their own 
benefit in the interest of their own business, 
and the legislature steps in for the protection 
of life, and says, you must have higher 
bridges. They put them in and injure pri- 
vate property. Who should suffer, the indi- 
vidual, or the Company who, to increase fheir 
business and lessen their expenses, have ren- 
dered them necessary? Undoubtedly, tlie 
Company. 

Now we come to the more serious question, 
what amount of damage has plaintiff sus- 
tained. I think by his declaration and by 



his witnesses he has claimed and attempted 
to prove altogether too much, and too remote 
damage in many instances. The main dam- 
age is difficulty of egress and ingresB throw- 
ing water and snow on to plaintiff, dampness 
to the house and injury to the cellar wall. 
The plaintiff's witnesses place it too high, 
much too high, unreasonably high ; they say 
you have to keep front windows shut for dust, 
and view either horizontal or oblique, &c 

But having carefully examined the evi- 
dence, I think that Mr. Hart's evidence as to 
damages is much more reasonable than plain- 
tiff's witnesses, who give all the way from 
$500 to $2,500, when the property is only 
assessed at $1,500 on the assessment roll. I 
think if the plaintiff gets 20 per cent, or one 
fifth, of the estimated value, t.f ., by valuators, 
the amount on which he pays taxes, he will 
be amply compensated. 

Judgment for $300, interest and costs. 

Hon. H, Aylmer for plaintiff. 

HaU, White <fc OaU for defendants. 



LOUISIANA : THE STORY OF ITS 
JURISPRUDENCE* 

It is the fashion nowadays to have an 
opinion about codification or the newest 
code, but even a slight acquaintance with the 
earliest of our codes seems to be regarded as 
an acquisition scarcely worth the pains, or 
even as a valuable accomplishment. To the 
ordinary lawyer in one of our common-law 
States the jurisprudence of Louisiana is a 
mere rumor, an unprofitable subject, a matter 
of scantiest information. Perhaps the savor 
of Roman jurisprudence, itself now out of 
favor with most of us, has helped to xepel 
acquaintance with the characteristics and 
the history of the law of Louisiana Yet for 
this lack of appreciation there is no good 
reason. Few subjects so well reward atten- 
tion as the unique position in American 
jurisprudence occupied by the law of Louisi- 
ana, and the singularly interesting course of 
events which out of such varied material has 
given us the system of law now so much in 
contrast with the other systems of the Union. 
Other states have codes ; other governments 
of modern times have composite bodies of 

• Py J. H. Wigmore in American Late Bevitw, 
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Uw ; but in few other modern states haa the 
work of a genius lent character and interest 
to a jurisprudence as has the work of Edward 
livingston, entering into and strengthening 
the legal system of Louisiana. At an earlier 
period, too, than the compilation of the 
codes, our interest gathers ahout the strange 
and incoherent mixture of law in force in 
the early days of our ownership of the ter^ 
ritoiy, and the confusing complications that 
ensued. We are led hack to the Spanish 
codes of Ferdinand and of Alfonso, and to 
the Siete Partidas of 1348— the Pandects of 
Spain,— and we realize that mediseval cus- 
toms of Spain were in full force in Louisiana 
as late as the first decades of this century. 

£arly law in Louisiana (before the 18th 
century) there was little* Justice was im- 
perfectly administered by a military com- 
mandant The population was an unsettled 
one, and the need of a system of law was not 
greatly felt. In 1712, when Grozat took 
possession under his charter, the legal 
liistory of this region begins. The custom of 
Paris— a c»de, first written down in 1510, of 
that mizea Roman and customary law which 
characterized France before the codification 
of Napoleon— was made the law of Louisiana 
by the charters of Crozat in 1712, and of 
the Western Company (John Law's) in 1717.* 
It was in 1762 that Spain, by cession from 
France, became owner of the territory known 
as Louisiana, including the greater part of 
the legion west of the Mississippi, except 
Texas and California; but six years passed 
before tbe Spaniards, under Count O'Reilly, 
took actual possession. When a region is 
ceded, its local law continues in force until 
abrogated by the new owner.f Accordingly, 
ia 1769, by a proclamation of O'Reilly, all 
French law was abrogated (with the excep- 
tion of tbe *' Black Code " or slave code, given 
by Louis XV. in 1724, and continued in force 
byO'Beilly),tand the Spanish law took its 
place ; nor did the law of France ever after 
reappear in its own name in Louisiana. It 
was totally overthrown J and its influence 

* ^or ft STunniuy of the ouftom of Pmris, aeo 1 La. 
UwJ..No.l,p.l5. 
tl Bl Conun. 107 ; 5 Martin's Rep. 2B4. 
X DtrUgay, J., in 4 Mart iUp. 308. 
§ Morean t Oarieton, Introd. to Las Siete Partidai, 



revived only when Livingston, Lislet, and 
their coadjutors, went to the French code for 
a model Don Alexandro O'Reilly was a 
young Irishman of great military ability, 
who, forsaking his country, had served under 
various continental commands, and finally 
had risen to distinction in the Spanish army. 
He was at this time in high personal favor 
with Charles III. of Spain. Count O'Reilly 
organized an efficient government fbr the 
province, and published a portion of the laws 
in the French language, and the substitution 
the Spanish system seems to have been 
thoroughly carried out As it happened, the 
common origin of the two systems of law 
made the transition not a radical one. The 
attendant friction was due to the personality 
of the new government rather than to the 
content of the new law& 

What was this law of Spain, received by 
the people at the point of the bayonet, ac- 
tively enforced for nearly 60 years, and 
tingeing ineflfaceably the jurisprudence of 
the State? 

The early streams of Spanish law were 
copious. Roman law, culminating in the 
Theodosian code of 438 A. D., held sway until 
the conquest of Spain by the Visigoths about 
the year 466, and perhaps for a short period 
thereafter. Euric, the first Gothic kinjg, 
promulgated some written laws of uncertain 
extent, which probably did not displace the 
Roman law ; and possibly the Breviary of 
Alaric IL (itself often called Lex Romana, 
and based on the Theodosian code), published 
606 A. D., was in force in Spain in the sixth 
century. But Receswind the Goth, about 
the year 672, by atrocious penalties stamped 
out the Roman law as such, and introditoed 
a collection of laws bearing his name, after- 

p. 21 ; liyiDSSton, Introd. to System of Penal Law, 69 
and "Batture" pamphlet, 5HaIl'iJ. of Law, 141: 
Martin, Hirt. of La., p. 211 (ed. 1882) ; Derbigny, in 4 
Mart 368 ; 17 La. Rep. at 227 ; Gayarr^, Hist of La. • 
Spanish Domination, p. 18; Oayarr^'s 8rd Ser. of 
Lectures (1852), p. 64; ''Batture" pamphiet. Da 
Ponoeaa (Phil. 1809)» p. U ; Am. State Papers, MisoeU. 
I., 368. 369. Bat the opposite opinion was stoutly 
mainUined by Jefferson (5 Hall's J. of L. 20), and by 
Schmidt, the learned editor of the La. Law Journal a., 
No. 2, pp. 96-100) ; and has sometimes been adopted, 
loosely, it is believed, and without much examination : 
Amoe, Civil Uw, p. 463 ; 3 Wheaton. 202, n. a. ; Barb'e 
Marboris, Hist, of La., p. 338. 
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wards united with other laws of earlier and 
later date in the West Gothic Code, pablished 
in the year 700. 

Curiously enough, this code, placed im- 
periously above the Boman system, was in 
many portions compiled from the Breviary of 
Aiaric,* and was therefore largely Roman 
in its materials. It is noticeable, too, that 
when the statutes and the customary law 
were silent^ the Roman law was applied by 
the judges as a matter of conscience. This 
codet was known as the Fortan Judicuan, 
afterwards corrupted into Fuero /uz^o, and 
enjoyed sole authority, in the kingdom of 
Castile at least, until the reign of Alfonso the 
Wise. Meanwhile the terrible political con- 
vulsions attending the expulsion of the 
Moors and the consolidation of the Spanish 
kingdom left its laws as a whole in a dis- 
tracted state* Other codes made their 
appearance, based partly on custom, partly 
on the civil law,— the Fuero Ftejo, the Fvero 
Hidalgo, and the Fuero de Leon. In 1256 
Alfonso the Wise begmi the preparation of a 
uniform system of jurisprudence for his 
dominions. Here again, while indigenous 
customs found a place, the jurisconsults took 
ftom the legislation of Justinian, sometimes 
by translation almost literal, the body g( 
their code. They chose for some reason 
(probably the penalty which still technically 
attended the citation of Roman law), as in 
the Fktero Juzgo, not to acknowledge the 
source of their borrowing, and referred to 
the rules of Roman Law as the precepts of 
the ancient sages {Iob whioB ant%gw>8\ The 
code was published in 1348,t and this great 
work, known as the Siete Partidas, has ever 
since famished the fundamental principles 
of the law of Spain. 2 In the next few cen- 

*See SaTifny, Gesoh. des Rom. Reehti, II-, ch. 
Vin.. § aft ; PalsTftTe, in 81 Edinb. Ber. M, 109 ; Dahn. 
Westgothiflohe Stadien, JW12 etpoMtm, Die Kdnige der 
Gennanen, vol. YI. 

t fi^trikingly different from the other codes of that 
time, says Savigny, in the originality, eloqnenoe and 
philosophic tone it exhibited. 

t A part of it, El Fuero Btal^ bearing to the principal 
work the relation which the Institates of Justinian 
bear to the Digest, bavins appeared in the reign of 
Alfonso. 

S "A code of legal principles," says Chancellor Kent 
(2 Com. 210), " which is at once plain, simple, concise, 
Jost and unoetentations to an eminent degree/' 



tunes several supplementary compilations 
made their appearance. The diffiBrent bodies 
of law in force in Louisiana under the dom- 
inion of Spain were the SieU PdrUdaB^ the 
BecopilaeUm (if Castile (published in 1567, 
and last amended in 1777)^ the HeeopUacUm 
of the Indies (containing laws specially ap- 
plicable to Spain's colonial possessions), 
whatever royal Edicts (CeduloM) had been 
directed to the courts of Louisiana* and, to 
an uncertain extent, the early codes already 
mentioned. 

In 1801, Louisiana was ceded by Spain to 
its former owner, but not until late in 1803 
did France enter upon the territory, and then 
only in order to deliver possession to our 
own nation, purchaser under the treaty of 
1803. This temporary occupation, however, 
was not attended by tiie promuigation of any 
system of law,* and so by the rule already 
mentioned, the Spanish law was in no way 
abated, but remained in Aill vigor. In 1804 
the United States established a territorial 
government for its new region, and in March, 
1805, the district of Orleans (substantially 
corresponding to the present State of Louisi- 
ana) was set apart and a separate govern- 
ment given. 

What, then, under the new ownership, 
was the condition of the law of Louisiana? 
Most perplexing and intolerable. 

The perplexity lay in this. Until repealed, 
expressly or impliedly, by the new power, all 
Spanish law remained in force. The legis- 
lative Acts material to effect a repeal were 
five in number, three Acts of Congress and 
two Acts of the first territorial government. 
The Act of Congress authorizing the president 
to take possession of the province (31 Oct , 
1803) left unchanged its old laws, vesting in 
new officers the power to administer them. 
The Act of 26 March, 1804, organized the 
different branches of government, and pro- 
vided, among other things, for the writ of 
habeas corpus and for trial by jury ; expressly 
declarins, moreover, that all laws in force in 
the territory at the passi^ of the Act and 



* A few ediots concerning the form of goTemmeDt 
were put forth, and by a special proclamation, the 
Black Code, already mentioned, was continued in force. 
It was re-enaoted by the teritorial legUlatare Jane 7, 
1806. 
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vA inoonBlBieDt with it, should continue in 
force until altered by l^slation. The Act of 
2 March, 1806, contained the same clause. 
The legislative council, on 4 May, 1805, 
pissed an Act for the punishment of crimes 
' and misdemeanors, specifying a number of 
offidDces, and directing that they be construed 
and tried according to the common law of 
England. A subsequent statute of 3 July in 
the same year, adding a few crimes to the 
list and prescribing a common-law trial for 
" all other crimes," was repealed in the en- 
suing year. Finally, it should be remem- 
bered that upon the cession, the constitution 
of the United States became the supreme 
law of the territory. 

In all the legislative Acts there was no 
express repeal. AVhatever change occurred 
was effected by implication,— that is, such 
lavs as were inconsistent with the new 
prorisioDS were thereby abrogated. Briefly, 
then, the laws repealed were (1) those incon- 
sistent with the new form of government, — 
snch as the royal prerogative, the mode of 
appointing officers; (2) those inconsistent 
with the institutions of our constitution,— 
snch as laws interfering with the liberty of 
the press, with the right to trial by jury ; (3) 
the offences corresponding to those referred 
to in the territorial Act, and the law of 
evidence and of procedure so far only as 
those offences were concerned; perhaps, 
also,* the laws dealing in any way with 
offences prohibited since the cession. What 
pTt)oeduro was to apply to other offences 
■heady existing or subsequently created was 
not indicated. 

Conftising, indeed, then, was the condition 
of jurispmdenoe in Louisiana. The Fuero 
J^itgot Fiuro Vujo, ISigro Real, RecopUacUms, 
Siete PdrtidoBj Oedvla$, our Federal constitu- 
tion, several legislative Acts representing the 
incorporation of an uncertain element of 
common law, — ^it was not enough that these 
eodes and statutes pressed in on all sides 
and claimed the obedience of the citizen. It 
was not even certain that all of these codes 
<iid in fact have the force of law, or what 
psrt of each, if any, was in force-t Worse 

* LiTingitoD, Intiod., etc., p. 62. 
t At a later date, Liviogiton, hopinc for batter 
wrote: "Fortign laws can no longer be im- 



than this, copies of the older codes were rar& 
Complete collection of all there was none. Of 
some not a single copy existed.t Yet all, 
old or new, rare or plentifal, were still as 
potent rules of conduct— so far as they were 
in force — as the most public and recent pro- 
clamation. Moreover, the institutions of the 
two systems, differing in parentage as well 
as in language, were repugnant and not 
easily reconciled, ^he confusion of tongues, 
too. Impeded the administration of justice. J 
For offences and suits other than those 
enumerated in express legislation it was diffi- 
cult to say how the administration of justice 
should be conducted, — whether Spanish or 
English rules of evidence and procedure 
should be adopted. 

But this was not all. Remaining at the 
beginning of this century, in a republican 
community, were provisions dating back to 
the time of the Gothic conquerers, 

** Enrolled penalties * « * itrict statotes, and 
most biting laws," 

—some barbarous, others merely absurd or 
repugnant to modem notions, but all equally 
out of date and unfit for enforcement For ex- 
ample, if a lawyer died after beginning a suit, 
the heirs, if they tendered another capable 
lawyer, might claim the whole of the stipu- 
lated fee. The penalty of in£amy, entailing 
the most serious disabilities and penalties, 
was imposed without discrimination upon 
the lightest offenders, and even upon an un- 
successful defendant in a civil suit. The rules 
regulating the incompetency of witnesses fiar 
surpassed the English rules of the last cen- 
tury in their power to pervert justice. It was 
a criminal offence to throw into the street, 
by way of insult, a book given one to bind 



ported by the package or described in the act of Intro- 
daoingthem.as goods are in the bill of lading, 'oontents 
unknown. * " 

t Martin's Hist., p. 344. 

§ Coarts of jostiee were famished with interpretem 
Teraed in the French, Spanish and English languages, 
these translated the eridenee and the charge of the 
court, but not the arguments of the counsel. The case 
was often opened in the English language and those 
of the jury not familiar with it were allowed to retire 
to the gallery. The defence beinc in French, a similar 
privilege was then allowed to those jurymen who did 
not understand that language. The jury then retired, 
and, each cvu tending that the argument he had heard 
was conclusive, a verdict was finally reached as best 
they could. Martin, p. 845. 
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or clothes given one to repair.* If an injured 
party afterwards sat with the wrong-doer or 
lived with him, the right to reparation was 
losUf Banishment and confiscation of prop- 
erty were the fate of the advocate who be* 
trayed the secrets of his client or intention- 
ally cited the law falsely.^ It seems beyond 
a doubt that torture was a legal possibility^ 
not to compel the accused tooonfess (for this 
the constitution forbade), but to force out 
testimony as to accomplices, and to extract 
the truth from a prevaricating witness .{ In 
many instances the sentence lay wholly in 
discretion of the judge. In capital cases he 
could at his pleasure choosoi as the mode of 
punishment, decapitation by the sword 
(though not — such was the tenderness of the 
law — by the saw or the reaping-hook), burn- 
ing, hanging, or wild beasts ; and a judge was 
found (according to a trustworthy account), 
who exemplified the terrible potentiality of 
these obsolete yet liring laws, and condemned 
a slave to be burned alive at the stake, the 
sentence being executed in his presence. 

In April, 1805, the first step was taken 
towards reclaiming the land fh>m the tangled 
growth of law that covered it, and Livings 
ston's Code of Prooednre was adopted. Not 
until 1828, however, was the last step taken 
and the process of codification abandoned. 
During those twenty years the uncertainties 
of the law abated only partially. To some 
extent the legal atmosphere was cleared by 
the code of 1808 ; but new penal statutes of 
doubtful bearings were constantly passed, and 
the sum total of gain made was little. As a 
last straw, the Act of 1806, creating the 
Superior Ck)urt provided for three judges, any 
one of whom constituted a quorum, and 
might sit separately! rendering a decision of 
last resort Thus a new opportunity was 
offidred for increasing the discord and confu- 
sion. 

But this period was the Augustan age of 

•Pftrtlda 7, tit. 9, Law «. 

t 76.. Law 22. 

:/(i.,7,7.1. 

§ ld», 7, 80,8. "The jndse is diraoted to seloot for 
this operation of cruelty and horror the youngest, the 
most delioately framed, the most tenderly educated, 
and— is this an earthly or a helliah code that I sm ra* 
▼iewina?— where there ia a father and a son. to rack \ 
the limbi of the ohild in the presence of the parent. " j 
(Liringston. Introd., etc •. p. 70.) ' 



the bar of Louisiana. The breadth of re- 
search which the circumstances forced upon 
them tended to make and did make jurists 
of them alL During those twenty yean, the 
lawyers drew for their authority upon the 
Gothic, Spanish, and French codes, the. 
Roman and the dvil laws, with their attend* 
ant cload of commentatcHrs, and, finally, 
upon the common law of England and its 
developed form in this country. This keen 
exercise was not reserved for the leaders of 
the bar ; it was a matter of daily experienoo 
for all. Upon a random page in the reports 
of cases of that period one may expect with 
equal probability a citation firom Binney or 
Ulpian, from Lopes or Pothier, from Croke 
or VatteL There, first in this country, and 
there only, perhaps it might be added, was 
found at the bar a taste for comparative jar- 
imprudence. The names of the brilliant ones 
of that day are not often heard now, but 
Hall, Derbigny, Duponceau, Brown, Laslet, 
Workman, Mazureau, were eminent names 
in that creative era. 

Perhaps the leading figure, in earliest times, 
was Francois Xavier Martin, judge of the 
Superior Court fcom 1810 to 1813, and of the 
Supreme Court from 1813 till his death in 
1846. Removing from North Carolina at an 
early age, he began life again in this new 
field. Of foreign birth and in his youth ex- 
tremely poor, he was a man of broad tastes 
and high accomplishmentB. His literary 
vigor was remarkable, and besides a transla- 
tion of Pothier on Obligations (the first ever 
published in English) and other legal works, 
he wrote a history of North Carolina, his first 
home, and, later, of Louisiana. His solid 
legal culture brought him into frequent con- 
tact with Kent and Story, and made him no 
unequal companion; and in 1841, Harvard 
University honored him with the degree of 
LL.D. 

Better known today, and a greater than 
Martin, is Edward Livingston. In more than 
one way his history has been the history of 
his State and of the nation, and needs no 
mention here. But his legal genius has 
never been sufficiently appreciated in this 
country.* He may be called the greatest 

• Far otherwise abroMl, where his name, with a few 
others, is especially assoeiated with oar jarlspradenoe. 



THB LBaAL NEWS. 



creathre jurist we have aeen. He is the 
Bentban of American juri8pmdenoe« with- 
out the blemiebes of that gr^at critic. It was 
Bentham'B misfortone too often to overshoot 
his mark, perhaps as much by not being 
. thoroughly grounded in the law he criticised 
as through any other cause. Livingston 
shflied with Bentham his contempt for the 
rabbisb and the useless fictions that dis- 
figured (and in part still disfigure) the 
oommon law of England and the United 
Stfttes ; but he had moderation and clearer 
perceptions, and was not only a master of 
the oommon law, but was thoroughly ac- 
qoainted with the civil law and widely 
read in the contiuental writers. To this 
he added a store of common sense, an 
intimate knowledge of humanity, the spirit 
of high purpose, and, watching and restrain- 
ing idl, an eye for the feasible and the 
practical in legislation. One passage from his 
(ode of Criminal Procedure will perhaps 
aoggestthe comprehensiveness of his mind 
and his acute perception of legislative ends 
and their means. The selection is from the 
part of the code giving a discretion to the 
jodge as to the apportionment of punishment 
when drcnmstances of aggravation exist, — * 

Hmt meDtions (lofe, p. 2f78), unong thofle who hare 
exprNHd their admiration for hia work, Hofo, VilJe* 
puiD, Bentham and Maine (who called htm ^the first 
lc«d feniu of modem times") iTai Handier, Living- 
ftoo's tianilator in France, mentions ( 'Notice N^cro- 
{ogiqoe'*) in a similar list Jalics, Mittermaier, de 
Beaumont, and deTooqneville. 

.*"An.43S. The following are to be considered as 
oreQBftaoees of aggraTation : 

*1; If the person committing the offence, was by 
the duties of his office, or by his condition, obliged to 
ProTtBt the particular oiTenoe committed, or to bring 
ofnadsTS committing it to jnstiee. 

.* * *8L Althoufh holding no office* if his edu- 
fstisn. fortnne. profession, or repntation placed him 
n s iitoation in which his example wonld probably 
mjvcnee the eopdnct of others 

* * * **?. When the condition of the offender 
Mtod a tmst which was broken by the offence or 



wded him easier means of committing the offence. 

***** 10. \l hen the injury was offered to one 
vliQBii mt, ssK, office, conduct, or condition entitled to 
nsMBt from the offender. 

11. When the injury was offered to one whose age, 
^\7 infirmity rendered incapable of resistance. 

U. When the general character of the defendant is 
P*Jud by those passions or vices which nnerally 
{^ to the commimon of the offence of which he has 
*^.«mTicted. 

Art. 484. There are also circumstances whioh 
OQint ro enhance the punishment, although they form 
"^..■nn^ration of the offence ; these are:— 
•tA* Jb* frsqnency of the offence. 

2. The wealth of the offender • • • Where the 
{Q&uniDeat is an altematiTe of fine or imprisonment 

«^ ^ •nd the wealth of the offender is so great as 

hJS^ the payment of the highest fine that can be 
^^SS^ .* natter of little importance, imprisonment 
"idittobeinmoted. • • • ** 



a subject which in existing systems of legis- 
lation has received far too little development 
Leaving the figures of this Attractive 
] eriod,— what was the process of codification 
and how far was it accomplished ? 
. In the early days of American dominion 
there took place a large influx of lawyers 
from other States (Livingston among them), 
and naturally a strong efifort (claiming as its 
justification an equivocal expression in the 
congressional ordinance relating to the ter- 
ritory) was made by them to secure the 
adoption of the common-law rules in which 
they had been bred, at least for the forms of 
procedure to be followed. But the unfair- 
nesa of such a measure, in a community 
accustomed only to law of a Roman origin, 
excited the opposition of the native lawyers, 
and of Livingston, long convinced of the 
superior excellence of the civil law. The 
champions of the common law were defeated 
and Livingston was selected to draw up a 
code of procedure.* His code was adopted 
in 1806, and simple yet adequate, stood 
successfully the test of use until it was re- 
placed by the more ambitious code of 1826.t 
In 1808, Moreau Lislet and James Brown 
(afterwards Minister to France), who had 
been appointed to prepare a civil code, pre- 
sented their results, which were adopted by 
the second territorial legislature. But this 
document did not purport to cover the ^ hole 
body of the laws, and to a limited extent 
only did it abrogate reference to the Spanish 
law. It was modeled on the projet of the 
Code Napoleon (for a complete copy of the 
latter was not at that time accessible), and 
the whole body of French jurisprudence was 
thus introduced into the arguments and 
decisions of the courts of Louisiana. Martin's 
Digest, authorized by the legislature, ap- 
peared in 1816, but it included only statute 
law. In 1820 the codifying spirit acquired 
fresh zeal, and by the Act of Feb. 10, the 
preparation of a criminal code was autho- 
rized-t His preliminary report was ap- 



* £. Livingston : *' Anz Electeurs du premier dis- 
trict, etc," 21 Mai, 1825: Bustis, a J., in 7 La. Ann. 
418. 

t Bentham's Works (Bowring's ed.) zi, 52. 

X An opening sentence in the preamble— "It is of 
primary importance in everj well-regulated State that 
the code of criminal law should be founded on one 
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proved bv the legislatture in 1822 and again 
in 1823, but by an accident the draft was 
de8troye4 in November, 1823, and when, 
after two years of toil, he had rewritten it, 
the legiBlative mind aeems to have altered* 
and the code was not adopted. Futile 
attempts were made, the last in 1S31, to 
secure its adoption (Livingston's absence in 
other fields probably contributed to the 
failure), and the opportunity of possessing 
perhaps the most enhghtened and most 
nearly perfect criminal code ever compiled 
was stubbornly rejected by the people of 
Louisiana. 

In other quarters, however, the work of 
systematization advanced. Moreau Lisiet, 
Livingston, and Derbigny, appointed in 1822 
to prepare a civil code and a code of practice, 
reported in 1825 a code of practice, probably 
founded on the earlier one of Livmgston,t 
but of ampler scope, and a new civil code. Both 
were adopted. The civil code was intended to 
supplant all existing law relating to the sub- 
jects covered by the new document, but a 
doubt arose as to the efiScacy of this repeal,t 
and by the act of 25 March, 1828, all civil 
laws} existing before the promulgation of 
the new code were repealed. Thus were 
finally swept away the laws of Spain.|| It is 
said that the part of the code aealing with 
obligations was entirely from Livingston's 
hands. The codifiers, in their report of 1823, 
declare that ** in the Naxx)leon code we have 
a system approaching nearer than any to 
perfection," and their code evinces their 
admiration for the continental model which 
they took. The form, and, in general, the 
titles and divisions correspond closely to 
those of the French code. The Louisiana 
jurists evidently took the latter as their 
original material, and in their discretion 
pruned from it unsuitable clauses, or added 
to it desirable provisions taken fh)m other 
systems or suggested by their own ex- 
perience. All helpful sources were freely 
sought, and there was no servile adherence 
to any model. It was intended at the same 
time to reduce the law merchant to the form 
of a code, but this part of the general work 

prinoiple, tU. : the prevention of crime,"— is an ex- 
pression of adranoed thoaght noticeable for those 
days as a legislatiTe utterance, and in contrast even 
with the divided sentiment of to-day. when Sir James 
Stephen (doubtless misled by the English system of 
prosecutions and confounding the motive of tne prose- 
cutor with the object of the law) is found to declare 
that one of the two objects of criminal law is the satis- 
faction of the passion of revenge within proper limits. 
(Oen. View of Grim. Law, etc., pp. 68-9J 

* Largely, it is said, through the efforts of Tudge 
Seth Lewis, a perverse defender of the establinhed 
order (or disorder) of things. See " Remarks, etc., 6eth 
Lewis, 1$31 ; Some Strictures, etc" Seth Lewis, 1825 

t Oilpin, Biographical Notice of Livingston. 

: 6 Mart. (k. s. ) 90. 

§ That is, not as distinguished from criminal laws, 
but as embraoing all law of Roman origin : 6 La. Rep. 

11*7 La. Rep. 643. 



was never adopted,* and in oommeroal 
matters the law merchant of the United 
States remained in force, when not in con- 
flict with le^slation or usage in Loaisiana; f 
for it had been held that by the cession the 
law merchant of the United States came into 
forced and it was in existence side by side 
with the old code.i It was also intended to 
present in codified form the rules of evi- 
dence. II Possibly at first the Spanish law of 
evidence had prevailed, but at an early 
date the practice changed,1[ for the harsh- 
ness of the Spanish law and the difficulty of 
conducting jurv trials by other than the 
accostomed rules of evidence made it easy 
to find a justification, on the ground that the 
Spanish law wss inconsistent with the insti- 
tutions of the new government and was 
therefore repealed.** The plan oi a code of 
evidence was not carried out, but many ci 
the leading principles of the subject were 
incidentally meorporated in the civil code. ft 

At this time tlien (1828) the great body of 
private law was in codified form, arranged 
and founded on Roman law principles, modi- 
fied by considerations drawn from various 
sources. The commerclsd law was that in 
force generally throughout the United States, 
and was still to be found in the decisions of 
the judgea The criminal law included only 
statutory ofienoes, but for the definitions of 
the larger number of those offences search 
had to be made in the common-law decisions. 
The law of evidence wa« the common law, 
still uncodified. Practice and procedure 
were governed by the code of 1825. The 
common-law element was and is perhaps 
larger than is usually believed by lawyers of 
other states. The terminology of the English 
law crept in with the language, and is found 
here and there through the law in places 
where it would be least looked for. Perhaps 
in no portion does the spring of the civil law 
flow pure for any long neriod. Yet the civil 
code is thoroughly and essentially Roman, 
and it remains true that tiie Roman system 
of law must form a fundamental part of the 
equipment of a lawyer in Louisiana. 

I^ter changes in the law have not been 
radical, and, it may be added, have not been 
characterized bv the reforming spirit of 
1820-30. SeveriJ digests have appeared, the 
codes have been amended, and general 
revisions of the statute law have been made 
in 1854-5 and in 1870; but that first of all 
legislative duties, the publication of a penal 
ccKle, has never been executed. 



* Martin. J., in 2 Robinson's Rep. 122 ; it was merer 
prepared, according to 19 La. Rep. at 692. 
t 5 U. Rep. at 408. 

I 2 Reb m. 

12 Mart. 304:12/(2. 498. 

II 8 La. Ann. ISI. 

IT 3 La. Rep. at 86 ; 9 La. Rep. 520. 
**6 Mart, at 673 : A Id. at 566. 
ttl9 La. Rep. at 69L 
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BAR EXAMINATIONS. 

A TolnminooB discnssion has taken place 
with referenoe to examinations for study and 
practioe. The petition of the Greneral Goan- 
dl of the Bar to the Legislature, in connec- 
tion with this subject, will be found in the 
present issue. Clause 1 is misleading: ''to 
admit to the liberal professions, without ex- 
amination, holders of diplomas of Bachelors 
of Arts," should evidently read '' to the study 
tf the liberal professions." The Universities 
claim that young men who have received 
the degree of Bachelor of Arts should be al- 
lowed to commence their professional studies 
without examination as to their scholastic 
Aoquirementfl. This is so reasonable a re- 
qaeet that it is strange the Council of the 
Bar should ever have opposed it It may be 
proper that the Council should have the 
power to examine candidates in all cases, 
bot where gentlemen come forward with 
documents which prove that they hold a de- 
gree in Arts from a University, further ex- 
amination should be waived. That was the 
practioe formerly, before the present system 
of examinations was established. Take the 
case of a student who has followed the course 
of a High School for half a dozen years, and 
the oDune of an Arts Faculty for three or 
four more, and received the degree of Bache- 
lor of Arts, and then, before he is allowed to 
open a law-book, he is told that he must sub- 
mit to a schoolboy examination by gentle- 
men who, in some departments of study, 
would readily be plucked in the examinap 
tioDs through which the candidate has al- 
ready passed ! This is a humiliation with- 
out any compensation that we can see. In 
fact, while we are very far from undervalu- 
ing classical training, it is unquestionable 
that the preliminary requirements for law 
^stndentB have been carried too far. They 
m&y have the effect of keeping out some who 
woold bring glory to the profession, but who 
aze tamed away from the door by the con- 



sciousness that their acquirements in some 
particulars are not of the order prescribed 
by the examiners. The late Karl of Beacons- 
field, one of the greatest statesmen of the 
century, was never at a public school or col- 
lie, and no doubt he would have been igno- 
miniously rejected if he had ventured t» pre- 
sent himself for admission to study law in 
Montreal or Quebec. The same fate, we fear, 
would befall the learned members of the 
General Council of the Bar, for a school boy 
would be covered with disgrace if his compo- 
sition revealed the faults of grammar which 
appear in the petition framed by that august 
body. However, without discussing at pre- 
sent the extension of the privilege to all 
youths of fairly good education, in the name 
of common sense let us not make ourselVes 
ridiculous by setting up rules which do not 
exist in any part of the civilissed world. 

When we come to the consideration of the 
examinations for admission to practice, how- 
ever, we are disposed to go even further 
than the General Council. At present, a bribe 
is offered to students to induce them ta at- 
tend courses of lectures on the various 
branches of law. A year is taken off the 
term of study, if they have followed a pre- 
scribed course. Students are usually eager 
and impatient to obtain admission to the 
profession, and the inducement offered to 
shorten the time is potential. We are inclined 
to think that it would be better to do away 
with the bribe. The term of four years is 
all too short to enable the student to be 
thoroughly equipped for the part he has to 
play, and it would be an advantage to the 
great majority to make four years the mfali- 
mum, and to exact attendance at lectures 
from all. At present the position of the 
General (Jouncil is hardly reasonable. They 
exact the degree as the condition of shorten- 
ing the term, and at the same time they wish 
to control the Universities as to the number 
of lectures which shall be delivered. This 
would be all right if the degree opened the 
door to the profession, and rendered an ex- 
amination unnecessary. But the Council 
have supreme control over the examination 
for admission to practice. While this is the 
case,— and no one pretends to Emit their 
right in this respect,— it is no part of theit 
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policy or of their duty to interfere with the 
UniveiBity ooursee. All they have to do is 
to thoroughly test the men who oome for- 
ward to the examinations. If the lecture 
courses be inadequate, if the lectures be 
worthless, if the students have neglected 
their opportunities, the examination is the 
test which will reveal their weakness. The 
degree does not help them. It only makes 
their rejection the more ignominious. Here 
the professional examining body have every- 
thing their own way. They may make the 
examination as stringent as they please, and 
by rejecting those whose proficiency is doubt- 
ful, they have it in their power to enforce a 
longer period of study. Why, then, shoukl 
the General Ck)uncil set up their views as to 
courses of lectures in antagonism to the gov- 
erning bodies of the Universities ? 



BUPERIOB CX)UBT. 

Shbrbbookb, May, 1888. 
Coram Bsooks, J. 

AoNK L. Worth v. Emma M. Wohth. \ 
Tfttt, InterpretaHon of-^SubstUuUon. 
Held : — Where the testator has given the estate 
in usufruct to the surviving consort, and the 
estate on the extinction of the usufruct is 
bequeathed to the daughters infvUl and abso- 
lute property, for their alimentary pension 
and maintenance, and at her or their death 
to be for their own and respective heirs, estoc 
et ligne, that a substitution was not created, 
but the daughters were owners each for one- 
half 

Ps& Curiam. — Action en partake by plain- 
tiflf, one of two sisters, who alleges that her 
father and mother each made their last will 
and testament, by which they bequeathed 
their property in usufruct to the survivor and 
in property to plaintiff and defendant, and 
asking for partage, and that they be declared 
each the proprietor of half the estate. 

To thiis defendant replies, acquiescing in 
the partage, but taking exception to that part 
of plaintiff's declaration, which asks that 
they» plaintiff and defendant, should be de- 
daied the absolute proprietors of the estate, 
alleging that by the wills of their late father 
and mother, which are identical in terms, a 



substitution was created in &vor of the 
children of plaintiff and defendant. 

The wills are in these terms and are iden- 
tical,— after the expiration of the usufruct, 
what is left after the decease of the survivor 
and the extinction of the usufruct : — " I give, 
" grant and bequeath the same in JuU and 
" absolute property to my two beloved dangh- 
" ters Agnes L. Worth (plaintiff) and Emma 
" M. Worth (defendant), her and their heirs 
" forever, being a propre to them and not 
*' subject to the control of her or their respec- 
" tive husbands present and future, entirely 
" excluded of the community of property 
*' previously existing between them and 
** their respective husbands, and on no ac- 
" count whatever liable to be seized and 
" sold for the debts of their respective bus- 
" bands, present and future, the same being 
** for their alimentary pension and main- 
" tenance, and at her or their respective 
'' death, to be for their own and respective 
*' heirs, estoc et Hgne- I hereby constitute my 
** said beloved wife (or husband, as the case 
might be), my sole and universal legatee in 
"usufruct as aforesaid, and my said two 
" daughters and their heirs, my universal 
" legatees in full property forever, by virtue 
" of these presents." 

The sole question is, did this create a sub- 
stitution in favor of the children ? 

By Arts. 928 and 976, C.C., no words are 
necessary. Prohibition to alienate by will 
implies a substitution. In granting ex parte^ 
defendant's petition for a curator, I held that 
it was better to grant than refuse, without 
deciding if really a substitution was created. 
Let us look at the words. At first sight 
the words, '*ihe same being for their alimentary 
pension and maintenance " might seem to 
imply more than they really do. I think on 
a careful consideration of them and their 
context, that they simply imply that this 
property shall be in«aiwMa6ie. Who 'is the 
proprietor ? Because if there is no substitu- 
tion, there must be a proprietor. The will 
says : " I give to my two daughters in full 
and absolute property, her and their heirs for- 
ever." It is true that our law encourages 
substitution, while the modem law of France 
does not ; but such substitution must be 
created by the will and by the intention of 
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the testator or teetatrix as expressed in the 
wHL There is a uiufruct created by these 
wills respectively, in favor of the surviving 
husband or wife. Here the property is given 
io the plaintiff Bndd^endant and their heirs 
forever, being propre and imaitistable, not 
b'able for their husbands' debts, and to go to 
them and their heirs. 

Does this create a substitution ? A great 
deal of ailment and reasoning might be 
spent upon this question, and I think Mr. 
Justice Johnson says rightly, Chester v. Oalt, 
26 LCJ., p. 140, that " it is impossible, as 
''far as I am aware, for any discussion, 
" however extensive and profound, or for any 
''terms, however careful, to define per ma- 
" nenily, and to the exclusion of plausible 
" criticism, what disposition of property is 
" or is not to be called a substitution^ Every 
" one acquainted with the subject knows this 
" much ; and every one who has written upon 
" it shows, perhaps unconsciously, by the 
*' immense effort at precision and finality, 
"that such is the case" See Pothier on 
Substitutions, ss. 40-42 ; remarks of Chief 
Justice Lafontaine, in PlaU ds Chairpentier, 8 
LGR.,p.492. 

The authorities cited in Phillips v. Bain, 
M.LR., 2 &a 300, go fully into this matter, 
and while it is admitted that under our law, 
in matters of doubt, substitution is favorably 
looked upon, still I cannot help thinking 
that the words, " in full property/' taken in 
connection with the rest of the clauses of the 
wills of the late father and mother of the 
parties, do not imply an intention to create 
a substitntion, and that the Court, in follow- 
ing the doctrine laid down by Pothier and 
by Chief Justice Lafontaine, is declaring 
what is the law applicable to this case. It 
wai stated that the parties had an Interest 
against this, that if there is a substitution, 
the children would inherit par tites, and not 
par souches. The legacies are to the daught- 
ers and their heirs, i.e,, equally to each 
daughter, and the fact exists that each 
daughter has a chiki or children. They are 
each entitled to half the property, and I 
think plaintiff's action must be maintained 
in its entirety with costs. 

if. F, HackeU, for plaintiff. 

BaU, WkiU A OaUy for defendant 



OOUB DE MAGI8TBAT. 

MoMTBiAL, 21 f^vrier 1889^ 

Cbram Champaonb, J* 

Flanagan v. Doyia 

ComparuHon persunneUe — Plaidayer sans conF- 
dution — Frais. 

JuGi: — Quje lorsqu^xm difendewr comparaUper^ 
sonnellement et plaide par krit en faisant 
une dinigation ginirdU, sans eondunon, ce 
plaidoytr est suffisant comme difense, mais 
le difendewr n*a droit d aveunsfraiS' 

L'action 6tait sur compte pour $4.25. Le 
d^fendeur comparut par 4crit et produisit un 
plaidoyer dans lequel il all^guait qu'il ne de- 
vait absolument rien an demandeur, et que 
dans tons les cas, le demandeur avait entre 
ses mains des effets appartenant au d^en- 
deur d'une valeur plus grande que celle r6- 
clam^ par Taction, mais le d^fiandeur ne fit 
aucnne conclusion. 

Le demandeur fit une motion prenant avan- 
tage du fait que le dit plaidoyer n'avait au- 
cune conclusion et demandant ft ce qu'il fClt 
rejet^ du dossier avec d^pens. 

La Cour consid^rant que le plaidoyer en 
question contenait une d^n^gation suffisante 
des faits all^u^ dans la d^laration, et vu 
que le d^endeur n'^tait pas tenu de plaider 
par 6crit et pouvait se printer en Cour le 
jour de Taudition de la cause, nier verbale- 
ment et mettre le demandeur ft sa preuve, 
renvoya la motion du demandeur, mais sans 
frais, le d^fendeur n'ayant droit ft aucuns 
frais. 

Motion renvoyte sans frais. 

Tucker Ss Cullen, avocats du demandeur. 

(J. J. B.) 



COURT OF QUEEN'S BENCH-- MONT- 
REAL* 

Sale —Simulation^ Evidence --Purdtaser in 
good faith. 

The appellant (plaintiff) sought to recover 
machinery transferred to one Jos. KiefiSsr by 
deed of sale before notary, on the ground 
that the deed was simulated, and that the 

* To appear id Montreal Law Reports, 4 Q.B. 
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sppella&t WM the zeal owner of the machi- 
nery, Joseph Kieffer being merely his pr^te- 
fiMk One White intervened and alleged a 
porchaae of the machinery by him from 
Kieffer. 

Hmld (affirming the judgment of Torrancb, 
J., M. L. B.. 1 &C. 284):— That the sale to 
Kieflbr conld not be set aside by any evid- 
ence less strong than the deed of sale, and 
that even the admission by Kieffer that the 
sale was simulated (if such admission exist- 
ed, which was not the case) could not affect 
the rights of the purchaser in good faith from 
Kieffer.— WhiUhead & Ku^er, & y9hiU, Dorion, 
Oh. J., Monk, Ramsay, (>obs, Baby, JJ., 
Jnne 80, 1880. 



CwiUm^i of Qmri — Judgment where perton 
hoidvng moveable property in contempt of 
order of Court, is adjudged the lawful 
owner. 
While an action of revendication of some 
machinery was going on, the plaintiff ob- 
tained an order of a judge, giving him pro- 
visional possession of the machinery. Never- 
theless by collusion between the defendants, 
the property was put into the possession of 
White, intervenant. The plaintiff having 
taken a rule for contempt, the defendants 
and intervenant were ordered to give over 
the property within three days, which order 
waa disobeyed. 

H&d: — (Reforming the judgment of the 
Superior Cbnrt, M. L. B., 1 S. C 288), that 
White was guilty of contempt, and should be 
fined $100; but that it was no longer ex- 
pedient to order him to give up the machi- 
nery, because in another action, in which 
judgment was rendered at the same moment 
as that on the rule, White was declared to 
be the lawAil proprietor of the machinery. — 
il^er et al- 6b Whitehead, Dorion, Ch. J., 
Monk, Ramsay, Cross, Baby, J J., (Ramsay, 
J., di9B\ June 80, 1886. 



Sale by $ample-— Latent defect-^Complaint by 
pwehamr^ CC. ArL 1630 — Reasonable 
diHgen^ 

Wine was sold by sample, and accepted 
by the buyer without comparison, and paid 
for, and part of it resold by him. 



Hbld :— That the buyer was not entitled 
to tender back the wine, after the lapse of 
more than a year, on the ground that it was 
of inferior quality.— (7ue«< <fr Douglas, Dorion, 
Ch. J., Monk, Ramsay, Cross, Baby, JJ., May 
27, 1886. 

Art 1867, C. C-^Loan to Partner— Promissory 
note represenHng loan^ Action against firm 
— Evidence— Entries in books. 

In an action against a firm compoeed of 
Cad well and Henry J. Shaw, for the amount 
of loans alleged by the plaintiff to have been 
made by him to the firm, but which were 
represented by notes signed by Henry J. 
Shaw alone : 

Hsld:— 1. That the presumption arising 
from entries in the books of the firm, purport- 
ing to show that the loans were made to the 
firm, wsa completely rebutted by evidence 
that these entries were made by the plaintifi's 
son, then cashier of the firm, and were sub- 
sequently rectified by the firm ; and further, 
by the letters of the plaintiff himaelf to 
Henry J. Shaw, which contained an acknow- 
ledgment that the loans were made to 
Henry J. Shaw individually. 

2. A partnership will not be held liable 
under Art 1867, C C, for the amount of a 
loan made to one of the partners, although 
the money was applied by such partner to 
the use of the partnership, if it appear that 
the lender, though he was aware of the ex- 
istence of the partnership, gave credit to the 
borrower personally, accepted his promissory 
notes for the debt, and looked to him as his 
debtor.— ChdiivU etaLdt Shaw, Tessier, Croast 
Church, Doherty, JJ., Nov. 24, 1888. 



General agent—Person held out to the public as 

—Authority to draw bill— Evidence —Loss 

of bill filed as exhibit— Security. 

The appellants, W. F. L. and J. L. L., who 

were carrying on an ordinary busineas in 

Montreal under the firm of W. F. L. & Co., 

also appointed one J. H. Wilkins as their 

agent and manager to carry on a busineas on 

their account under the name of J. H. Wilkins 

& Co. It was proved that Wilkins was in 

the habit of endorsing bills receivable with 

the name of the firm, and that be sometimes 



THE LBOAL NBWS. 



drew bills on oostomers. The i^pondent 
discounted one of theae bills in good faith, 
in the same manner as he had discounted 
similar bills previously. 

Hbld:— 1. That the fact of Wilkins' name 
being given to the business, and its being 
coodncted by him, whether he was a partner 
or not, was sufficient to hold him out to the 
world as a general agent; and appellants 
were liable to the respondent for the amount 
of the draft so discounted, whatever might 
be tbe nse to which Wilkins, without res- 
pondent's knowledge, applied the proceeds. 
(See also Leuit ds Osbom, M. L. R., 2 Q. B. 
353.) 

2. Where the bill of exchange on which 
the action was based, filed by the plaintiff as 
ao exhibit, disappeared from the prothon- 
Clary's office, the plaintiff was entitled to 
judgment for the amount^ notwithstanding 
the loss of the instrument, on giving security 
to the parties liable, as provided by C. C. 
2316.— letci^ etaLdc Walters, Dorion, Ch. J., 
Cross, Church, Boss^, JJ., Dec. 21, 1888. 

Lemr and lutee—ArU, 887-899, a C P-- 
Jvriadiction of Superior Omrt—Declina' 
tory exertion, 

MasB^ & Co. sub-let to respondent certain 
premises held by them under a lease ; and 
they also leased sundry moveables therein, for 
a certain sum payable in monthly instalments, 
the respondent also becoming liable for the 
rent payable to the proprietor of the premises 
Qoder the lease to Mass6 & Ca In case of 
default to pay the instalments the right to 
resiliate the lease was stipulated. Mass6 & 
Co. transferred their rights to the appellant, 
who brought an action to resiliate the lease 
on the ground of default to meet the instal- 
nwnts. The proceedings were under the 
special procedure provided by C. C. P., 887 

Held :— (Beversing the judgment of the 
Soperior Court, M. L. R., 3 S. C. 197), that 
the appellant having the right to resiliate 
for default^ the action was improperly dis- 
Q»W8ed on a declinatory exception. 

^er BossA, J. : That, in any case, the 
Superior Court having jurisdiction, the ob- 
JWtion to the summary procedure was matter 
to be pleaded by exception to the form, and 



not by declinatory exception.— Xttft^ftian & 
Rielle, Dorion, Ch, J., Tessier, Cross, Church, 
Boss^ J J., (Tessier, J., diss.), Dec 21, 1888. 



Evocation^ Art 1058, C. C. R^ Rights in 
fuHire^Penally of no much per day for not 
maintaining gates at railuny crossings. 
Hbu): — Where a railway company was 
sued for ninety dollars, being the amount of 
penalties for nine days, under a by lnw of a 
town enacting a penalty often dollars per 
day in the event of the Company's making 
default to erect gates at the intersection of 
the railway with certain streets, that rights 
in future within the meaning of Art 1058, G. 
C. P., were affected, and the defendant might 
evoke the action to the Superior Court— OiV. 
du Grand Tronc & Corporation de la VUle de 
St. Jean, Dorion, Ch. J., Tessier, Cross, Boss^, 
Doherty, JJ. (Boss^, J., diss.), Dec. 21, 1888. 



APPEAL REGISTER-MONTREAL. 
Tuesday, Febrvary 26, 1889. 

Vincdeiti dc Menzzi. — Motion for appeal 
from interlocutory judgment rejected with 
costs ; Bo6s6, J., dissenting as to costs. 

Cherrier cO Ten}ionkou\ — Judgment re- 
versed. 

Jacobs & Ransom. — Judgment confirmed. 

NtyrtJi. Shwre R W. Co. <fc McWHHe.—Con' 
firmed. 

Dorion & />arion— Confirmed. 

Joseph ds Ascher, — Confirmed. Motion 
by appellant for leave to appeal to Privy 
Council. Rule nut for next term. 

Bdl Telephone Co. dc Skinner. — Two ap- 
peals. Judgment modified ; appellants to 
pay costs m both courts. 

MUette dc Gibson. — Reversed. 

Steams dc Ross. — Reversed ; each party 
to pay his own costs in the court below, but 
with costs to appellant in this court. 

Evans ds Lemieux — Confirmed. 

Lyons dc ZiOfJ^.— Confirmed, Church, J., 
dissenting. 

Baldwin dc Corporation o^ Bamston. — Con- 
firmed. 

Eraser dc McTavish.'-'iloiion for leave to 
appeal from interlocutory judgment Con* 
tinued to 15th March, to which day the 
Court adjourned. 
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THE BAR OF QUEBEC 

The following petition has been presented 
to the Legislature by the General Council of 
the Bar of the Province of Quebec i— 
To the LegitkUiive AuemUy of the Province oj[ 
Quebec: 

The humble petition of the General Coun- 
cil of the Bar of the Province of Quebec re- 
spectfully represents : 

That at a meeting of the General Council 
of the Bar of the Province of Quebec, held at 
Quebec* at the Court House, on the 30th 
January last, at which all the members of 
the said council were present, namely : Rouer 
Roy, Esq., Q.C., BAtonniei^G^n^ral, and Hon. 
Rodolphe Laflamme, both of Montreal ; Hon. 
Fran9ois Langelier and George Lampoon, Esq. 
of the city of Quebec ; Hon. A. Turcotte and 
J. L. Hould, Esq., Q. C, of Three Rivers ; 
William T. White, Esq., Q.C., and L. E. Pan- 
neton, Esq., Q. C, of Sherbrooke; Eug. Cre- 
peau, Esq., Q.C., of Arthabaska ; J. P. Noyes, 
Esq., of Bedford, and Q. Pagnuelo, Esq.. Q.C, 
Secretary-General and member of the said 
council ; 

It wss unanimously resolved to represent, 
by petition, to Your Honorable House that 
the General Council is opposed : 

1. To Bill No. 47 to admit to the liberal 
professions, without examination, holders 
of diplomas of Bachelor of Arts ; 

2. To the Bill which tends to remove from 
the Bar the right of determining what 
courses of law lectures have to be followed 
by students, in order to give Bachelors-at- 
Law the privilege of being exempted from 
one year's study ; 

3. To the Bill for erecting the Bar of the 
District of Ottawa into a section ; 

4. To the private bills, now before the Le- 
gislature, for admitting the petitioners to the 
profession, without passing the preliminary 
examination for admission to study. 

The following, amongst others, are the rea- 
sons which have led the General Council to 
oppose these various measures ; 

I. As regards Bill No. 47, the experience of 
Bar examinations has shown that the Uni- 
versity degrees granted in this Province are 
not always a proof of the qualification of the 



graduates, especially if one may judge by the 
degrees granted for legal studies. In the 
second place, McGill University, as was 
proved before a committee of the Honae in 
1886, gives the degree of Bachelor of Arts to 
all students who complete the oourae in the 
Faculty of Arts, while the degree of Bachelor 
of Arts is granted only to a very small num- 
ber of students in the colleges affiliated to 
Laval University, and there are classical col- 
leges in this Province which have not the 
right of granting University degrees. In 
order to do justice to all the classical colleges 
equally, it would be necessary to admit, 
without examination, all students who have 
followed a complete course of study in the 
classical colleges of the Province. It has been 
found, by the experience acquired at Bar ex- 
aminations, that the classical studies in a 
great many colleges are not of a sufficiently 
high degree to allow of their certificates being 
accepted without further examination ; that 
several sciences, which are considered impor- 
tant, are greatly neglected in most of the col- 
leges; that the programme and method of 
examination adopted by the Bar have had 
the efiect of compelling the classical collies 
to be more careful with their course of studies 
and of compelling the students to follow it 
more attentively and assiduously. 

We think we are in a position to state that 
these examinations have already had the 
efifect of raising the level of the classical 
studies, and are of opinion that to adopt the 
measure proposed by Bill Na 47 would be a 
retrograde movement 

IL Under the law of 1866, graduates in 
law of Universities were granted the privi- 
lege of being exempted from one year of 
study. This privilege is based on the pre- 
sumption that the graduates have, bonajide, 
followed the course of law lectures for three 
years. Now, it is well known that degrees in 
law, until very lately, were granted to stu- 
dents who had followed the lectures pro 
f(yrmd only, and that Faculties of Law also 
gave lectures pro formd only. The same Act 
of 1866 gave the Lieutenant-Govemor-in- 
Council, the privilege of prescribing the 
course of law lectures which the Universities 
were to be obliged to give, in order that their 
diplomas should confer the above privilege. 
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The B«r has repeatedly asked the Goveror 
rnent to prescribe such conrse, but without 
saooess. In 1885, the law officers of the 
Crown finally informed the Bar that this 
matter did not fall under tiie jurisdiction of 
the Government, and that it belonged to the 
Bar. The law was therefore changed in 1886, 
transferring to the General Council of the 
Bar the powers which, for twenty years, had 
belonged to the Crown and which, for twenty 
years, had remained a dead letter. 

The General Council of the Bar, after 
having examined the course of law of each 
of the Faculties of Law and having consulted 
the said Faculties, passed a by-law to deter- 
mine the number of lectures, to be followed 
by the students during three years, on each 
branch taught in the Universities. This by- 
law has only been in force since the first of 
Jannary, 1887, and it is already admitted by 
all that it has had the most beneficial results, 
by obliging the students to follow the leo- 
tnres more regularly, and the Univeri-ities 
to give their lectures in a more efficient 
manner. The bill now before the house, to 
take this power from the General Council, 
would have a disastrous effect on the teach- 
ing of the Law and on higher education in {gen- 
eral Tbereforei your petitioners pray you, 
in the name of the public good and of the 
legal profession, not to take this right from 
the Goieral CoundL 

m. Aocoidiog to the Bar /let of 1886, 
there exist six sections in the Province, each 
of which has its representatives in the Gen- 
eral Council and on the Provinciid Board of 
Fixaminers; it is also provided that the 
General Council may establish new sections, 
in the districts where there are at least 
thirty mident advocates. The establish- 
ment of a section gives the district a right to 
be represented in the General Council and on 
the Board of Examiners. Each of the exist- 
ing sections has three representatives on the 
Board of Examinere and one or two repre- 
sentatives to the General Council. The Ottawa 
Bar, has not, according to the roll, the neces- 
saiy number of members to be erected into a 
new section; moreover, it has never peti- 
tioned the General Council for that purpose. 
The CoancU protests against the intervention 
of the Legislature, with respect to the creation 



of new sections beyond the provisions of the 
general Act If the Ottawa Bar desires to 
establish a library for its own use, the exist, 
ing law gives its members all the facilities 
for so doing, by forming themselves into a 
library association. It is not desirable for 
the general good that there should be too 
great a number of sections, and your peti- 
tioners respectfully submit that this excep- 
tional law would create a dangerous prece- 
dent, resulting in subverting the organization 
of the Bar without any apparent benefit 

IV. As regards the private bills now before 
the Legislature for the admission of the peti- 
tioners to the practice of Law, without pas- 
sing the examinations required for admissi/Dn 
to study, the undersigned represent that the 
General Council has alone the control over 
examinations for admission to study and 
practice) and that the petitioners for such 
private bills should have applied to the Gen- 
eral Council and set- forth the reasons which 
they might have for not submitting to the 
common law. Formerly every section had 
the right to admit to the study and practice 
of law. This system was altered and the con- 
trol of the examinations given to the General 
Council and to a single Board of Examiners 
for the Province, with the object : 

Ist Of establishing a uniform standard 
throughout the Provioce and, consequently, 
one that would be fairer for all; 2nd. Of 
raising the level of classical and legal studies 
in the interest of the public and of the pro- 
fession; 3rd. Of removing the examinera 
from local peraonal influences and the impor- 
tunities of the relatives and friends of the 
candidates. 

The present system gives general satisfac- 
tion and has already produced very good re- 
sults. 

The undersigned hope that your Honorable 
House will protect the profession against all 
attempts to infringe its constitution, rights 
and privileges, and that it will not listen to 
the recommendations which may be made 
by the councilsof sections, which are always 
more or less subject to local and personal in- 
fluences, and who are not charged with the 
examinations. Whenever favorable cases 
may occur in which an exception may be 
made to the general rule, the General Coun- 
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dl is the only one which, by law, can grant 
each privilege and be in a position to judge 
of the merits of such applications. 

Your petitioners therefore pray Your Hon- 
orable House not to take into consideration 
any applications for private bills which may 
be made, without the approval of the General 
Council ; and, in any case, not to grant the 
favour of passing private bills, without eub- 
jecting the petitioners to the obligation of 
passing the preliminary examination for the 
study of law, as well as the final examina- 
tion for practice. 

They also pray you not to grant any de- 
mands to alter or amend the Bar Act, with- 
out consulting the General Council, the natu- 
ral protector of its interests. 

And your petitioners will ever pray. 

(Signed by) Rouer Roy, BAtonnier General, 
and & Pagnuelo, Secretary-Treasurer of the 
General Council. 

INSOLVENT NOTICES, ETC, 

Qiubec Official Oaxette, Feb, 16. 

Judicial Abandonmentt, 

M. J. Abeni, trader, New Port, Jan. 15. 

Pbil^as Beaaregard, grooer, St. Hyaointbe, doing 
business as Beauregard ± Lapierre, Feb. IS. 

Ferdinand B6gin, ouirier. L^yis, Feb. 12. 

Micbel Chenard, trader, Fraserrille, Feb 2. 

F. X. Dugal, trader, Little River, Dec. 29. 

Simon McNally, trader, township of Calumet Island, 
Feb. 11. 

Marie Hermine Roy, doing business as Guimond & 
Cie., parish of St. Raymond, Feb. 12. 

a N. Savage, trader, LitUe Pabos, Jan. 17. 
Curators AppoirUed, 

Re J. Bte. Blanohard, Montreal and Ottawa.— J. N 
Fulton, Montreal, curator, Feb- 13. 

Re Wm. Dieterle, merchant, Montreal.— S. C. Fatt, 
Montreal, curator, Feb. IS. 

Re P. C- Gagnon, Quebec— Kent & Turootte, 
Montreal, joint curator, Feb. 12- 

ReEnghrx9 L^tourneau.^A. A. Daigle, St. Guill- 
aume, eurator, Feb. 4. 

Dtvidend*, 

Re Emery BIssonnette. St. Hyaointbe.— First and 
final dividend, payable March 3, G. Desmarteau, 
Montreal, curator. 

Re H. Cousineau, Isle Btzard.— Dividend, payable 
March 12, Kent A Tureotte, Montreal, joint curator- 

Re F. A. Hoi^e & Co.-Dividend, H. A. Odell, Sber- 
brooke, curator. 

Re M. H. Lonmger, Sherbrooke, first and final divi- 
dend, payable Feb. 26, J. MoD. Hains. Montreal, 
curator. 



Re Clara L. Mormey.— First and final dividend, 
payable Marah 6, 0. MiUier and J. J. Griffith, Sher- 
brooke, joint curator. 

Re L. M. Perrault, Montreal. —Dividend, payable 
March 12, Kent & Turootte, Montreal, joint curator. 

Separalion at to Property, 

Marie Louise Bmnelle vs. Naroisse Desrosiers, 
oarriage-maker, St- Marcel, Feb. 1. 

Marie Fontaine vs. Noel Bonin, hotel-keeper, Mont- 
real, Feb- 1. 

Lucie Rousseau vs. David D6ry, trader. Trots Pis- 
toles, Feb- 4. 

H. J. Taylor vs. Robert Pinkertoo, Montreal, Jan. 5. 



GENERAL NOTES. 



What is a Sionaturb.— The high sherilT of Hert- 
fordshire, if rightly reported, seems to have taken a 
somewhat exacting view of the requiieliMnt of the 
signature of the elector nominating a oandidate at a 
county council election. The nominator, Andrew Sym- 
ington, signed his name * Symington, Andrew.' He did 
so probably out of a precise desire to follow the entry 
of his name in the county register, so that there might 
be no mistake in his being identified as a voter. He 
had signed his name on another nomination paper in 
the ordinary straightforward way, but there is no rea- 
son in law why a man should sign his name in any par^ 
tieular sequence. The correspondent of a oontempo- 
raryi who signs himself * Railton,' if he were put on a 
list of voters, would have to condescend further to 
identify himself, but it is as lawful for him to sign hie 
name in this way as it is for a peer or a clerk of the 
peace. The Act simply requires the nama to be sub- 
scribed and signed. The ordinary signature is not re- 
quired, and signatures are apt to vary from time to 
time. The reverse of the usual order of names on a 
cheque might put a banker on inquiry, but would not 
justify him in refusing to eash it.— Zow Jtmrwd, 

LoBD WiSTBURv.-'The London correspondent of the 
Manchegter Ovardian recently sent the following amus- 
ing paragraph b. propoe of Lord Westbury : "It is 
asked to-day, * Was Lord Westbury a wit?' " The an- 
swer of those who knew him best is genenliy in the 
negative. Wit is partly tested by surprise, bnt the say- 
ings of Lord Westbury were astonishing chiefly in 
their egotism and depreciatory reference to others. I 
have heard of two which I believe are not included in 
Mr. Nasii's " Life of Lord Westbury." Asked why he 
had refused a place on the judicial bench. Sir Richard 
Bethell is said to have replied, ** Do you suppose that 
I, who can make £20,000 a year by talking sense at the 
bar, would take £5,000 a year to sit up there and hear 
my learned friends talk nonsense ?" And at another 
time, when he and Sir Henry Keating were law offioen 
of the Crown, Sir Richard Bethell was told that a soli- 
citor was running about the corridors of the House of 
Commons in order to obtain Sir Henry's signature, 
jointly with his own, to an '* opinion," upon which Sir 
Richard said, *' Good heavens I he has my signature. 
What more can the man want?" 
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There appearing to be no prospect of the 
ratification of the Extradition Treaty, Mr. 
Weldon has introduced a bill in the Com- 
moDS, which would authorize the Minister of 
Justice to issue his warrant for the surrender 
of liigitive offenders charged with any crime 
mentioned in the schedule annexed to the 
bilL This schedule is extremely compre- 
hensive, including larceny, embezzlement, 
peijory, etc. The Imperial Parliament, pro- 
bably, should make the first move in a mat- 
ter like this, but there seems to be no urgent 
reason why one country should refuse to give 
up fugitive embezzlers and thieves merely 
because its neighbour will not reciprocate. 
A commission appointed ten years ago in 
Enghuid, and which included the late Lord 
Cockbttm,Lord Blackburn, the present Mas- 
ter of the Rolls, and Mr. Justice Stephen, 
reported as follows: — ^'We would suggest 
that extradition treaties with other states, 
which appear to be practically of use only 
for the purpose of ensuring reciprocity, should 
no longer be held to be indispensable, and 
that, while the power in the Grown of enters 
ing iuto extradition treaties with other na- 
tions, as now existing by statute, should be 
still retained, statutory power should be 
given to the proper authorities to deliver up 
fugitive criminals whose surrender is asked 
for, irrespectively of the existence of any 
treaty between this country and the state 
agunst whose law the offence has been com- 
mitted. It is as much to our advantage that 
Buch criminals should be punished, and that 
we should get rid of them, as it is to that of 
the foreign state that they should be brought 
within the reach of its law.'' 



In fulfilment of the promise made in the 
speech from the Throne, the Minister of Jus- 
tice has introduced a bill, containing 99 sec- 
tiims, reUting to bills of exchange, cheques, 
tod promissory notes. The bill is princi- 
P>Uy the codification of the existing law 



relating to bilhi, cheques and promissory 
notes. The changes which are made in the 
law on these subjects are in the direction of 
making it uniform with the English statute 
law. The changes thus made will render 
our law similar to the English law, except in 
two or three unimportant particulars, the prin* 
cipal of which is the preservation of the pre- 
sent system of payment when the last day of 
grace falls on a Sunday or statutory holiday. 
Our existing provision is that in such a case, 
the bill or note shall be payable on the fol- 
lowing day, while under the English statute 
it is payable the preceding day. In that res- 
pect, the bill proposes to continue the present 
system. 

Hon. Mr. Abbott has introduced a short 
bill of three sections relating to bills of lading. 
The preamble sets out that " whereas by the 
custom of merchants, a bill of lading of goods 
being transferable by endorsement the pro- 
perty in the goods may thereby pass to the 
endorsee, but nevertheless all rights in res- 
pect of the contract contained in the bill of 
lading continue in the original shipper or 
owner, and it is expedient that such rights 
should pass with the property : And whereas 
it frequently happens that the goods in res- 
pect of which bills of lading purport to be 
signed have not been laden on board, and it 
is proper that such bills of lading in the hands 
of a bmafide holder for value should not be 
questioned by the master or other person 
signing the same, on the ground of the 
goods not having been laden as aforesaid.'* 
By the first section, "every consignee of 
goods named in a bill of lading, and every 
endorsee of a bill of lading to whom the pro- 
perty in the goods therein mentioned passes 
upon or by reason of such consignment or 
endorsement, nhall have and be vested with 
all such rights of action and be subject to 
all such liabilities in respect of such goods 
as if the contract contained in the bill of 
lading had been made with himsell" By 
sect 2 certain rights are saved : — " Nothing 
in this Act contained shall prejudice or affect 
any right of stoppage in transitu^ or any 
right of an unpaid vendor under the Civil 
Code of Lower Canada, or any right to claim 
freight against the original shipper or owner. 
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or aay liability of fhe oonBignee or endorBoe 
by veawn or in conaeqaenoe of his bong 
such ooDsignee or endorsee, or of his i»> 
ceipt of the goods by reason or in conse- 
qn^oe of such consignment or endorse* 
ment" The last section makes the bill of 
lading evidence of shipment : — '* Every bill 
of lading in the hands of a consignee or en« 
dorsee for valuable consideration represent- 
ing goods to have been shipped on board a 
vessel or train, shall be conclusive evidence 
of such shipment as against the master or 
other person signing the same, notwithstand- 
ing that such goods or some part thereof 
may not have been so shipped, unless such 
holder of the bill of lading has actual notice, 
at the time of receiving the same, that the 
goods had not in fact been laden on board, or 
unless such bill of lading has a stipulation 
to the contrary : Provided, that the master 
or other person so signing may exonerate 
himself in respect of such misrepresentation, 
by showing that it was caused without any 
default cm his part, and wholly by the fault 
of the shipper, or of the holder, or of some 
person under whom the holder claims." 



NEW PUBLICATION. 
KANunL vm Daorr PABuoiaMTAiBB, ou Gours 
£16mentairede Droit Gonstitutionnel, by 
P. B. Mignanlt, Advocate, Montreal; A. 
P^riard, Publisher. 
Ther^ is hardly any place in the world, 
where, in proportion to population, a greater 
number of legal publications issue from the 
press than in the province of Quebea With 
editions of Codes, Indexes and Digests the 
profession have certainly been amply sup> 
plied. Mr. Mignault, in his Manud de Droit' 
Parkmentaift, has taken a more ambitious 
flight, and produced a work which will attract 
some attention. It seems to be admirably 
adapted to give the student a dear idea of 
of our constitution and parliamentary system 
and procedure. The work is divided into 
three parts: the English constitution, the 
Canadian constitution, and parliamentary 
procedure. Mr. Mignault's style is conspi- 
cuously dear and attractive, and makes the 
task of the reader a pleasure. The work is 
printed in legible type, and is otherwise hand- 
aouMdtf brought out 



SUPREME COUBT OF CANADA, 

Ottawa, Nov. 17, 1888. 
New BniiiawidL.J 

Lbwxm v. Howb. 

Mortgagor emd Mortgagee --' Foredotuare — SaU 
mbjeet to lease — Leaee of mortgaged lands 
wiUwui assent of mortgagee. 

In a foreclosure suit, the judge in equity, of 
New Brunswick, directed the mortgaged 
premises to be sold subject to a lease to one 
of the defendants made after the execution 
of the mortgage, and without the consent of 
the mortgagee. 

On appeal to the Supreme Court of Canada : 

HM.'—ThtLtihe decree was bad in directing 
the lands to be sokl subject to said lease, and 
the case should be sent back to the judge in 
equity for a decree directing a sale of the 
mortgaged premises generally. 

Appeal allowed. 

Wddcn, Q.C., and OormuUy for Appellants. 

C. A. Palmer for Respondents. 

Ottawa, Feb. 8, 1880. 
Manitoba.] 
MAMnoBA MoBTOAoa Co. V. Tbb Baxfk or 

MOKTRBAI* 

Partnership — Buying and sdHng lands on 
tpeeuUtUon-^Lands considered in eqmiy as 
personalty— Cheque -^Payable to order of 
ihree-'Indorsed by one— Right of hank to 
pay-A^uiescenoe by drawer^ Monthly state- 
ments. 
R., K., and M. formed a partnership for the 
purpose of buying and selling lands on specu- 
lation. R. held a power of attorney from M. 
authorizing him to buy, sell and mortgage, 
and use M*s name in so doing. R negoti- 
ated a loan with the Manitoba Mortgage 
Company, and assigned ss security certain 
mortgages given to the three partners, and 
executed the assignments in M's name ss 
attorney. A cheque for the amount of the 
loan was drawn by the Mortgage Company, 
payable to the order of R., K., and M.. whidi 
cheque was delivered to R. who endorsed it 
in his own name and as attorney for the 
other payees, and received the cash. M 
afterwards successfully defended a suit by 
the Mortgage Company on the covenants in 
the assignments of mortgage, his 'defence 
being that he bad received no benefit fhnn 
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the prooeedft of the cheque given to R. The 
GomptDy then sued the hank on which the 
cfaeqiie was drawn for the amount of the 
lame «b an nnpud balance of his deposit in 
Bttidbsnk. 

ffdi.*— 1. That lands acqoited by partners 
enga^ in baying and selling lands on 
BpecolsUon are, in eqaity, considered as 
penonalty, and may be so dealt with by the 
partneis- 

2. That from the natnie of the business, B. 
hsd power to effect the loan and make an 
equitable assignment of the mortgages which 
a court of eqaity would compel the other 
partneis to clothe with the legal estate. 

3. That R. having such power, and having 
a right to receive cash for the loan, could use 
the names of his partneis in indorsing the 
cheque, and the bank was justified in assum- 
ing that he did so for the purposes of the 
partnerBhip business, and in paying it on 
such indonement « 

Bdd^ also, that the Company having for 
tvo yean, received monthly statements from 
the hank in which the cheque so paid 
affected bis balance on deposit, must be con- 
Bideied to have acquiesced in the payment, 
B. having fiailed in the meantime and the 
position of the bank as to recourse against 
him being altered for the woise. 

Appeal dismissed. 

Bwui, Q.a, for the Ai^llants. 

BMnaon, Q.a, for the Bespondento. 

MuxB V. Cabtkb. 
Apptal-'MaUerin Otmtroverty'^Banh 5/iafe»— 
Actual whte---^OppodH(mr-'Share8M '*in 
trim "—-dubstitulum^Rts judicata. 
In this case the appeal arose out of an 
opposition filed by the appellant to the seizure 
of thirty-three shares of Molsons Bank stock, 
part of a larger number seized under a writ 
of execution to levy $3U26 and interest pu^ 
>Qant to a judgment obtained in a suit of 
Oftrter V. MoUtm. The par value of the 
ftoA was 150 per share, equal to $1,650, but 
it was shown by affidavit, to the satisfaction 
of the learned chief justice of the Court of 
Owen's Bench of the Province of Quebec, 
tbat at the time the opposition was filed and 
^ appeal brought, the shares were worth 



$2,500. The chief justice therefore aUowed 
the appeal. 

On a motion to quash for want of juris- 
diction, on the ground that the value of the 
matter in controversy did not amount to 
$2,000: 

Held .'-^Th&t under section 29 of the 
Supreme and Exchequer Courts Act the 
sum or value of the matter in controversy 
determined the right to appeal, and each 
value was the actual value of the shares, 
which was properly established by an afil- 
davit to be over $2,000. 

Tasqbbrbatj, J., dissented on the ground 
that the right to appeal was governed by< the 
statutory value of the shares, $60 per share, 
and not by their market value. 

The appellant, as curator to the substitution 
created by the will of the late Hon. John 
Molson, by his opposition claimed that the 
shares seized are the property of the substi- 
tution. The respondent contested the opposi- 
tion, pleading dioie jagie^ and that the stock 
never belonged to the substitution. 

At the trial it was proved that the shares 
had been purchased when A. Molson was 
solvent with moneys belonging to the sub* 
stitution, and had been entered in the books 
of the bank as shares belonging to "A. 
Molson, Esq , in trust " ; that he subsequently 
dealt with them as his own property and 
pledged them, but that at the time of the 
seizure, the shares had been re-transferred to 
the account of ** A. Molson, in trust for £. A.M. 
etaV" 

It was also admitted that the interest on 
these shares had been previously seized and 
that, upon an opposition filed by A. Molson 
as institute under the will, and upon petitions 
to intervene filed by E.A.M. and £.A.M« et al^ 
claiming that the interest being interest on 
shares forming part of 640 shares belonging 
to the estate of the late Hon. J. Molson, and 
was not arrestable for A. Molson's debts, the 
Privy Council dismissed the opposition and 
rejected the petitions to intervene, but 
stated that anything decided with regard to 
the validity of the substitutions would not 
be binding upon the petitioners as res judicata 
—Carter v. MoUon, 10 App^ Cas. 674. 

On appeal to the Supreme Court it was 

Heldy reversing the judgment of the courts 
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below, that the plea of res judioaia was not 
available. 

2. That the words "in trust" import an 
interest in somebody else, and that the 
evidence clearly establishes that the present 
appellant as curator to the substitution is 
the owner of the corpus of the shares in 
question. 

Sweeny v. Bank of Montreal (12 App. Cas. 

617) followed. 

Appeal allowed with costs. 

LafiamnMt Q»C*, for Appellants. 
H. AbboU, Q.C., for Respondent. 



QuebM.] 

Dakssbbau v. 



Bbllbmabb. 



Faient^ Oarriage'tops—' Oomhination of de- 
ments^NoveUy, 

In an action for damages for the infringe- 
ment of a patent called '* Dansereau's 
Carriage Tops/' consisting in the combination 
of a carriage-top made in folding sections as 
described in the specifications with posts 
arranged to turn down, the defendant (D.) 
present appellant, pleaded inter alia that 
there was no novelty, and that the invention 
was well-known and had been in use for a 
couEiderable time. At the trial, after con- 
siderable evidence had been given for both 
partieS}the Judge appointed two experts to 
examine and compare tlie carriage tops of 
four carriages made by D., and alleged by 
B. to be infringements on his patent, and 
also to examine the carriage top of one 
carriage in the possession of one C.A.D. 
alleged to be made on the same principle as 
B's invention, and to have been in use long 
prior to B's patent One of the experts, a 
solicitorof patents, reported in favour of B's 
invention, showing the difference between B's 
carriage and C.A.D. and in what consists the 
improvement The other, a carriage maker^ 
reported that B's carriage was an improve- 
ment on C.A.D's carriage., but both agreed 
that D*8 carriages were infringements of B's 
patent. The judge awarded respondent 
$100 damages and enjoined D. not to manu- 
facture or sell carriages in infringement of 
B's patent 

On appeal to the Court of Queen's Bench 
(appeal side) that Court held that the patent 
for the infringement of which the respon- 



dent seeks by his adion to recover damages 
from D. discloses no new patentable in- 
vention or discovery. 
On appeal to the Supreme Court of Canada 

it W8S 

Hddf reversing the judgment of the conrt 
below,— Ritchie, CJ., and Gwynne, J., dis- 
senting, that the combination was not pre- 
viously in use and was a patentable in- 
vention. 

Appeal allowed with costs. 

Qeoffrim, Q. C, for Appellant 

SU Pierre, Q.C., for Respondent 



Quebec] 

GiLBBRT v. GiLMAN. 

Appeal — Payments by inskUments — Rights in 

future— Supreme and Exchequer Courts Aet^ 

Sec. 29,&6.«fc."6." 

A judgment of the Court of Queen's Bench 

for Lower Canada (appeal side) in an action 

for $1339.36, beiyg for the balance of one of 

the money payments which the defendant 

was to pay to the plaintifiT every year so 

long as certain security given by the plaintiff 

for the defendant remained in the hands of 

the government, is not appealable^ The 

words " where the rights in future might be 

bound " in sub-section ** b " of section 29 of 

the Supreme and Exchequer Courts Act, 

relate only to "such like matters" as are 

previously mentioned in said sub-section. 

Appeal quashed with costi. 

Irvine, Q.C, for Respondent. 



COURT OF QUEEN'S BENCH— 

MONTREAL* 
Pleading— Evidence— Art 144, CCP. 
To an action to recover the value of a mare 
killed on the defendants' line, the defendants 
pleaded specially that the fences on either 
side of their railway were good and sufficient ; 
that there was no negligence ; and that they 
had never been put en demeure with r^ard to 
their fences being out of order. This was fol- 
lowed by a difense en fait In the course of 
the enquite there was evidence which indicated 
that the locality Where the accident occurred 
was not on the defendants' railway line, but 

* To appear in Montreal Law Reports, 4 Q.B. 
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on that of the Grand Trunk Company which 
coitrols the'defendants' line. On defendants' 
o&ring evidence on this pointy the Court be- 
low maintained the objection to the testi- 
mony on the groand that tliere was no con- 
testation raised as to the road on which the 
accident occurred. 

Eddy That the defendants having pleaded 
specially, without raising any question as to 
their ownership of the road, the plaintiff was 
not obliged to prove the truth of an allegation 
which had not been specially denied, and 
which must be taken as admitted.— La Com- 
pagnie du Chemin de Fer, etc- <fc Ste. Marie, 
Dorion, Ch. J., Tessier, Cross, Bosse, Doherty, 
JJ., (Boflse, J. diss.), Dec, 21, 1888. 



AcAonon ** hon"—ConrideraHon. 
Hdd, Where a hon, made to represent the 
value of a share in a business purchased by 
the plaintiff, was endorsed and transferred to 
the plaintiff by the vendor : that the plaintiff 
could not sue the vendor on the bon while at 
the same time he retained the share acquired 
by him in the business, which was repre- 
sented by the bon. — Oridiford & Bnlmer, 
Dorion, Ch. J., Monk, Ramsay, Tessier, Cross, 
JJ., Nov. 20, 1886. 



Jvdgment obtained in fraxtd of creditors^Insol* 
vent Act — Sale en bloc — Notice — Pre9cription 
'^Jnienention, 

John Stephen, in 1865, became an insolvent 
ODder the Insolvent Act of 1864. The prin- 
cipal asset was the share to which he would 
become entitled on the division of his de- 
ceased father's estate, which division was 
not to take place until the youngest child be- 
came of age (in 1881). In the meantime the 
insolvent's share of the revenues accumula- 
ted in the hands of the executors, and was 
at the disposal of his assignee, but was not 
claimed by him, and remained in the hands 
of the executors- John Stephen obtained his 
discharge, and long afterwards, in 1879, made 
&a offer of ten cents on the dollar for his 
estate. This offer amounted to about $3,000. 
At this time there was nearly double that 
amount of accrued revenues in the hands of 
the executors. The offer was accepted by a 
resolution of creditors at a meeting which 



waa called without specifying the object in 
the notice thereof, and creditors who were 
themselves insolvent attended and voted. 
An order of the Insolvent Court was obtained 
on the 17th April, 1879, ordering the assignee 
to carry out the resolution, and the estate 
was then re-conveyed to John Stephen, who 
paid the ten cents out of the accumulated re- 
venues, and retained the surplus. He subse- 
quently, in 1881, sold his share of his father's 
real estate to bis brother George C. Stephen, 
the appellant, for $5,000. On a petition by a 
creditor to the Insolvent Court to revoke the 
judgment of 17th April, 1879, as having been 
obtained fraudulently, the assignee not hav- 
ing disclosed the true position M the estate : 
Heldy 1. That the Insolvent Court had ju- 
risdiction to entertain the petition and re- 
voke the judgment of 17th April, 1879, and 
that an action at law to set aside the sale of 
the estate was not necessary. 

2. That the prescription of one year under 
Art 1040, C. C:., did not apply, as John Ste- 
phen, having obtained his discharge before 
he purchased the estate, was not a debtor. 

3. That the judgment of 17th April, 1879, 
should be revoked, the resolution of creditors 
authorizing the sale en bloc being illegal, the 
meeting not having been called in accord- 
ance with s. 3tf of the Insolvent Act of 1875, 
and the assignee having concealed the true 
position of the estate. 

4. That the intervention of George C. Ste- 
phen was unfounded, his purchase of his 
brother's share of the real estate not being 
impugned by the present proceeding.— iStep/i€n 
ds Hagar.Dofion, Ch. J., Monk, Ramsay, Tes- 
sier, Baby, JJ. (Ramsay, J. diss,), Nov. 27, 
1885. 



2 B, S.f ch. 157, 8. B—Va grant— Licensed carter 
soliciting fares near door of hotel. 
Held, That a licensed carter who, contrary 
to a city ordinance, loitered near the entrance 
to a hotel in the city of Montreal, and solici- 
ted passengers for conveyance in his cab, is 
not a loose, idle, or disorderly person, or a 
vagrant, within the meaning of 2 R.S. ch. 
157, 8. 8,— more especially where it is not 
proved that such loitering obstructed passers- 
by, or incommoded guests of the hotel- — 
Smith v. Reginam, Church, J., Nov. 14, 1888. 
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CSuUms Lafw^Bev$ndioaium, by vmpwier^oS 

goods reUdned oi foffeiied by CoUed&r of 

CMofM^Order for ddivery to plaintiff''-^ 

Security, 

Hhld :— Where goods were retained by the 

Collector of CoBtoms as forfeited under the 

CoBtomB Acty 1883, and the importer seised 

them in the Collector's hands by process of 

reyendieation, that the plaintiff was entitled 

to an order for the delivery thereof^ only on 

making deposit with the Collector of a sum 

of money at least equal to the fiiU yalne of 

the goods. 

Quserty whether, pending a controversy b^ 
tween the importer and the Customs Departp 
ment, an action of revendication will lie to 
revendicate goods retained by the Collector 
as forfeited.— «SSem6{e» (per Chubch, J.) that it 
is not competent for an importer to adopt 
this proceeding under the circumstances. — 
Ryan 6e Sanche, Dorion, Ch. J., Tessier, Cross, 
Baby, Church, JJ., Sept 20, 1887. 

TetkmefUary Executor-— Right to poasesgUm of 
moveabUi of euocesaion—ArL 918, C.C. 

Hbld :— That the father of minoxs, lega- 
tees under a will, cannot excldde the tes- 
tamentary executor from the possession of 
the moveable property of the succession, even 
for the use of the minors. — Normandeau & 
McDormell, Dorion, Ch. J., Monk, Ramsay, 
Cross, Baby, JJ., May 27, 1886. 



RESPONSIBILITY OF SECRETARY- 
TREASURERS. 

Jodoin iSs ArchambavU, M. L. R, 3 Q. B. 1, 
is a well-known ca^e with reference to the 
duties and responsibilities of secretary-trea- 
surers of councils. At the time the report of 
the case was prepared, we had not received 
the written opinion (concurring) of Mr. Jus- 
tice Ramsay, who died shortly aiter the date 
of the judgment We have since found, 
among the factums of the lamented Judge, 
an opinion evidently written for publicationt 
though not read at length in court, and as 
the case is of considerable importance, we 
think it may be well to insert the notes here, 
by way of addendum to the report above 
cited. 

Raicsat, J.— This is an action for a penalty 



of $200 alleged to have been incurred by the 
Secretary •Treasurer of the Munidpal Council 
of the village of Varennes, for failing to trans- 
mit to the Registrar of the county of Yer- 
ch^res a duplicate of the list of electon of the 
said municipality within the delay fixed by 
law. 

By section 12 of the Quebec Election Act 
(88 Vic., c. 7) it is enacted that it shall be the 
duty of the secretary-treasurer, between the 
Ist and 15th days of March in each year, to 
make a list in duplicate, in alphabetical 
order, of all persons who, according to the 
valuation roll, appear to be electors. Other 
sections prescribe the forms of such lists and 
their attestation and publication, and the 
proceedings, if the secretary-treasurer fails to 
make the lists as required by law. Section 
27 then proceeds to enact that the council 
mayt if there is no complaint, examine and 
correct the lists " within the thirty days only, 
next after the publication given under section 
21 .'' ** If complaints in writing are produced 
at the office of the council, under the two 
following sections, the council shall take 
cognisance thereof, and shall decide them 
within the delay aforesaid.** By section 37 
it is enacted that " it shall be the duty of the 
secretary-treasurer, as soon as the list of 
electors has come into force, to insert at the 
end of such list, on the duplicates thereof 
the certificate set forth in form B.*' Section 
38 then proceeds to say how the duplicates 
shall be disposed of— one is to be kept in the 
arohives. "The other duplicate shall be 
transmitted to the registrar of the registra- 
tion division in which is situated the muni- 
cipahty, within eight days foUowing the day 
upon which such list shall have come into 
force, by the secretary-treasurer or by the 
mayor, under a penalty of $200, or of impri- 
sonment of six months in default of payment, 
against each of them, in case of contraven- 
tion of this provision.'* 

This provision, which is as wonderful id 
its conception as in its execution, seems to 
determine that it shall be separately the 
duty of two men to do simultaneously what 
necessarily must be the work of one, yet 
each is to be punished by separate fine or 
imprisonment for the fjetilure to perform an 
act which both cannot da 
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Where thexB are sach legislstiTe monstros- 
itieiitunottobe a subject of wonder that 
people who are called apon to obey the law 
are at a loss what to do, and tbat oonrte are 
unwilling to condemn to heavy penalties 
those who are, perhaps, not morally open to 
oensiue. Iii the ibnr comers of the Act o^ 
the 38th Vi&, cap. 7, there is not a line to say 
that either the mayor or the secretary-trea- 
surer is the cnstodian of the document each 
is ordered to send to the registrar. The 
mayor has not even the semblance of having 
the custody. The secretary-treasarer has 
nothing more than the custody (" II en a la 
garde*)^ if this document is one of those 
relbrred to in art 156 M. C. From the con- 
text it is contended that neither has the 
oontrol^and that both duplicates are docu- 
ments belonging to the coundL Under these 
dicumstanoes, the respondent argues that 
he was prohibited by art 156 of the Munici- 
pal Code from parting with the duplicate. 1 
do not concur in that view. He is charged 
to do a certain thing with a duplicate. The 
duplicate is not one of those documents 
"produUi, dipodh et eoruenis dansle bureau du 
ccmadU* One double is, the other is not 
Besides, his doing what the law requires him 
peremptorily to do by a special statute is n^ 
violation of his garde under artide 156 M. C 
It was, however, said that, at all events, the 
secretary*treasurer cannot be subject to the 
penalty if it was impossible for him to per- 
form the duty. This general proposition 
commands my unqualified assent The obli- 
gation to do is invariably subject to possibil- 
ity, and whether it be liability to a penalty 
or to damages can make no difference. This 
is a familiar doctrine of our civil law, and 
the action before us is of debt. Of course, if 
we torn to the criminal law, the rule goes 
still further, ibr ordinarily there is no crime 
without intention. *' Wilfully.'' said Mr. 
Jnstiee Erie, in IL v. Badger, (6 £1 & BL 
137), * is, in general, equivalent to knowingly 
mdfraudvUnUy.^ 

It seems to me that it is the rule of the 
dvil law which governs in this case, for the 
penal^ js to be recovered ''by action of 
debl^" (Sect 292), and it would render the Act 
ougalory to say that a paid offidal was not 



to be liable for his nonfeapanoe, on the ground 
that he did not know his business. 

We have, then, to enquire what is the im- 
possibility which he offers as an excuse for 
delaying the delivery of the duplicate tiU the 
7th May. The only one pleaded is that he 
had not the permission of the Coundl to dis* 
possess himself of the duplicate. This ap- 
pears to me to be untenable. At the aigu- 
ment we were told he could not make the 
affidavit ; but the reason why is not alleged. 
If he means that there were corrections made 
and not paraphi, this would have been a 
valid answer, I think. (See sections S2, 34, 
and the form B.) 

I am therefore to reverse. 



INSOLVENT NOTICES, ETC. 
Qv>^bee QffMal OwuM», FA, 2S. 

Judieial AbamlonmenU, 
John Birtoh, trsder, townthip of Masham. Feb. 12. 
Joseph D'Anjon, tnider, St. Fabien, Feb. 15. 
J. A. Demeri, dxy soods. LeriB, Feb. 21. 
Samael I. Kelly et oL . JoUette, Feb. 18. 
Patriok O'Connor, trader, Little Paboi, Feb. 14. 
Amanda Vadenais, eoaoh-maker, IberviUe, Fsb. 16. 
Pierre Vallidree, boot and tboe dealer. Three Ri^en, 

Be Loaie Bureau, saddler, Qnebeo.— A. B. Talbot, 
Qaebec* onrator, Feb. 18. 

Re W. R. Grepault, trader, Kamonnaka.— H. A. 
Bedard, Qnebee. onrator, Feb. 21. 

Re Joseph D' Anion, 8t Fabien.— H. A. Bedard. 
Qaebeo, onrator, Feb. 21. 

Re P. 0. Dnbois.— C. Desmartean, Montreal, onra- 
tor, Feb. 20. 

Re J. P. Dnsablon.-F. Valentine, Three Rivers, 
onrator. Feb. 18. 

Re Nathan Kennedy.— Hodgkinson A Hammerslej, 
Montreal, join^-enrator, Feb. 18. 

Re Dame L. Lambert, Ste. Jnlie de Somerset. -€. 
Desmartean, Montreal, onrator, Feb. 15. 

Re Joseph Lcolero.— W. A. OaldweU, Montreal, 
onrator, Feb. 18. 

Re WUf rid Mejor.-Bilodeau Sc Renand. Montreal, 
joint onrator, Feb. 20. 

Re Joseph Martinean . Stanfold.-Oanthier k Parent, 
Montreal, joint onrator, Feb. 18. 

ReUO. Villenenve.— H. A. Bedard, Qnebeo, onra- 
tor. Feb. 18. ^. .. , 
jhvtdende. 

Re Eph. Clontier— First and final dividend, payable 
Maroh 9, D. Areand, Qnebeo, cantor. 

Re Exohaage Bank of Canada.— DiTidend of four 
per cent, payable Feb. 28, Campbell, Steams and 
Rintonl, Montreal, Hqnidatofs. 

Re John D. Fkrrow. deeeased.— Fint and final divi- 
dend, payable Marsh U. T. Darttns. Montreal, onra- 
tor. 
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Be MoDottgall, Logie A Co.— Third dindend, payable 
March 11. A. F. Riddell, Montreal, oarator. 

Re Andrew Malholland, plumber.— First and final 
dividend, payable March 11, H- A. Bedaid, Qaebec, 
enrator. 

Be A. Beoaud k Co.— First dividend, payable Maroh 
llf T- Darling, Montreal, oarator. 

Reparation aw to Property, 

Marguerite Brennan vs. Joseph Loolero, trader, 
Montreal. 

JoM^phine Qauthier dit Laadrerllle vs. Pierro Cos- 
son dit Desormiers, stone-outter, Jolielte, Feb. 2. 

Bmllie Stanford vs. Miohel Boy, upholsterer, Mont- 
real, Feb. 16. 

Appointmente. 

Homer B. Mitohell to be ooroner for the distriot of 
Bedford. o»oe Dr. Caaselles, deceased. 

Charles Loupret, advocate, to be district magiatrate 
for the districts of Iberville and Beauhamois. 
(M>ec Official OatetU, March 2. 
Judicial Abandcnmente. 

Alfred E. Boiaseau, dry goods dealer, Quebec, Feb. 26. 

Francois Louis D^ry, trader, St. Hilaire, Feb. 22. 

Qeoigea A. Drouin, shoe-dealer, Drummondville, 
Feb. 27. 

David Guimond. trader, Ste. Marie « Madeleine, 
Feb. 27. 

Fran^oia-Xavier Lahaie, trader. Maaham, Feb. 21. 
Curaton Appointed* 

Be Beauregard k Lapierre.— J. 0. Dion, St. Hya- 
einthe, curator, Feb- 27. 

Be TSo€ Brosseau.— Kent k Turcotte, Montreal Joint 
curator, Feb. 27. 

Be Michel Chenard. trader, Fraserville.— H A. 
Bedard. Quebec, curator, Feb. 21. 

Be Ouimond k Co.— Kent k Turcotte. Montreal, 
joint curator, Feb. 22. 

Be John Faman, baker, Montreal.— M. B. Smith, 
Montreal, curator, Feb. 27. 

' /Ze Patrick Grace, Gracefield.— J. McD. Hains, Mont- 
real, curator, Feb. 22. 

Be Simon McNally &Son, Calumet Isiand.—J. McD. 
Hains, Montreal, curator, Feb. 22. 

Be Emmanuel Strickland.— N. Pag^, Hull, curator, 
Feb. 20. 

/2e Amanda Vadenais, coach-maker, Iberville— A. 
F- Gervais, St. Johns, curator, Feb. 26. 
Dividends, 

i^tf Z. S. Aubut— First and final dividend, payable 
March 18. W. A. Caldwell, Montreal* curator- 

Be L. R. Baker, Beauhamois.— Dividend, payable 
March 20, Kent k Turcotte, Montreal, joint curator. 

Be 0- Chartrand.— First and final dividend, payable 
March 19, A. W- Stevenson , Montreal, curator. 

Re Dame A. Cootu, Louiseville.— First and final 
dividend, payable March 4, J. McD. Hains, Montreal, 
curator. 

Be Fran^ois-Xavier Crevier.— First and final divi- 
dend, W. A. Caldwell, Montreal, curator. 

Be Dorval k Samson.- Dividend. S. C Fatt, Mont- 
real, curator. 

/?« M. H. Fauteux.— Dividend, payable March 20, 
Kent k Turcotte, Montreal, joint curator. 

Be Napolton Lavoie.— Final dividend, payable 
Maroh 18, T. Paradis, Uvis, curator. 



Be Boas, Haakell k Campbell, Montreal.— Second 
and final dividend, payable Maroh 19, A. W. Steven- 
son, Montreal, curator. 

Be Sylvain Turootte.— First dividend, payable March 
18, C. Desmarteau, Montreal, ourator. 
Separaltiom OM to Property. 

Aglad Chevalier VB. Joseph Napoleon ICariel, fanner 
and insurance agent, Iberville, Feb. U^ 

Sarah Ann Hall va. J. B. A. Conaineaa, trader, 
Montreal, Feb. 25. 

GENERAL NOTES. 

LkWYEttB* Rbcbkations.— The men who join recrea- 
tion with work are the happieet Sir Charl«a Romilly 
took care that bia mind should play every day. He 
used to travel on the circuit in his own carriage, and 
carry with him the best books of the day. A friend 
riding with Sir Charles expressed his pleasare at aee- 
i2g that the busy lawyer found time for suoh reading. 
" So soon as I found," he answered, " that I««rafl to be 
a busy lawyer for life. I strenuously resolved to keep 
up my habit of reading books outaide of the law. I 
had seen so much misery in the laat years of many 
great lawvers, from their lose of all taate for books, 
that I made their fate my warning.'* Some men nn* 
bend by giving themselves for a season to pursuits 
wholly unlike that by which they earn their living. 
An English vice-chaneellor found recreation in bind- 
ing books. He was an adept at the trade, and the 
volumes he turned out were bound in masterly style- 
Companion. 

Law OP Selp-Dbfbnob.— Mr- Uttley writes:— ** The 
various and numerous burglaries which have been 
taking place up and down the country, often with at- 
tempted violence, haa roused public interest as to the 
law of self-defence. The Uw. however, is most un- 
fortunately in a very unsettled condition, and well it 
may be. for it is absurd to generalise in qneatimis of 
this kind ; each case can only be decided on its merits, 
for a legal proposition which might hold perfectly 
good for one set of circumstances might not apply in 
another. In Levett's case a servant, who had, unknown 
to her employers, invited a friend, Frances Freeman, 
into the house, thinking she heard thieves, called her 
master, Mr. Levett, who discovered Freeman in the 
pantry, and believing her to be a thief, stabbed her 
with a sword. He was acquitted, but it still remains 
open to doubt if he waa not guilty of manslaogfater. 
In another caw, however, the effect was more startling. 
A Lieutenant Moir, being exceedingly annoyed by 
trespassers on his farm, after giving notice of his in- 
tention to shoot anyone found there, fired at a man 
and wounded him in the leg; this resulted in erysipe- 
las, and the trespasser died. For this. Lieutenant Moir 
was convicted of murder and executed. A qoestioo 
that will shortly have to be decided is whether it 
would not be a good plan to imitate the Indian Penal 
Code, where it is declared to be lawful to kill anyone 
committing or attempting sundry specified assault*, 
robbery, housebreaking by night, mischief by fire to a 
dwelling, and theft, mischief, or house trespass under 
such circumstances as may reasonably cause appre- 
hension that death or grievous hurt may be the con- 
sequence." 
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In the diBtrict of Montreal, last year, 11,- 
369 writs were issued in the Circuit Court 
In the district of Quebec, the number was 
3,737. St Francis comes next with 1,797. 
The business of the Ottawa district seems 
large in proportion to the number of lawyers, 
1,711 writs having been issued. Three Rivers 
ehowB 1,068; Bedford, 768; Beauhamois, 
741. 



In the Superior Court, 3,733 writs were 
wsned in the district of Montreal, and only 
849 in the district of Quebec. 8t Francis 
shows 505 ; Bedford, 218 ; Three Rivers, 206 ; 
Beauhamois, 186; Ottawa, 170. In Mont- 
real, 871 judgments were rendered in con- 
tested cases. The whole number of contested 
cases in this district was 1^42, out of a total 
for the province of 2,494, or more than one- 
half. 



In the Court of Review, the returns show 
112 confirmations at Montreal, to 27 rever- 
sals and 12 reformations. At Quebec there 
»ere 74 confirmations, 31 reversals, and 7 
judgments reformed. 



In the Court of Appeal there were 157 
jndgments affirmed and 63 reversed. At 
Qnebec the confirmations were 50 and the 
reversals 17. At Montreal the confirmations 
were 107 and the reversals 36. 



The proposal to increase judicial salaries, 
which was dropped last year for reasons 
which we have not seen publicly explained, 
has once more been submitted to Parlia- 
ment The policy of adequate remuneration 
fof the judiciary is so generally admitted 
that it does not seem likely that the bill 
will meet with serious opposition. 



A opmmnnication from Mr. Pagnuelo, in 
reply to our observations upon the bar ex- 
wninationa, wUl be found in the present 



issue. The explanation that the Fiuglish 
members of the General Council — to whom 
alone the remark to which he objects could 
apply — are not responsible for the grammar 
of their petition (which was sent to us in 
English), is, of course, satisfactory, and we 
withdraw the remark unreservedly. Mr. 
Pagnuelo also points out an inaccuracy in 
our reference to the term of study. We are 
glad to learn that our suggestion on this 
head has been anticipated. The ordinary 
term of study has been fixed at five years, 
and the degree in law reduces the term to 
four years, (R S. Q. 3552). The other criti- 
cisms of our correspondent appear to be 
based to a considerable extent upon a mis- 
apprehension of our remarks ; but as Mr. 
Lynch's bill, to give the B. A. degree the 
value which the Universities contended for, 
passed the Legislative Assembly on Thurs- 
day, it seems to be hardly necessary to 
occupy further space with the subject at 
present 

The trial of the Bishop of Lincoln is creat- 
ing as much excitement among churchmen 
in England, as the Pamell inquiry among 
politicians. The jurisdiction of the Arch- 
bishop is discussed in an article extracted 
Arom the Law Journal. 



COUB DE CIRCUIT. 

Chiooutimi, Septembre, 1886. 

Prifent: Routhxeb, J. 

Tbkmblay v. La Cobporatiok db Bagot. 

PinalUi^CorparaHon rnvnicipdU^Difaul ef ou- 

vrir un chemin dont ouverture a Hi ordonnSe 
par rhglement. 

Per Cueiam:— 

Action en recou vrement d'une p^nalit^ pour 
n^ligence d'ouvriret confectionner un che- 
min ordonnS par un r^lement 

La d^enderesse plaide : 

L Que Paction n'all^e pas que le chemin 
en question est sous la direction de la corpo- 
ration, mais seulement qu'il est situ^ dans 
les Umites de la municipality ; 

IL Que de fait le dit chemin n'est pas sons 
la direction de la d^fenderesse ; 



THE LEGAL NEWS. 



IIL Que des empdchements sont snrvenus 
& la miee & ex^cation da r^lement 

Le premier chef de d^ense n'est pas fond& 
Da moment qa'un cbemin est sita^ dans les 
limites de la municipality ; la pr^somption de 
droit, est qa'il est sous la direction de la cor- 
poration. 

Le deuxidme moyen n'est pas fond6 non 
plus. Les jugements cit^s du juge Stuart 
s'appuient sur ane tb^ impossible et qui, 
admise, renverserait tout notre droit muni- 
cipal. Le juge Stuart se base sur Tart 535 ; 
mais en rapprocbant cet article des articles 
536 et 793, il parait Evident que le savant 
magistrat en a exag^r^ la port^ Que fait-il 
d'ailleurs des articles 748 et 758 du Code 
Municipal, qui sont si clturs, si formels ? 

Le troisi^me cbef d'exception est le seal 
bien fond^ Le r^glement en question a tou- 
jours M en contestation entre les parties, 
tant6t sur appel au conseil de comt^, tantdt 
sur requite & la Cour, etc.: et d^ lors 
la corporation a ^t^ prudente de ne pas 
exiger la mise k ex^ution d'un r^lement 
qui 6tait constamment sur le point d'etre 
annuls. En matidre de p^nalit^ il faut qu'ii 
y ait faute. Or il n'y a pas faute— et Taction 
doit 6tre renvoy^ avec d^pens. 

E. Oimon^ pour le demandeur. 

/. OagnS, piour le d^endeur. 
(c. A.) 



COURT OF APPEAL. 

London, Marcb. 15, 1888. 
Bethbll y. Clabk.^ 
Sale — Stoppage in transitu — Delivery on board 

ship. 
The purchxuers of goods directed the vendor ^ who 
carried on bunneas at Wolverhampton^ to 
conngn the goods to a vessel then loading in 
the East India Docks for Melbourne, The 
vendor accordingly delivered the goods to a 
railway company as carriers to be forwarded 
and shpped. Subsequently the vendor, hear- 
ing of the insolvency of th^. purchasers^ gave 
notwe to the carrier* to stop the goods, but too 
late to prevent shipment, and the vessel left 
the port fvr Melbourne unth the goods on 



*5eL.T.R6p.(N.S.)808. 



hoard. Before her arrival the vendors 
dcdmed (he goods from the skipownen as 
their property. 
Held, that the transit was not at an end HU the 
goods reached Meiboume, and that the f«n- 
dors were, till then, entilled to stop them in 
transit. 

Appeal from a judgment of the Qaeen's 
Bench Division (Mathew and Cave, JJ.), 57 
L. T. Rep. (N.aj 627. 

The special case, 8tati>!d under Order LVIl., 
rule 9, is fully set out in the report in the 
Court below, and shortly the facts were as 
follows : 

On the 1st of June, 1885, Messrs. Tickle <& 
Co., of London, ordered from Messrs. Clark 
& Ca, of Wolverhampton, ten hogsheads of 
hollow ware, and on the 28th of June, 1885 
wrote to the vendors asking them to consign 
the goods '*to the Darling Downs to Melbourne, 
loading in the East India docks here.'* The 
vendors delivered the goods to the North-west- 
ern Railway Company to be forwarded to tt^ 
ship, and the railway company carried them 
to Poplar, and forwarded them thence by a 
lighterage company as their agents to the 
vessel, receiving and forwarding to the pui^ 
chasers the mate's receipt on shipment. 

The vendors, being informed that the par- 
chasers were insolvent, gave notice to the 
railway company to stop the shipment, but 
the notice was too late, the goods being 
already on board the vessel. The Darling 
Downs sailed to Melbourne with the goods on 
board, but before her arrival the vendors 
wrote to Messrs. Bethell & Ca, her owners, 
claiming the goods in question as their pro- 
perty. The goods being also claimed by the 
trustee of the estate of the purchasers, Messrs. 
Bethell k Ca interpleaded, and the question 
for the Court was whether the trnstt-e or the 
vendors nere entitled to the possession of or 
prop^-rty in the goods. 

The trustee appealed. 

72. T. Reid, Q. C, and Plumtre, for the ven- 
dors, were not called on. 

Lord Eshkb, M. R.— In this case, purcha* 
sers having become insolvent, the unpaid 
vendors had, according to the law merchant, 
a right to stop the goods in transitu^ even 
though the property in them mlKht have 
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passed to the purchasers- The role as to 
stoppage m tranntu has heen often stated, 
and the doctrine has always heen liberally 
coDstmed in favor of the unpaid vendor. 
When the goods have not been delivered to 
the porchaaer hiroself, nor to any agent of his 
to hold for him otherwise than as a carrier, 
but still remiuii in the hands of the carrier 
as Boch for the purposes of the transit, then 
the goods are still in transitu, and may be 
stopped, even though the carrier was the 
a^Dt of the purchaser to accept delivery so 
as to pass the property in the goods. The 
difficulty that has arisen in some cases has 
been that a question has arisen whether the 
original transit had ended and a fresh transit 
h^nn, and that difBculty has been dealt 
with in this way : where the transit still 
exists which was caased either by the terms 
of the contract or by the orders of the pur- 
chasers to the vendor, then the right of stop- 
page m transitu still exists; but if that tran- 
sit is over, and the goods are in the hands of 
the carrier in coDsequenoe of fresh directions 
given by the purchasers for a fresh transit, 
then the right to stop in transitu has gone. 
Similarly, if the purchaser orders goods to be 
sent to a particular place, there to be kept 
till he gives fresh orders respecting them to 
another carrier, the original transit ends 
when they reach that place, and any further 
transit im new and independent Now, in 
the case before us the contract does not de- 
termine the destination of the goods ; but it 
is argued on behalf of the vendors that the 
purchasers directed that the goods were to 
be forwarded to Melbourne, so that while 
they were in the hands of any of the carriers 
who would forward them to Melbourne, and 
until they arrived there, they were still in 
transit, and the right to stop them existed. 
The qoestion turns on the true construction 
<^the letter of the purchasers of the 28th of 
Jnoe, which is as follows : ** Please deliver 
the ten hogsheads of hollow ware to the 
DarHng Downs, to Melbourne, loading in the 
East India Docks here.** The argument on 
the part of the purchasers was, that those 
directions were directions to deliver on board 
a particular ship and nothing more; but 
that atgument amounts to saying that the 
goods were to be delivered on board the ship, 



there to be kept as in a warehouse, subject 
to further orders fr«>m the purchaser as to 
further carriage or discharge. Surely that 
cannot be the business meaning of the trans- 
action. The ship is loading for Melbourne, 
goods are to be received on board for carriage 
to Melbourne, and the meaning is that these 
goods were to be delivered on board to be 
carried to Melbourne. A mate's receipt was 
given, and a bill of lading was signed -which 
showed that the goods were received for 
carriage to Melbourne, and therefore what 
was actually done bears out my construction 
of the document. It therefore follows, in^my 
opinion, that these goods were in the hands 
of carriers as such, and in the course of their 
original transit from Wolverhampton until 
they reached Melbourne. I think the letter 
of June 28 gave all the necessary directions, 
and that the case does not fall within that 
class of cases where a fresh transit begins in 
consequence of fresh directions by the pur- 
chasers as to a further transit I need not 
refer to all the cases cited. Mr. Willis' argu- 
ment is directly met by the judgment of 
Bowen, L J., in KendaU v. Marshall, Stevens & 
Co,, where he says : " Where goods are 
bought to be afterward despatched as the 
vendee shall direct, and it is not part of the 
bargain that the goods shall be sent to any 
particular place, in that case the transit only 
ends when the goods reach the place ultim- 
ately named by the vendee as their destin- 
ation. In Cootes v. Railton, 6 B. & C. 422, 
several cases were cited by Bay ley, J., in the 
course of his judgment, and the principle to 
be deduced from them is, that where goods 
are sold to be sent to a particular destination, 
the transitus is not at an end until the goods 
have reached the place named by the vendee 
to the vendor as their destination." In Ex 
parte MiUs, 15 Q R Div. 39, 1 cited the test 
laid down by Lord Ellenborough in Dixon v. 
Baldwen, 5 East, 175, where he says : " The 
goods had so far gotten to the end of their 
journey that they waited for new orders from 
the purchaser to put them again in motion, 
to communicate to them another substantive 
destination, and that without such orders 
they would continue stationary-" I applied 
that rule to the case then before me, and held 
that in that case the goods had arrived at 
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their destination when they got to Soatbamp- 
ton. Sach is not the case here; no A'esh 
orders would be necessary in this case ontil 
they arrived at Melbourne. I therefore think 
that the vendors rightly exercised their right 
to stop in trangUu, and that this appeal must 
be dismissed. 

Fbt, L. J. — I am of the same opinion. The 
trustee of the purchasers relies on a construc- 
tive delivery, that is, a delivery to an agent 
of the vendees, as terminating the transit 
No doubt the transit is at an end when de- 
livery is made to an agent to hold for the 
vendee, or to await further instructions for 
the despatch, but when the sole duty of the 
agent is to transmit, then nothing can be 
clearer than that the transitus continues 
whilst the goods are in the hands of such 
transmitting agents, however many they 
may be. I will refer to only one authority 
on the subject In Bemdtaon v. Strang, 16 L. 
T. Bep. (N.S.) 583 ; L. Rep. 4 Eq. 481, Lord 
Hatherley says : ** In the ordinary case of 
chartering it appears to me that the captain 
or master is a person interposed between 
vendor and purchaser in such a way that the 
transitus is not at an end, and the goods will 
not be parted with, and the consignee will 
not receive them into his possession until 
the voyage is terminated, and the freight 
paid according to the arrangement in the 
charter-party." I can only come to the con- 
clusion in this case that the railway com- 
pany, the lightermen, and the shipowners 
were all agents to receive the goods for the 
purpose of carrying them to Melbourne, and 
that the transit was not at an end until they 
reached that place. 

LoPBB, L. J.— I think that thn law appli- 
cable to this case is to be found in the words 
of Lord EUenborough in Dixon v. Baldwen, 
vki mp. Applying that law to this case, the 
only direction given by the vendees wa« con- 
tained in the letter of the 28th of June, and 
the case really depends on the true construc- 
tion of that letter. I can only read it as 
meaning that the goods are to be sent to the 
shipowners to be forwarded to Melbourne. 
If so, no fresh orders were required until 
they reached that place, and the transitus 
continued until that time. I think the deci- 



sion of the Court below was right, and must 
be affirmed. . 

Appeal dismissed. 



CHANCERY DIVISION. 

London, Feb. 1, 1889. 
Before Kay, J. 
In re Thb Australian Wine Importbrs (Lnc) 

AND Mason. 
Tiride-^rnarh-^B/egistraJtion — * Colctdated to de- 
ceive '— Pa(«ite. 4rc, Act, 1883, m. 72, 73. 

This was a summons by the above-named 
company to direct the comptroller to proceed 
with the registration in connection with 
wines of a trade-mark consisting of a label 
with a medallion in the centre; on the 
medallion was the figure of a sheep sus- 
pended by a band, with the words * Oolden 
Fleece ' inscribed on each side of it. 

In 1881 a device of a sheep suspended in a 
similar manner, with the words 'Golden 
Fleece Rum,' was registered; and in 1882 a 
similar device, inscribed with * Golden Fleece 
Whisky/ was also registered. Both these 
trade-marks were assigned to Mason, a wine 
and spirit merchant, upon whose opposition 
the comptroller declined to register. 

EIay, J., refused the application with costs, 
on the ground that anyone who liked ' Golden 
Fleece' whisky or rum would be led to 
believe that^the wine which the applicant 
proposed to sell in connection with the words 
' Golden Fleece ' came from the same mer- 
chant as the rum and whisky; and the 
' exclusive use ' of the words ^ Golden Fleece ' 
by the applicant would be calculated to 
deceive. Having regard therefore, both to 
sections 72 and 73, the mark ought not to be 
registered. 

RECENT ENGLISH DECISIONS. 
Shipping, 
A fishing smack responding to the signal 
of a barque short of provisions and with crew 
frostbitten, and guiding her into port, held to 
have rendered salvage services {The Aglaia, 
57 Law J. Rep. P. D. & A. 106) 

RaUioays. 
A claim of a right of way formerly existing 
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in a natural state bot crossed by a railway, 
held to oust the jurisdiction of justices to 
convict for trespass on the railway {Cole v. 
MUa, 57 Law J. Rep, M. C. 132). 



*' Oood$*'—Dogs. 
The term 'goods' (Metropolitan Police 
Act, 1839, 2 <& 3 Vict c 71, s. 40,) includes a 
dog, and a metropolitan magistrate can 
entertain an application for delivery up of 
a dog alleged to be unlawfully detained 
[Regina v. Slad^, ex parte Yeovfard^ 57 Law J. 
Rep. M. C. 120). 

Company — Directors, 
Biiectors of a company are not governed 
by the same rules as ordinary trustees ; they 
are only liable for crassa negligentia (In re 
Bntre Electric Accumtdatar Company ^ 58 Law 
J. Rep. Chanc 48). 



IS AN ARCHBISHOP A COURT f 

The appearance of the citation in Read v. 
TheBxthop of Lincoln, and the case of Ex 
parte Read, 58 Law J. Rep. P. C. 32, remind- 
ed lawyers of the existence of an almost for- 
gotten Ecclesiastical Court of the Archbishop 
of Canterbury. Bishops' Courts have not 
been altogether forgotten like the lower 
forms of archdeaconry and other Courts for- 
merly having jurisdiction over wills and 
intestacies. The jurisdiction of a bishop as 
visitor of a cathedral was within recent 
times brought prominently before the world 
when Bishop Temple sat in judgment, with 
Mr. Jnstice Keating as his assessor, in the 
chapter-house of Exeter Cathedral on the 
reredos, the legality of which was attacked 
on the ground of its exhibitlog images ; but 
the Bishops' Courts began to decay when the 
practice became general of sending letters 
of request, under which the Dean of the 
Arches tried most of the causes ecclesiastical, 
&Dd almost disappeared when Mr. Disraeli 
passed his Public Worship Regulation Act 
ftod gathered up the fragments of ecclesias- 
tical jurisdiction in the person of Lord 
Fenzauce. These fragments are all that is 
left of the time when the cleric was the only 
l*^er, and remind us that the history of 
English judicature was a series of invasions 



by the laity of the Church, in recent times 
represented by the abolition of the criminal, 
proprietary, testamentary, and matrimonial 
jurisdiction of the Ecclesiastical Courts over 
laymen. The Archbishop's touch of pathos 
when he said it will be convenient to counsel 
to attend at the Royal Courts of Justice, as 
there is now no Doctors' Commons, exactly 
represents the situation. Doctors' Commons 
was not only the home of ecclesiastical 
lawyers, but of Admiralty lawyers. It has 
gone the way of Serjeants' Inn and of the 
Inns of Chancery and other institutions left 
high and dry above the tide of the business 
of life. 

The Archbishop's Court at nu period of its 
existence in English history, if it existedy as 
is claimed by the promoters of the present 
suit, could, from the nature of its jurisdiction, 
be very prominent. What is claimed for it 
is that it is a Court different from that of 
the Arches, which was an Archbishop's 
Ceurt in which the dean sat as deputy) and 
is a Court with jurisdiction limited to the 
trial of charges brought against bishops. 
The earliest authority for its existence ap- 
pears to be the Act of Citation (23 Hen. VIII. 
c. 9) ; and in the reign of William III., in 
the case of Lucy v. The Bishop of St Davids s. 
Bishop Watson was tried for simony by 
Archbishop Tenison. An Act of Henry 
VIII. gives an appeal from the Archbishop 
to the Court of Delegates, to which Court 
there was always an appeal from the Court 
of Arches, and the Court of Delegates is now 
represented by the Judicial Committee of 
the Privy Council. In June last, the Arch- 
bishop declined to exercise jurisdiction with- 
out instruction from a competent Court, not 
being able to satisfy himself that he had 
jurisdiction in the matter. The decision of 
the Judicial Committee was briefly expressed 
in the words, * Their lordships are of opinion 
that the Archbishop has jurisdiction in this 
case. They are also of opinion that the 
abstaining from entertaining the suit is 
matter of appeal to Her Majesty ; they de- 
sire to express no opinion whatever whether 
the Archbishop has or has not a discretion 
whether he will issue a citation, and they 
will humbly advise Her Majesty to remit 
the case to be dealt with according to law.' 
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This opinion was arrived at by the Lord 
Chancellor, Lords Herschell, Hobhoiise, and 
Maciuujhten, and Sir Barnes Peacock, with 
the Bishops of London, Salisbury, Ely, 
Manchester, and Sodor and Man as asses- 
sors. Thereupon the Archbishop issued his 
citation. The expression of opinion attribut- 
ed to their lordships, ihat ' in the event of 
his Grace declining, as judge ecclesiastical, 
to entertain such a suit, the case would be 
tried elsewhere upon its merits,' does not 
occur in any part of the report, still less in 
the judgment. The reference to discretion 
was apparently directed to the suggestion 
that section 9 of the Public Worship Regula- 
tion Act applied to the case from some not 
easily conceivable point of view. As repre- 
sented, it was an individual opinion that 
cannot be supported, as there is no Court 
which has ecclesiastical jurisdiction before 
which a bishop can be cited, except the 
Archbishop's, just as there is no Court be- 
fore which an archbishop can be cited. As 
to the jurisdiction of the Supreme Court of 
Judicature over a bishop, that has generally 
been exercised rather to prohibit the Eccle- 
siastical Courts than to stimulate them ; but 
there is no principle of law better ascertained 
than that a Court, if it has jurisdiction, is 
bound to exercise it, and by the issuing of 
the citation we are spared the question 
whether there is any authority to enforce 
that law against an archbishop. 

At ttie same time full opportunity was 
given to the Bishop of Lincoln to raise the 
question of jurisdiction, which the forms of 
any Court allow. Sir James Deane, the 
Vicar-General, and Dr. Tristram, the pro- 
secutor's counsel, appeared in their scarlet 
robes of doctors of laws. This might be 
viewed as an assumption on the part of the 
one and a claim on the part of the other 
that a Court was sitting. Of the five other 
counsel, such is the decay of academic law, 
only one had a degree in law, and that was 
the leading counsel for the defendant, who 
perhaps waited until it had been decided by 
a purely ecclesiastical authority that he was 
appearing before a Court of ecclex<«iastical 
law. The point made by the protest is not 
that the Archbishop has no jurisdiction to 
issue the citation, for it has been decided by 



the Privy Cooncil that he has. It was that 
the trial ought to take place before the Arch- 
bishop and the comprovincial bishopfi. If a 
benighted common lawyer may be allowed 
to criticise such high ecclesiastical prooeed- 
ings, it shall be said that the protest was 
made too early. It was not a plea or a pro- 
test to the jurisdiction, bat a challenge to 
the panel, and ought to have been taken 
after the case was called on, and not before 
the opening of the Court. The coarse taken 
was perhaps due to the registrar opaning the 
Court not with a proclamatioDy but by 
simply saying, ' In the Court of his Grace the 
Archbishop of Canterbury/ like the title of 
an affidavit, and in the same breath calling 
on ' Read and others against The BUhop of 
Lincoln,' If the point sacoeed, there will be 
a judicial spectacle before which the aj^iear- 
ance of the full Court for the Consideration 
of Crown Cases Reserved on a saint's day 
will pale. In any case we may expect a 
great deal of ingenious argument There 
may appear a difficulty in aiguing before 
one judge the question whether the argument 
ought not to be before some dozen others as 
well; but the Bishop of Lincoln's counsel 
after the protest are entitled to aigue that 
there is no jurisdiction in an archbishc^ to 
try a bishop, on the assumption that they 
are addressing a very vez^rable person who 
assumes to act as judge and is open to con- 
viction that he is not-Xau; Journal (London.) 



THE BAR EXAMINATION^ AND THE 
UNIVERSITY DEGREES, 

To the Editor of the Legal News : 

Sir, — Your criticism of the Bar examina- 
tions, and your special plea in favour of 
University degrees, contained in the Legal 
News of March 2nd, is neither generous nor 
fair to the General Council of the Bar. la 
You say *' that a school-boy would be cover- 
ed with disgrace if his composition revealed 
the faults of grammar which appear in the 
petition framed by that august body," the 
General Council. In the first place, the 
petition is signed by two French Canadians, 
who might well be excused for some gram- 
matical faults in an Engli-^h composition. 
Look around you and ask yourself how 
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many EngUsh advocates are in a position to 
write deceDtlv a like document in French, 
and yoa wonld probably pause before derid- 
ing two old members of the profession. In 
the next place, did yon imagine that having 
to address a French house, two French Cana- 
dians would do so in a language which was 
not their own ? Having given this explana- 
tion, if such were needed, I now beg to in- 
form you that neither Mr. R. Roy, nor my- 
self; nor any member of the General Council 
is responsible for the English version which 
yoa have published of our petition, and for 
which you wish to make us responsible. The 
honor and glory of the English garb belong 
not to us, but to the translator, who may be 
known to you, but certainly is not to us. 2o. 
Yon state that before the present system of 
ezaminatione for admission to study was 
established, the practice was to waive ex- 
amination for Bachelors of Arts. The practice 
at that time was anything and everything. 
There used to be four or &ve sub- committees 
m Montreal alone, sitting at the same time, 
with about the same number in Quebec, and 
Boards at Three Rivers and Sherbrooke. 
No rule was followed. Some boys were ad- 
mitted who could decline tokl, &c ; some were 
admitted who could not 

The consequence was the profession was 
invaded by ignorant, ill-bred and unscrupu- 
lous men, who resorted to various devices for 
a living, and who have degraded the pro- 
feflsioQ generally in public estimation. I 
think it is as well not to mention the practice 
prior to the present system. 

As for the reasons of the General Council 
against the B. A. bill, I need not repeat 
them, and shall simply refer to my letters in 
the QnzetU on this question. 

3a I have tried, but ineffectually, to recon- 
dle your views on the value of the Bar ex- 
aminations for admission to study. You say, 
first that the Bachelor of Arts ** is told that 
be most submit to a school-bay examination 
by geiitlemen wlio, in some departments of 
Btady, would readily be plucked in the ex- 
aminations through which the candidate 
bas already passed. This is a humiliation 
without any compensation that we can see.'' 
In other words: a 9ciiOol-hoy examination 
before ignorant examiners. But then, you 



immediately add, ''it is unquestionable that 
the preliminary requi^ments for law stu- 
dents have been carried too far." Now, 
sir, I would like to know what you think of 
our examinations." Is it, as by the first 
statement, a childish, a school-boy examina- 
tion on the first elements of reading^ writing 
and fpelling, as the bill for the establishment 
of a Provincial Board of examiners, so fiercely 
and vehemently and threateningly demand- 
ed by Sir William Dawson, and the English 
Universities, proposed to do? Is it a humilia- 
tion for the learned Bachelors of Arts, who 
have passed severe and numerous examina- 
tions at the University, and who are told to 
submit to this Khool-boy examination? Or 
do the Bar regulations require too many re- 
quirements for admission to study law, as 
you also say in the same breath ? 

The contradiction is plain, clear, apparent, 
patent, but it is not peculiar to yourself 
alone. You only re-echo the cry of the 
English Universities, who objected to tlie 
Bar regulations as exacting too many " re- 
quirements,'' to use your own words, and 
who specially objected to philosophy, which, 
we were told, is unknown as a school teach- 
ing matter in English schools ; and after 
having induced the General Council to 
lower the number of marks in philosophy to 
suit their own pupils, now turn upon us and 
speak with scorn of our school-boy examina- 
tions. (This la^t argument was the one 
mostly used by the English Universities be- 
fore the House Committee lately.) 

So much for the requirements themselves 
and for your own consistency. The necessity 
of teaching philosophy (or logic) in the 
English Universities or schools, is, I think, 
apparent to most readers. 

Now, one word about the examiners, whom 
you denounce as ijinorant and incompetent 
You must surely know, sir, that the written 
examination is conducted solely by Profes- 
Fors in the Arts Faculties, and you must be 
aware that such has been our system for the 
last seven years, and that the Rev. Dr. John 
Clark Murray, Professor of philosophy at 
McGill, is the English aid examiner, and 
that Professor Laflamme of Laval, and 
Douville of Nicolet, are the other two aid 
examiners. I wish Rev. Dr. Clark Murray 
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would tell the public what he thinks of our 
preliminary examinations. 

4o. I have little to say on the examination 
for practice. It may be enough to mention 
that you are scarcely more familiar with 
that branch of the question than with the 
other. You sagj^est four years as a minimum 
term of clerkship even for the B.C.L. candi- 
dates. Let me tell yon, sir, that such has 
been the law for over two years. 

In conclusion, I may say it is to be re- 
gretted that you had not read my late Utters 
in the Gazette on these questions. They con- 
tain much useful information, specially to 
those who write for the public They have 
just been issued in pamphlet form, and 
every member of the profession, who takes 
an interest in these matters, is welcome to 
a copy. 

8. Pagnuelo. 
Montreal, March 13, 1889. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, March 9. 

Judicial AbandonmenU. 

J. U. 0. Decbdne, trader, Fraserville. Maroh 1. 

Philippe Rheault, doing buaineaa as A. J. Fortier 
A Co.. Three Rivers, Feb. 23. 

Moreooy frdre, St Francois, Maroh 2. 

Charles Wm. Phillips, doing business as C. W. 
Phillips & Co., boot and shoe manufacturer, Berthier- 
ville, Maroh, I. 

Victor Portelance, Lachevrotidre, Maroh 7. 
Curaton Appointed. 

/^eChapdelaine & Lacouture.— C. Desmarteau. Mont- 
real, ourator, March 5. 

Re Samuel J. Kelly and Thomas E. Kelly.— Kent & 
Turcotle, Montreal, joint curator, Feb. 26. 

Jie Alfred St. Pierre.— C. S. Milette, Richmond, 
curator, Feb. 25. 

Be Pierre Vallidres.— C. Desmarteau, Montreal, 
ourator> Maroh 4. 

Dividends. 

Re J. 0. Boucher,— First and final dividend, payable 
March 23, A. A. Taillon, Sorel, curator. 

Re Brault & Cadieux.— First and final dividend, 
payable March 26, Gauthier & Parent, Montreal, 
curators. 

ife late Cyril Chandler, Stanbridge.— Final dividend, 
payable March 13, M. Corey, Stanbridge Eatt, curator* 

Re Belzamire Quay (F. Guay & Co.)— First and final 
dividend, payable March 28, Kent & Turoottc, Mont- 
real, joint curator. 

Re Andr^ Fontaine.— First and final dividend, pay- 
able Maroh 22, Bilodeaa & Renaud, Montreal, curators. 



SeparaiioH at to Property. 

Marie Alphonsine B^gin vs. Aohille Pmdent Carcm' 
Quebec, March h. 

Sophie Dubreuil \9. Jean Bapiiste Bronsaoaa, trader, 
township of Ditton, Feb. 25. 

Mario Suphrosine Haineanlt rs. Ubalde Areham- 
bault, farmer. St. Timothy, Dee. 10. 

Agla6 Royreau dit Lalibert^ vs. Joseph Gailbert* 
manufacturer, Farnham, Feb. 20. 

Gnta Rebecca Mecklenburg vs. Jacob Roshesolekj 
alias Rogaleky, trader, Montreal, Feb. U. 
Special Termt. 

Extraordinary term of Court of Queen's Bench, 
district of Chicoutimi, April 10. 

Special term of Superior Court, district of Chioou- 
timi> from 2nd to 8th April. 

Special term of Circuit Court, district of Chicoutimi, 
from 20th Maroh to 1st April. 



GENERAL NOTES. 



Doll Twks.— A correspondent of the ScottUk lytic 
Review, writing fmm London, remarks saiily upon the 
** uneasiness and dissatisfaction " which are ** spread- 
ing amongst the Bar," owing to the stagnation of leiral 
business in that city. 

Mbs. Facino-both-Ways.— a curious instance of 
'• right about face " occurred in court recently. A 
petition of nullity had been presented against a hus- 
band, falsely so called, on the ground that he was in- 
sane at the time of the marriage. While the suit was 
still pending the respondent died, and the petitioner 
now claimed administration of his estate as "his 
lawful widow and relict."— £au> Journal. 

Declaration in Assumpsit. 

John Doe complains of Susan Roe 

That she, with scheming art, 
Has stolen from the said John Doe 

His valuable heart. 

For this, to-wit, that heretofore, 

To-wit, November nine, 
She called the said John Doe an oak. 

And styled herself the vine. 

And later on the aforesaid day, 

With malice all prepense. 
The said defendant ate ice-cream 

At plaintiff's great expense. 

And then and there to said John Doe 

Said Suvan Roe implied 
That she would go in coverture 

To be Eaid plaintiff's bride. 

And this to do she has refused ; 

And thus, with cruel art, 
Has stolen from the said John Doe 

His valuable heart. 

And so he prays this County Court 

To do him justice meet ; 
Likewise for diimages he prays. 

Therefore he briugs this suit 

Virginia Vniverti^ Magaxine^ 
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Some steps have been taken towards the 
estsbliahmont of a Federal Court of Appeal 
for Australia. The ^rreatexpense of an appeal 
to the Privy Council has had the effect of de- 
temng litigants from carrying their cases to 
England ; and in ten years only fifty-eight 
appeals have been proceeded with from the 
ooJonies of Kew South Wales, Victoria, South 
Australia, and Tasmania. It is not proposed, 
we believe, to appoint permanent judges for 
the Federal Court of Appeal, as has been done 
in Canada, but to make upaCourt from time 
to time, constituted of the Supreme Court 
Jiidges of the several colonies. 



In the Legislative Council, a motion for the 
■ix months' hoist of tiie B.A, BiU was carried 
m a thin house by five votes. Only thirteen 
membere voted, and the division was 9 to 4. 
In the Legislative Assembly a similar motion 
WM defeated by 33 to 23. Without any wish 
tounderrate the wisdom of the Coundrs de- 
cision, it may at least be pointed out that the 
whole question was very folly discussed be- 
fcie the Assembly, and that the bap was 
Iwgely represented in that discussion by men 
of weight and prominence. So far, therefore, 
M the bar examinations are concerned, the 
divisions above referred to may be regarded 
as a moral victory for the Universities, and 
H would be well for the General Council of 
the Bar to yield the pomt contended for in 
hfthalf of the B. A, degree. In fact, Mr. Marcil, 
who moved the six months' hoist, is reported 
to have suggested that an agreement should 
he arrived at» with the object of reconciling 
the views of the two parties. Mr. de Bou 
diervOle, an ex-Premier, and a gentleman 
whose opinion should have considerable 
weight, writes to the jnanaging director of 
^ Gazette as follows :—' If I had been at 
Qwbec I would have voted for Mr. Lynch's 
hill, because, in the first place, I beheve that 
we should recognize the degrees of the uni- 
^«»«ti«8 of ti» country; and, again, becanse 



having a separate dystem of education for 
Protestants and Catholics, it is not just that 
the one should impose their opinions upon 
the other." 

EXCHEQUER COURT OF CANADA. 
Ottawa, March 5, 1889. 
Before Bubbidob, J. 
Pbtebson v. Thb QusaiN. 
Petition of Big?U —Waiver by the Orown— 
Juriediction, 
The Superintendent General of Indian 
afiaiis, on July 30th, 1880, sold to P. certain 
lots of land being part of the Indian Reserve 
at Samia, for $1,000, the sale beinsr subject 
to the condition that P. would, within nine 
months from the date of sale, erect thereon 
buildings for manufacturing purposes. One- 
fifth of the purchase money was paid at the 
date of the sale, and in Augnist, 1881, although 
the condition to erect buildings had not been 
performed, W., the Indian Agent at Samia, 
received the balance of the purchase money 
from P., stating to him, however, that the 
sale would not be complete until such con- 
dition was complied with. 

Held, that the acts of officers of the Crown 
may constitute a waiver by the Crown, and 
that the receipt of the balance of the pur- 
chf»e money was, under the circumstances, 
a waiver of the time within which the con- 
dition was to be performed, but not of the 
substance of the condition. 

Quaere.— Has the Court jurisdiction to de- 
clare that a suppliant is entitied to have 
letters patent issued to him ? Clarke v. The 
Queen, (per Sir Wm. J. Ritchie, CJ., in the 
Exchequer Court), unreported. The Canada 
Central Sailtvay Company v. The Queen, 20 
Grant) 289, and the Attorney General of Fto- 
toria V. IkUrehank, L. R., 6 P.O. 354, referred 
to. 

Petition dismissed without costs. 
8. H. Blake, Q.C., and 7. Adame, for Sup- 
pliant 

Wallace NeebiU, for Crown. 



CIRCUIT COURT. 

Sherbbookb, March 14, 1889. 

Before Brooks, J. 

MoRiN V. Atlantic & NoBTH-WBErr Ry. Ca 

iSdtftoai/— - Action of damagee for cow hilled by 
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drfendtm^B engine— Track unfmced — Art 
1054, a a 
Hhld>-1. 51 Vic cap. 29, 9ec 194 {Can,) does 
not 90 change the proviHons of sec 13, cap, 
109, R. & C.,a8to make a Railway Qm^ 
pony liable where an animal has strayed on 
to the land of an adjoining proprietor, and 
thence ttpon the track where it is killed, not- 
withstanding the fact that the line of the 
railway is vnfenced, 
2. ConJtracbors are not employees or servants 

wiihvn the meaning of Art- 1054, C. C 
The plaintiff owns a iJBtrm near the villi^e 
o" Magog. The old line of the Waterloo & 
Magog Bailway (acquired by defendants) ran 
a short distance from this farm, the property 
of one Drew lying between it and the rail- 
way. There was a line fence between plain- 
tiff and Drew. The railway was not fenced. 
The fence between plaintiff and Drew was 
taken down by the contractor who was baild- 
ing the new line of railway (the location of 
which was being changed at the point in 
qaestion.) The new line ran through plain- 
tiff's property. The contractor was drawing 
stone through the opening in the fence. The 
plaintiff's cow escaped from his land through 
this opening on the Drew's land, and thence 
upon the railway track where she was killed. 
Bbooks, J. The facts of this case are clear- 
ly established. The cow strayed from plain- 
tiff's land upon that of Drew. From Drew's 
land she went on the track which was un- 
fenced, and was there killed. Under the 
law as it existed previous to the change made 
by 51 Vic, cap. 29, sec 194, the jurisprudence 
of this Province has been to dismiss actions 
brought under such circumstances. I have 
so held in this Court The only question is 
whether such a change has been made in the 
law as to make defendants liable. 1 think 
not The plaintiff allowed his cow to stray 
from the pasture where she belonged, and 
whilst straying she went on the track, as she 
was proved to have done on several previous 
occasions when she was seen by the section 
man in defendants' employment Was she 
'•wrongftiUy^'on the track? She certainly 
was not rightfully there, inasmuch as she 
was a trespasser on Drew's land, and it was 
while trespassing and straying that she found 
her way on to the track. I hold that no such 



change in the law has been made as will 
enable a man to recover for the loss of an 
animal which he has allowed to stray, not- 
withstanding that the Bailway Company 
have not complied with the law as to fences. 
The plaintiff also claims by his dedaiatian 
that the Company is liable because the open- 
ing was made by the contractors whom he 
styles in his declaration " employeea.** Con- 
tractors are not employees within the mean- 
ing Art 1054 G C, and Railway Companies 
are not responsible for the iiBtultB of the con- 
tractor or his men. 

Action dismissed with costs. 
Lawrence & Morris, for Plaintift 
HaU, JVhiU & Gate, for Defendant*. 

PATENT CASE. 
Before thb Deputy Coxkibsiokbk of Patbots. 

Ottawa, Feb. 26, 1889. 
Thb Royal Elbctbio Company op Canada, 
Petitioners ; and Edison Elbotbic Light 
Company, Respondents. 
Patentr-Exdusive jurisdiction of Minuter of 
AgricuUure—IMwre to manvfacture in 
Oanada- 
Hbld :— 1. The Minister of AgricuUure, or Hi 
deputy, has exdusive jurisdiction as to the 
question of the validity of a patent under 
Section 37 of the Patent Act, and cannot 
divest himsdf of it by relegating it to any 
other tribunal whatever. {Telephone Man^ 
faduring Co. v. Bell Telephone Co, 9 leg. 
News, 27.) 
2. TheallegatUmof inability to manufacture in 
Canada is not a good defence to an action 
to annul a patent for not manufacturing in 
Canada ; and where it appeared thai aU 
the esserUial elements and component parU 
of the invention continued to be imported by 
the patentee, in a manufactured state, for 
the purpose of putting them together in 
Canada, the patent was annulled. * 
Thb Dbputy Commissionhb (R. Popb):— 
This is a petition to the Minister of Agricul- 
ture, bearing date 1st May, 1888, to have 
declared null and voitl, the Patent Na 10654. 
granted to Thomas Alva Edison, on the 17th 
November, 1879, -for new and useful 
** improvements on Electric Lamps, and in 
*' the method of manufacturing the same, the 
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•title whereof ia Ediwn EUctric Lamp!' on 
the groond of violation of The Patent Act, 
Cbnsolidated Statutes of Canada, Cap. 61, 
Section 37, which reads as follows :— " Every 
patent granted, nnder this Act, shall be sub- 
ject and be expressed to be subject to the 
condition that such patent and all the rights 
and privileges thereby granted shall cease 
and determine, and that the patent shall be 
nnll and void at the end of two years from 
the dote thereof, unless the patentee or his 
legal representatives, within that period, 
commenoe, and, after such commencement, 
continnonsly carry on in Canada the con- 
straction or manufacture of the invention 
patented, in such manner that any person 
denring to use it may obtain it^ or cause it 
to be made for him, at a reasonable price, at 
acme manufactory or establishment for 
making or constructing it in Canada, — and 
that snch patent shall be void if, after the 
expiration of twelve months from the grant- 
ing thereof^ the patentee or his legal repre- 
sentatives or his assignee for the whole or a 
part of his interest in the patent imports or 
eanaes to be imported into Canada, the 
invention for which the patent is granted ; 
and if any dispute arises as to whether a 
patent has or has not become null and void 
onder the provisions of this section, such 
dispute shall be decided by the Minister or 
the deputy of the Minister of Agriculture, 
whose decision in the matter shall be final. 

**2. Whenever a patentee has been unable 
to carry on the construction or manufacture 
of his invention within the two years herein- 
before mentioned, the commissioner may, at 
any time not more than three months before 
the expiration of that term, grant to the 
patentee an extension of the term of two 
yeaiB on his proving to the satisfaction of the 
commissioner that he was, for reasons 
beyond his control, prevented from comply- 
ing with the above condition. 

"3. The commissioner may grant to the 
patentee, or to his legal representatives or 
assignee for the whole or any part of the 
patent, an extension for a further term not 
exceeding one year, beyond the twelve 
months limited by this section, during which 
he may import or cause to be imported into 
Canada the invention for which the patent is 



granted, if the patentee or his legal repre- 
sentatives, or assignee for the whole or any 
part of the patent, show cause, satisfactory 
to the commissioner! to warrant the granting 
of such extension ; but no extension shall be 
granted unless application is made to the 
commissioner at some time within three 
months before the expiring of the twelve 
months aforesaid, or of any extension 
thereof." 

On the 16th November^ 1881, an extension 
of three months' time within which to 
manufacture was granted to the patentee, on 
his application to this effect, in which he 
alleged that ''having been engaged in intro- 
*' ducing his invention in other countries, he 
"had failed in manufacturing in Canada, 
'* within the two years prescribed by law, 
"owing to the large capital which is 
'' necessary to establish such manufactura" 

By assignment, the respondents became 
the holders of the patent 

The petition alleged that the patentee and 
his assignees, had not manufactured the 
invention within the two years prescribed by 
law, and that the alleged extension of three 
months within which to do so, had been 
obtained by false and wilful misrepresent 
tation ; that the patentee and his assignees 
had imported the invention into Canada, 
after the twelve monl^ allowed by law, and 
prayed, for these reasons, that the patent be 
declared null and void, and the extension 
above mentioned, set aside and cancelled. 

On the application of the petitioners, the 
Deputy Commissioner issued an order upon 
the respondents' counsel, to produce at the 
trial, all the invoices, accounts, letters and 
other documents, enumerated in a certain 
paper or "Notice to produce," previously 
served upon them, at the instance of the 
petitionere, in order that the same might be 
used as evidence, if required. 

By mutual consent, the trial was fixed for 
the 13th November, 1888, when the respective 
counsel, with the witnesses, being present, 
the case was proceeded with. 

The respondents' counseli in addition to 
the general denial, by way of preliminary 
plea, took exception to the jurisdiction of 
this tribunal, on the ground, that on the 31st 
March last, and prior to the date of this 
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petition, the respondentB had taken action 
against the petitioners, in the Superior Court 
for Lower Canada, at Montreal, praying for 
damages, and the issue of an injunction, for 
infringement of the patent now in question ; 
that the petitioners did not answer the 
action, hut on the 18th May> applied for a 
stay of proceedings in the action, until the 
decision on this petition could he ohtained^ 
and which application the Court had granted. 
Counsel for the respondents argued, in 
effect, that the matters raised in the present 
petition could be urged as a defence to the 
action in the Superior Court, under the 33rd 
Section of The Patent Act, which is as 
follows: — "The defendant in such action 
"may plead specially as matter of defence^ 
" any fact or default which by this Act, or by 
" law, renders the patent void ; and the court 
"shall take cognizance of that special plead- 
" log and of the facts connected therewith, 
''and shall decide the case accordingly.'' 
That it is specially within the functions cf a 
court of justice to determine the matters in 
issue herein, the court having power to 
compel the attendance of witnesses, the 
production of documents, to punish for con- 
tempt and for perjury, powers lacking in the 
Minister of Agriculture, and the Superior 
Court for Lower Canada, at Montreal, having 
been seized of this case, before the pre- 
sentation of this petition, should not be, and 
could not be, deprived of its jurisdiction; 
that it is contrary to the fundamental 
principles of justice, and to public policy, 
that the Courts of Justice, in which the 
fullest investigation could be had, and the 
right of appeal preserved to both parties, 
should be ousted of their jurisdiction, and 
the trial of the issue transferred to a semi- 
political tribunal, not having the power to 
compel the attendance of witnesses or the 
production of papers, or punish for contempt 
or perjury, and from whose decision there is 
no appeal ; that the jurisdiction of the ordi- 
nary courts is concurrent with that of the 
Minister of Agriculture, and it is a well 
established principle, that where there is 
concurrent jurisdiction, the court first seized 
of the case is allowed to adjudicate therein, 
and that the second court appealed to will 
not interfere; that Dr. Tach6 had ruled in 



the caae of the Telephone Mamffaetunng €b. «. 
The BeU Tdepho/ne Ok* that the ordinary 
courts had not ooncorrent joriadiction in this 
matter, but in this he was in error^ and 
moreover as this point did not arise in that 
case, there being no litigation before the 
courts with respect to ity his statement to this 
effect was mere obiter dictum ; and his fiirther 
statement, that the courts had sustained him 
in this view of the law, is equally erroneoos 
— the decision in the case of SmUh «. Ooidie 
in the Supreme Court Reports, VoL 9, p. 46, 
does not declare the jurisdiction of this tri- 
bunal exclusive, but merely oondnsive, that 
is, where application is made to it in the fi»t 
instance, and not as in the present case, 
where an ordinary court has already been 
and is seized of the case ; that this is the 
view also taken by Justice Osier in the case 
of the BeU Telephone Co. v. The Mifdster of 
AgrieuUwe, 7 Ontario Law Reports, p. 605, in 
which application was made for a writ of 
prohibition, to restrain the Minister of Agri- 
culture from proceeding in a case then p<*nd- 
ing before him, on a petition to declare null 
and void a patent held by that Company; 
that Dr* Tach^*s ruling, therefore, should not' 
be considered binding in the present case, 
and that this tribunal should not entertain 
the present application, but refer it to the 
ordinary courts, constituted for the purpose, 
and having all the necessary powers to adju- 
dicate upon it 

Counsel for petitionerB,con(ra, that the ques- 
tion of jurisdiction had already beendedded 
and pronounced upon, by Dr. Tach6, in the 
case of Barter v. Smith, f and in the BeU Tel- 
ephone Case, which was even a stronger case 
than this, for in that case, there was not only 
a case pending between the parties in the 
High Court of Jiutice in Ontario, but the de- 
fendants had actually pleaded to the action, 
whereas in the present case, the petitionen 
had not pleaded to the action, but on petition 
to that effect, had the proceedings stopped 
until the decision of this tribunal could be 
had. Dr. Tach6 in those cases properiy de- 
cided, that there was no concurrent jurisdic- 
tion, but that this tribunal had exclusive 
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jnriidictioii to dedde M toihe validity of the 
pttBDtyin the case of importation or non- 
mamifiKtaxe, and that hia decision had been 
lostaiiied and approved by every Court of 
Jvtioe that had occasion to refer to it— the 
Soprame Court, in the case of 8mi^ v. OMie, 
and the Ontario Court of Appeal in the same 
cub; the High Court of Justice in Ontario, 
in the prohibition case of the BeU TeUphone 
Cb, 7 Ontario Beports, p 605, in which the 
ooort held tliat the writ would not lie ; and 
ihointiiecaseofthesamejBea TeUphcneCo, 
kit a writ of certiorari to review the decision 
of the MinistBr of Agriculture, and which the 
eoait leliised to grant, on the ground, that no 
sodi writ would lie, and no review could be 
liad, 9 Ontario Law Beports, p. 339; also the 
case of MikHuU v. Tht Hancock Ingpvraior 
Ompany, * tried before Dr. Tach^, on refer- 
ence hmL the Superior Court for Lower Can- 
ada, in whidi the judge granted a stay of 
proceedings, till the decision of the Minister 
of Agriculture could be had on the validity 
of the patent, under the 37th Section of The 
JPatentAet; that all these decisions should be 
i^anied as binding on this tribunal, and as 
aettUng the question of its exclusive jurisdic- 
tion in the present case. 

The Deputy Commissioner stated, that in 
riew of the la^ number of witnesses present 
from the United States, and other places dis- 
tant from Ottawa,who were naturally anxious 
to return to their homes as soon as possible, 
he would not delay the proceedings at this 
8ta^ but would render his decision on this 
point, when judgment should be rendered on 
the merits of the case. 

The evidence was then proceeded with, 
luting over three days, including an admis- 
•ioQ of facts by the parties, when the case, 
by agreement, was postponed to the 17th 
DBoember, for aigument of counsel, when the 
esse was ably argued, at great length, by 
coonsd on both sides. 

do be «onoInded next week). 



THE JURISDICTION OF AN AHCH- 
BISHOP. 

On February 12, at the Palace of Lambeth, 
befote the Archbishop of Canterbury, with 
the Bishops of Winchester, Bochester, Oxford, 

'^U*Hewi.». 



and Salisbury as assessors, the Bishop of 
Lincoln appeared, and on being asked by 
the Archbishop whether his lordship had 
anything to say before the Court was opened, 
said: My 'Lord Archbi8hop,-'I appear before 
your Grace in deference to the citation which 
I have received, and in accordance with my 
oath of 'due reverence and obedience' to 
your Grace and the See of Canterbury ; but I 
appear under protest, desiring, with all 
respect, to question the jurisdiction which 
your Grace proposes to exercise. I have 
been summoned to answer certain charges 
preferred against me before your Grace or 
your Grace's Vicar-General ; and if it should 
appear that such is the canonical Court 
before which one of your Grace's suffragans 
ought to be tried for such alleged spiritual 
offonces, and wherein such offences can be 
fully and freely adjudicated upon on their 
merits, I shall be ready and thankful to 
answer for myself. But your Grace will par- 
don me if I submit that, as an accused per- 
son, and also in view of the grave issues 
involved in this casoi and of their bearing on 
the whole Church of England, as well as 
upon the position of all your Grace's suffra- 
gans, I feel obliged, at the outset, to do what in 
me lies towards secnringfor myself, and there- 
in for all members of the English Episcopate, 
that form of ecclesiastical procedure by which 
your Grace's metropolitical authority can be 
most fittingly and regularly exercised. There 
can be no doubt that, in accordance with the 
practice of the Primitive Church, the most 
proper method for the trial of a bishop in 
such cases would be before the Metropolitan 
with the tx>mprovincial bishops. It may also 
be held that a trial before the Archbishop as 
sole judge might impair the rightful position 
of your Grace's suffragans, both individually 
and in relation to the province. I would, 
therefore, humbly pray your Grace to allow 
me to be heard by counsel on this point, 
whether your Grace's jurisdiction would 
not be more properly exercised, with regard 
to the matters charged against me, by your 
Grace as Metropolitan with the comprovin- 
cial bishops, such matters to be adjudicated 
upon on their merits by your Grace with the 
advice and consent of the bishops of the 
province; and whether, this being the case, 
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I ought not to be dismissed firom making 
any answer to the present citation. Having 
made this statement, I beg moet respectfally 
to appoint my proctors, and leave all legal 
matters in their hands and those of my 
connseL 

The Abchbishop : I desire the registrar to 
open the Court. 

The Rbgistrab: ' In the Court of his Grace 
the Archbishop of Canterbury— 22e(u2 and 
othern v. The Bishop of Lincoln,* 

Thb Abchbishop: Does the Bishop appear? 

Mr. Edgar Francis Jenkins then appeared 
to the citation in the cause, exhibiting the 
proxy of the Right Rev. the Lord Bishop of 
Lincoln under his hand and seal appointing 
George Henry Brooks and Edgar Francis 
Jenkins, Procurators-General of the Arches 
Court of Canterbury, as proctors in the cause, 
but, nevertheless, under protest to the juris- 
diction of the Archbishop of Canterbury and 
of his Vicar-General in the matter, and 
prayed to be heard in extension of such pro. 
test— Mr. Wainwright then exhibited the 
proxies of the four promoters of the suit — 
Mr. Ernest de Lacy Read, Mr. William 
Brown, Mr. Felix Thomas Wilson, and Mr. 
John Marshall, and produced a citation 
which had been duly served, with the 
affidavit of service annexed to it. — The 
Archbishop asked what time would be re- 
quired to extend the protest. — ^Thereupon 
Sir Walter Phillimore, appearing with Mr 
Jeune, Q.C., and Mr. A. B. Kempe, on behalf 
of the Bishop of Lincoln, asked a week as a 
convenient time within which to extend the 
protest 

Dr. Tristram, Q.C., and Advocate, appear, 
ing as one of the counsel for the promoters of 
the Archbishop's office in the case, asked 
that Court days might be appointed during 
the pendency of the cause for the purpose of 
enabling the parties to bring in their plead- 
ings and to make such interlocutory appli- 
cations as might be necessary for expediting 
the cause. It was always usual in the 
Ecclesiastical Courts for ail pleadings and 
for applications to be made in Court and not 
in the registry, and after a perusal of the 
mode of procedure adopted in the case of 
Lucy v. The Bishop of SU David's, he found 
that in that case the proceedings were the 



same in form as was used in practice at that 
time at Doctors' Commons. He apprehended 
that in this case it would be convenient in 
the main to follow that practice. He sub- 
mitted that if a Court day, say onoe a week 
or once a fortnight, were appointed during 
the pendency of the causoi the matters might 
come before the Vicar-General, and then the 
counsel could arrange upon what day they 
would bring their applications before him.— 
Sir Walter Phillimore asked that the Court 
should sit once a fortnight 

The Archbishop : I think, perhaps, that 
would be more convenient for the counsel on 
both sides. The whole Court will assemble 
whenever the business to be transacted is 
other than formal, and when it is formal, the 
Vicar-General will receive and conduct the 
necessary formalities as often as may be 
agreeable to counsel on both sides. Perhaps 
it will be convenient to counsel to attend at 
the Royal Courts of Justice, as there is now 
no Doctors' Commons. The Vicar-General 
will hold a Court this day week in the Royal 
Courts of Justice to receive the extended 
protest, and the full Court will sit on March 
12. 

The Registrar : The Court is adjourned to 
the Vicar-General's room. No. 540, in the 
Royal Courts of Justice, on Tuesday next 



APPEAL REGISTER— MONTREAL, 
Friday, March 15. 

Bell Telephone Oo, <fc Skmner. Two cases.— 
Motion in each case for leave to appeal to 
Privy Council. C.A.V. 

Stanton dc Canada Atlantic RaUway Co*-- 
Motion to reject demand of reasons. Motion 
rejected with costs. On motion for re-trans, 
mission of record to Court below, for final 
adjudication on costs incurred in the Superior 
Court C.A.V. 

The Queen v. Oat^.— Reserved case fixed 
for 21 St 

Joseph & ^«cA€r.— Motion for leave to appeal 
to Privy Council Granted. 

Kimpton dc Kimpton, de Kimplan, — Two 
cases. Petition for leave to join in appeal* 
Granted upon payment of costs to respon- 
dents. 

Lehlanc dt BeavparUmU—He^xvag condnded 
CJLV. 



THB LEGAL NEWS. 



95 



Mcntphuir & BomqoA VSle Marie^ <t Dur 
mcmO.— Part heard. 

SoUurday, March 16. 

Mimiplauir de Bcmque VUle Marie, <& Pu- 
memiZ.— Hearing oontinaed. 

Monday, March 18. 

KinptoH ^ Kimpttm, 80 and 81. Two 
ai^jeab.— Petition to be permitted to join 
in aj^KaL Granted, on payment of costs of 
motion to respondents. 

Bruar& lfc7at^«ft.— Petition of defendants 
par rqmK d^inttanee for leave to appeal from 
interlocutory judgments. Granted as to 
jodgment d 23rd Febroary, and rejected as 
to judgment of 19th October. 

Mcn^pUdar S La Banque VUU Marie.— 
Hearing concluded. G. A. V. . 

Oie. du Qrand Trone & Black et a/.— Heard. 
C.A,V. 

Oreene etaLd: ifajopin.— Part heard. 

Tuesday, March 19. 

QreeneaaL <k ifcif>pin.— Hearing concluded. 
CJI.V. 

MainviUe iSc 0(/rbeU,— Heard. C.A.V. 

Er parte Herminie />uf<nir.— Writ of habeas 
orrpuB ordered to issue. 

Wednesday, March 20, 
Oundy & City of ifonfreoZ.— Heard. C A.y. 
Er parte Herminie Dufour. — Conviction 
qnashed. 

Montreal Street Railway Co. & Ritchie.— 
Part heard. 

Thursday, March 21. 
^ Queen v. Oat^.— Beserved Case heard. 

aA.v. 

^^«»t <fe Kerr (Two appeals).— Heard. 
(UV. 
^«^AjDorw.— Heard. C.A.V. 

Briday, March 22. 

^ Queen V. Oat^.— Conviction main- 
tained. 

^'*»«feai <fc lfm««.— Motion for leave to 
*PPwl ^m interlocutory judgment C.A.V. 

^^ton 4? JKmpton.— Motion for substi- 
tution. C.A.V. 

^i^fit dc Oawcant— Heard. C.A.V. 

^<««8/<fc5tone.— Heard. C.A.V. 

^^ <fc CorparatUmofSU Fafentin,— Heard. 
CJLV. 



Sangster de Hood.— Heard. C.A.V. 

CorporatUm of Lachutedc Burroughs.— Heaxd, 
C.A.V. 

Saiwrday, March 23. 

Kimpton dc Ztmpton.— Motion for substitu- 
tion granted without costs. 

Omsalee dc Davie.— MoiAon for leave to 
appeal from interlocutory judgment C.A.V. 

Montreal Street RaUway Co. dc Ritchie.— 
Hearing concluded. G.A.V. 

Farwdl etol.dc WaXbridge: Farwdlet al. dc 
Ontario Car dc Foundry Co.— Taxi heard. 

The Court adjourned to March 26. 



INSOLVENT NOTICES, ETC. 

Quebec Qffieial (7<uette, IforeA 16. 

Judieial AbandonmeiUe. 

Napolten J. Bertrand, Sherbrooke, March 7. 
laaie Frechette (James Aixd & Co.)» boot and shoe 
manufaotorer, St. Hyaointhe, March 7. 
H. Gagnon ic Co., dry goods, Qaebeo, March IS. 
P. L. Quillemette, St. Jerome, March 7. 
Calixte Laroie. trader. St. Cyrille, March 14. 
Dayid Beai importer, Montreal, March 7. 

Ouratore Appointed. 

Re A. E. Boisseaa, dry goods merchant— H. A. 
Bedard, Qaebeo, oarator. March 13. 

Be T. L. Brown, Inyemess.— J. McD. Huns, Mont- 
real, oarator, March 13. 

Re Georges Dabeiger.— B. Angers. Malbaie, corator} 
February 19. 

Be F. L. D^ry, St Hilaire.~A. Torootte. Montreal, 
curator, March 7. 

Be Napolten Oaeharme, hotel-keeper, Salaberry de 
Yalleyfleld.— J. A. Lapointe, Beauharnois, oarator, 
MMFchlL 

Be F. F. Ferland.— Kent & Tareotte. Montreal, joint 
curator, March 13. 

Be Joachim Laberge, Chateaugnay.—T. Gauthier 
and H. Parent, Montreal, joint curator, March 12. 

Be A. R. Laprairie, Jr.— J. McD. Haines, Montreal, 
curator, March 13. 

Be F. A. L'A11emaiid.~A. W. Stevenson, Montreal, 
curator March 13. 

Be Markus Markus.— J. McD. Hains, Montreal, 
curator, March 13. 

Dimdende. 

Be W. W, Beckett et al— First and final diyidend, 
payable April 5, A. McKay and J. J. Griffith, Sher- 
brooke. joint oarator. 

Be L. J. Beltveau & Co —Fourth and final dividend, 
payable March 26, Geo. Bury, Montreal, assignee. 

Be Rose Ann 0' Gain.— First and final diridend, 
payable April 2. J. O'Cain.St. John's, curator. 

/^eMathien k Gagnon.—First dividend, payable 
April 8, Kent A Turcotte, Montreal, Joint curator. 

Be Zotique Poaliot, L'Islet.— First and final dividend, 
payable April 1, H. A. Bedard, Quebec, curator. 
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Be Bvgmie Eoy.-Fint diTidend. payable Ifsroli 27 ; 
B. A. Bedaid, QuAbee. enzBtcf . 

i2e Alexander Tyo, Dundee.— Fint and final dM- 
dend, payable Marah 27. J. A. Lapointe. fieanbamois, 
oorator. 

SeparaiuMtutoI^roperty* 

Geoigianna Brterd alia§ Laroobe rs. Cbarlei Lebeaa, 
tanner, Ste. Brifide, Maroh 13. . 

Odile Mart el vs. Joseph Baxlnet, maniuaotnier, 
Sorel, Ootober 15. 



GENERAL NOTES. 

PBOTiBBS.—Nations all oyer the world are addicted 
to proverb making, and the legal prof esaioo is ot ooarse 
fathered with a goodly share. In a ooUection of ' Pro- 
verbs, Maxims, and Phrases of all Ages,' recently pab- 
lished by Robert Ohristy, an Amenoan lawyer, many 
of these sayings have been ohronioled, and, thoogh 
they are somewhat saroastlo, we may say of them, as 
Mr. Christy truly remarks, that * if the eensares are 
baseless, they are harmless ; if well founded, the pro- 
fession should amend itself.' Two German proverbs 
may be quoted: * The nobieman fleeces the peasant, 
and the lawyer the nobleman.' 'The suit is ended,' 
said the lawyer, ' neither party hu anything left.' The 
Danish rroveib is certainly biting : ' Virtue ia in the 
middle,' said the devil when he seated himself between 
two lawyers ; but the Dutch one is more charitable, 
' The better lawyer, the worse Christian.' There are 
many younger professions than the law, and it will be 
interesting to watch what dass of proverbs gathers 
round them, for a proverb has been well said to be ' the 
wit of one man and the wisdom of many.' 

Db. David Duouct Fixld.— The diploma recently 
conferred -at the University of Bologna on Mr. David 
Dudley Field, the well-known lawyer and oodifler of 
New York, after reciting that through the special fa- 
vour of the most great and good Qod it has come to pass 
that the learning of mankind, utterly effaced and ex- 
tinguished in the barbarism of the ages, should here 
at length, like the Phoenix, burst forth into renewed 
life from its own ashes, and it has been a custom from 
the most ancient times that students who, coming from 
the whole drcle of the world to this home of wisdom, 
should at the completion of their course of study have 
given proof of learning and ability« should be honored 
with the laurel and ample prerogatives; and the light 
which first rose from hence, as it were the morning 
light of humanity, wherewith was dispersed the dark- 
ness of barbarism and ignorance, should now, at the 
completion of eight great circles of years in the pre- 
sence of the most illustrious men coming hither from 
all parts of the world, have shone with greater brilli- 
ance than the noonday sun ; and in the convention of 
the body of lawyers of this uoiyersity, there have been 
presented brilliant testimonials and proofs of the merit* 
learning, and special services toward the State of that 
most illustrious man, David Dudley Field, the body of 
the university, with one voice and accord have com- 
manded that the same most illustrious man should be 
honoured with the laurel :— bears witness that that 
most illostrious man David Dudley Field has on the Idee 
of June. 1888. been created and appointed Doctor of 
the Univeniity of Bologna, and is given at the solwm 



fesUvalof the nnlvenity, labMribad by t]i« L 
Maguifions and the President of the Order of Dootoa, 
and marked with the great seal of the TTBiversity of 
Bologna- 

PoruLAS BSLur ui Dbaib WASftAViB.^AB opinion 
is commonly entertained that the Soveraiga ligBS 
some instrument l^ virtue of which tapital offiBnoes 
are punished with death ; henoe. these presamiad doou- 
menU are popularly termed "Death Wanaats." 
Such, however, not only is not the case in Bng^and, 
but, so far as our knowledge goes, never has been. 
The only authority for the execution of a eriminal ii 
the verbal sentence of the Judge, pnmounoed In open 
court, in a prescribed form of words. This Che sheriff 
or his depuy is bound to hear and to execute. After 
the offenders are tried, the Judge (or, at the Old BaUey, 
the Keoorder) signs a list containing the naoMS, 
offenoes and punishments of the oonviets, and the 
names of the prisoners acquitted ; and a oopy is given 
to the sherilt The list (commonly called a ealendar) 
is, however, a mere memorandum, and of no binding 
authority whatever. Lord Hale, in the seoond volume 
of his *' Pleas of the Crown," records the ease of a 
judge r^unno to sign any ealendar, fearing, be said, it 
might grow into a rule ; the sheriff, believing that the 
calendar was really necessary, neglected to exeente a 
criminal who had been capitally convicted, and he was 
heavily fined m consequence; the law being distinctly 
laid down by Lord Hale, and the other jndgesof the 
time, that the eer6a2 sentence was *' the only and saf- 
fiOient authority." So important, indeed, does the 
law deem this verbal sentence of death to be. that it is 
very reluctant to use it in cases where pfobably it will 
not be carried into effect ; and in such eases the jadge 
is empowered by act of Pariiament to abstain from 
jXMtMa sentence of death, and to order such sentence 
to be ntnrded only. At the Old BaUey the custom 
former^ was for the Recorder, at the termiaaaon of 
each session, to wait upon the Sovereign with a list o' 
all the prisoners lying under sentence of death; and, 
after expUining the several cases, to reodve the royal 
pleasuie theieon, a ndthen by a warrant under his (the 
Recorder's) hand, directed to the sheriA,to ooBuaand 
execution to be done on a day and at a place therein 
named. This practiee continued until the acce ssi o n of 
her present lisjesty, in the first year of whose reign 
Mr. Baron Parke (afterwards Lord Wensleydale) tried 
a man at the Old Bailey for a certain olfonce still, by 
the letter of the law, capital. From motives of deli- 
caoy it was deemed highly inexpedient to lay the 
details of the crime before the C^ueen ; and, in 
order to prevent an infringement of the law by 
neglecting to do so, a bill was hurried through Parlia- 
ment, the 1st Victoria, cap. 77, by the first section of 
which it was enacted that for the future it should not 
'* be necessary that any report should be made to Her 
Majesty, her heirs and her jracoessors. In the esse of 
any prisoner convicted before the Central (3rinii]ial 
Court, and now or who may hereafter be under sen- 
tence of death." Thus the practice at the Old Bailey 
is now assimilated to that of all the other coarU in the 
kingdom, and the Sovereign is never consulted abont 
any capital oflhnoes whatever. See pp. VM ^^ 
" Things Not Generally Known." by John Tinbi' 
F.S.A. (David Bcgue, London, 1856). 
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The exclnsive jurisdiction conferred on 
the Minister of Agricalture, or his deputy, in 
qoestions affecting the validity of patents, is 
80 tbDormal that notwithstanding the posi- 
tive terms of the statute, the existence of the 
authority has been challenged in almost 
every case of importance. This great power, 
we presume, was conferred under the im- 
pression that cases of this class should be 
entroBted to an officer conversant with the 
points likely to be raised, and who could 
devote the time necessary for their trial and 
investigation. The work appears to have 
been well and carefully done, and no com- 
plaint is urged so far as the ability or 
conscientiousness of the officers performing 
it is concerned. Nevertheless, the feeling 
exists that interests v(hich are often of the 
greatest magnitude and importance, should 
not be left to the final disposal of a single 
arbiter who has not even power to com^tel 
the attendance of witnesses, or the production 
of documents. The law has carefully guarded 
the rights of suitors in other matters, by 
providing for an appeal from Court to Coart 
For example, a recent case touching the 
removal of an executor, has passed through 
foor courts, and been examined by at least 
a dozen judges. Why should the question 
of forfeiture of a patent, involving perhaps 
hundreds of thousands of dollars, be finally 
disposed of by an officer sitting alone? The 
demand for some mode of revising these 
decisions seems perfectly natural and well 
founded. 



The business of the Court of Exchequer is 
assuming large proportions, and many of the 
questions coming before it are of general 
interest It seems desirable that the pro- 
vision made by order of Council for placing 
early notes of the decision j' of tlie Supreme 
Court before the profession, should be ap- 
pM also to the Exchequer cases ; and in the 
intemst of the bar throughout Canada we | 



would suggest that the extension be made at 
an early date. 



The Government of Canada was put upon 
its defence for not disallowing the Jesuits' 
Estates Settlement Act, 51-52 Vict. (Q.) ch. 
13, but the votes in favourof disapproval— 13 
out of 201— make a very insignificant figure 
compared with the vehemence of the attack. 
The discussion seems to have had a good 
effiict upon th6 whole, for it has resulted in 
almost perfect unanimity of judgment by 
the lawyers of both sides of the house, that 
the Goveniment acted wisely in not inter- 
ferring with the bill. Much, in fact, that 
was urged against the bill might have been 
conceded without bringing its opponents any 
nearer to success in their effort to establish 
that the measure was not within provincial 
rights. 

COUR DE CIRCUIT. 

C(yram Jbttt^, J. 

Montreal, 19 fSvrier 1889. 

Mallette v. Latulippb. 

Aliments— Bdle-fiUe. 

Jug6 .—Que la deiie aiimentaire ne peut itre r^ 
damie dc la heUe-fiUe, apris U dic^s de son 
marif sans enfants, alors mime que cetie 
dette arait pris naissance et iti riglie par 
contrat du vivant du mari. 

La dtfenderesse avait 6pous^ Victor Br6- 
gau, fils de la domanderesse. Cette demidre 
6tant pauvre etdans le besoin, poursuivit son 
fils pour pension aiimentaire. Sans attendre 
un jugement sur cette ponrsuite, le fils s*o- 
blige & payor & sa m^re $2 par mois. 

Le 26 avril 1888, le fils est d4c6d6, sans en- 
fants, instituant par testament, la d^fende- 
resse, sa femme, l^ataire universelle. 

La mSre, domanderesse, poursuit mainte- 
nant sa belle-fiUe, en vertu de I'^crit que lui 
a consenti son fils, et soutient qtie la dette 
aiimentaire 6tant n6e du vivant du fils, elle 
est passee & la d^fenderesse, son h^ritidre. 

Jbttb, J. — Bien que la pretention de la do- 
manderesse ait 6t^ soutenue par un certain 
nombre de jurisconsultes, entre autres :^ 
1 Mourlon, No. 752; 1 Marcade, No. 718; 6 
Aubry <fc Rau, p. 100, Note 10; le senti- 
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ment contraire a fini par pr6valoir en doc- 
trine et en jnrispradence. 

DemoUmbe s'est le premier pronono^ centre 
la transmissibilit^ de la dette & lli^ritier du 
parent qui produisait Taffinit^ et son opinioni 
fortement raisonn^, ne parait plus contes- 
ts 

L'action de la demanderesse doit done dtre 
renvoyfe. 

MireatUtf pour la demanderesse. 

Lavrendeau^ pour la d^fenderesse. 

AutoriUs : C. C art 167 i 2. 

4 Demolombe, No. 40. 

1 Ma8s6 & Veig6, p. 222, Note 10. 

Dalloz, Verbo Mariage, No. 652. 

3 Lanrent, No. 48. 

Siiey 1856, 2, 385. 

" 1857, 1, 809. 

." 1866,2,364. 

" 1880, 2, 299. 

PATENT CASE. 
Before The Dbputy Gommissionhb op Patents. 

Ottawa, Feb. 26, 1889. 
The Royal Electric Co. op Canada v. Edison 

Electric Light Co. 
Patent— Exdudw jtariBdiction of Minister of 
Agriculture — Failure to manufactwre in 
Canada, 

[Continued from p* 93.] 
The Deputy Commissioner :— 
The evidence adduced by the petitioners 
established in substance; that Uie patent 
was granted to Thomas A. Edison, on the 
17th November, 1879 ; that on the 16th Nov- 
ember, 1881, an extension of three months 
time within which to manufacture was grant- 
ed ; that on the 12th February, 1880, Edison 
assigned the patent to *< The Edison Electric 
Light Ca," and on the 30th December, 1886, 
the latter assigned to ''Edison Electric Light 
Co.,*' — the respondents. The lamp coDsists of 
a glass globe or bulb, glass tubing, inside 
pieces of glass, platinum and copper wires, 
carbon filament, and brass bottom ; all these 
articles were imported from the United 
States, from the time the patentee and his 
assignees began to make the lamps in Cana- 
da, and still continue to be imported; that 
the process of making the lamp from these 



imported articles consisted of several opera- 
tions, such as attaching the carbon filaments 
to the leading-in wires— the leading-in wires 
having been previously let into the glass and 
sealed in ; the glass bulb and tube attached to 
it, the air exhausted from the bulb, and con- 
nection made with the brass cap or base to at- 
tach it to the socket, to connect with the cir- 
cuit> supplying the electric current, On the 
14th November, 1881, The Eduon EUdric 
Light Co. started a small factory in Montreal, 
worked by two men, and the outfit consisted 
of a small dynamo, several pumps for pro- 
ducing the vacuum in the globes, several 
small, glass blower's fires, gas fires, altogether 
of the value of about $2,000, and commenced 
the manufacture of the lamps from the 
materials imported from the United States 
as above stated ; and on the 17th had com- 
pleted, two lamps ; the carbon filaments were 
put into the lamps in the condition they were 
brought in from the United States, and were 
not subjected to any further treatment or 
process of carbonization after their arrival in 
the factory in Montreal The carbon filaments 
are made of bamboo, imported into the 
United States from Japan, in the crude or 
natural state, in strips, and on arrival at the 
factory in the United States, they were far- 
ther split into smaller strips, the pith re- 
moved, and then by knives or dies, further 
reduced to the proper size of the filament; 
these filaments were then put on a block or 
mouM packed with carbon, then put into a 
furnace and baked or carbonized ; this pro- 
cess requires great skill and ial>or, and is 
very difficult, and can only be done by skilled 
workmen; they tried to carbonize the fila- 
ments in Montreal but could not succeed, as 
the men were not skilled in the work. The 
glass bulbs were made in the United 
States from pot glass, the glass blow- 
ers there blowing them by several 
processes into the size and shape required. 
These bulbs were made expressly for use 
on the incandescent lamps, and must 
have the same expansion as the platinum, 
and are not ordinary articles of commerce; 
the glass tubing also must be made from the 
same quality of pot glass as the bulbs, so as 
to have the same .expansion ; the platinam 
wire alBo was specially prepared in the 
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United States for use in the lamps. The 
cmpk)yee8 were [instracted not to sell the 
lamps to any who did not use the Edison 
dynamos or plant, and they accordingly did 
not 80 sell them, and refused to sell to any 
not using the Edison plant; that it was the 
policy of the Company to do this, as the sale 
of the plant was more profitable than the 
sale of the lamps, the proportion being that 
where 800 lights were installed, the total 
price was $12,000, while the cost of the 
lamps at $1 each, was only $800, and this 
had practically the effect of creating a mono- 
poly for the Edison plant The first sal^ of 
lamps in Canada was made to the Canada 
CotUm Q}., at Montreal, in December, 1882. 
The capital stock of ** The Edison Electric 
Ughi Co." in November, 1881, was $720,000 
or $780,000, the par value of the shares being 
$100, but they were then quoted and selling 
at from $1,000, to $1,200 per share, or a 
premium of $1^000 to $1,100 above par. In 
January, 1883, the factory in Montreal was 
closed, and the business transferred to 
Hamilton, and there increased and more 
men employed, but there was no change in 
the manner of getting out the lamps ; the 
same articles were Imported, but in larger 
qnantities, the same steps of assembling all 
the parts and putting them together to 
complete the lamp, were gone through at 
Hamilton, as in Montreal; at this time there 
were about 3,800 lamps in use in Canada, 
and the annual output was from 8,000 to 
10,000 lamps, and was gradually increasing ; 
the proportionate cost of labor bestowed in 
the United States on the articles sent into 
Canada, to be nsed in the making of the 
lamps, is $32.50 on every 100 lamps made ; 
while the proportion of the cost of labor be- 
stowed on the lamps in Canada, after the im- 
portation of the articles composmg it, is 
$21.80 per $100 worth of lamps made. 

The respondents admitted the importation 
of the glass bulbs, the glass tubing, the 
platinum and copper wires, and the carbon 
filament, and that the importation continues 
dtill, and the evidence they adduced went to 
ahow, that the<e were all raw material ; that 
they were all ordinary articles of commerce, 
and could be nsed for any other purpose 
heaides incandescent lamps ; that the carbon 



filaments as imported, were only partly 
manufactured in the United States, and the 
carbonization was completed in the Canadian 
factory, by the passing of an electric current 
through them while a high vacuum was 
maintained in the lamp bulbs, thereby re- 
ducing them to a pure carboui and that this 
process of final carbonization was necessary 
to make a serviceable commercial lamp; 
that the glass bulbs and tubes, after they 
were imported, passed through several pro- 
cesses in the factory in Canada to render 
them fit for use in the lamp; that the 
platinum was obtained in the United States, 
and before being sent into Canada for use in 
the lamps was re-melted from the crude 
material, and then drawn out into wire, 
and slightly alloyed with iridium, so as 
to make it a little harder ; and the wire was 
attached to the carbon and fitted into the 
glass bulbs in Canada; that if the Company 
had been compelled to manufacture the car- 
bons in Canada, it would have ruined the 
business in Canada ; that the platinum wire 
would have cost two hundred fold more in 
Canada, as it requires a special furnace to 
prepare it; that the cost of material in 
tlie United States, as imported into Canada, 
would be in the proportion of one-third, and 
the labor in Canada, two-thirds. 

Counsel for the petitioners argued, that 
the evidence clearly showed, that the paten- 
tee and his assignee, had not complied with 
the provisions of The Patent Act; that they 
did not commence or carry on in Canada, the 
manufacture of the invention, within the 
time prescribed by law ; and that they had 
imported it after the time allowed by law, 
and in addition thereto, had refused to sell 
the invention, as they were bound by law to 
do; that they showed bad faith, and no 
intention to comply with the law from the 
beginning, as they only started their factory, 
and began making the lamps on the 14th 
November, 1881, a few days only before the 
limit prescribed by The Patent Act; then 
again it is proved, that at this period, when 
they applied for and obtained an extension 
of time, within which to manufacture, on the 
ground or pretension of the large capital 
necessary to carry on the manufacture, the 
capital stock of The Edison Electric lAgkt Co., 
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the then holders of the patent, amounted to 
over $700,000, the par value of the shares 
being $100, and their market or selling price 
was quoted in the newspapers at $1,000 or 
$1,200, or a premium of from $1,000 to $1,100 
above par ; while it is proved that the 
whole capital or plant they had in Canada^ 
at this time, was only $2,000 ; this ehowed 
their utter want of good faith, and the 
misrepresentation amounting to fraud, prac- 
tised upon the Minister of Agriculture, to 
obtain an extension of time; that they 
refused to sell their lamps unless in con- 
nection with their own plant, thus creating 
a monopoly for their dynamos or plant, 
which they had no right to do by law, which 
does not authorize or justify the imposing of 
conditions or restrictions upon the purchaser, 
as to the use of the invention when'pnrchased 
by him; that the subsequent process of 
carbonizing the filament, after it was put 
into the globe and subjected to the passage 
of an electric current while a high vacuum 
was maintained, was no part of the patent, and 
oould not be claimed for it ; that the labor 
expended in the United States upon the 
articles before they were imported into 
Canada amounted, on the 66 500 lamps 
proved to have been made up to the present 
time, according to the proportions of cost 
proved, would amount to $30,000, which was 
so much loss to the Canadian laborer ; and 
the manufacture of these lamps was increas- 
ing from year to year. 

For the respondents it was contended, 
that the patentee and his assignees, had in 
every respect complied with the terms of The 
Ptitent Act ; they had commenced the manu- 
facture within the time prescribed by the 
Act, and had only imported the component 
parts of the lamp in the raw state or as raw 
material, and ordinary articles of commerce ; 
that there was no absolute proof that they 
had refused to sell, except in connection with 
the Edison plant, and even if this were 
proved, it was no violation of the Act, as the 
law did not, and could not, reasonably be 
construed, to compel them to sell their lumps 
to opposition companies, who would run them 
on the arc or other plant, not suited to the 
Edison incandescent lamp, and thereby 
ipjure or destroy the reputation of the lamp ; 



they were always willing and ready to sell 
to those who would do justice to the lamp, 
and act fairly and honestly, in giving it a 
fair trial ; with regard to importation, it is 
proved that the glass globes and carbon 
filaments could not be made in Canada, and 
even if they couid be made, it would be at 
such a ruinous cost and expense, that the 
business of manufacturing the lamps in 
Canada would have to be abandoned ; that 
the law did not contemplate any such un- 
reasonable and unjust condition as this ; that 
in any case, the importation of these articles 
was a small matter in comparison with the 
cost of the labor expended on the mannfacture 
of the lamps in Canada; that, moreover, 
they were merely ordinary articles of com- 
merce, and not the invention or sabject of 
the patent, that in two cases recently decided 
in the Supreme Court, and not yet reported, 
the Ayet case and the GrinneU case, in which 
the defendants were sued under the QwioifM 
Act, on the ground that they imported oertain 
ingredients or articles, and afterwards assem- 
bled or put them together, and manufactured 
an article upon which a higher duty was 
payable, the Customs authorities claiming 
that they were liable for the higher duty, the 
Supreme Court decided that the articles or 
ingredients were what they were when they 
crossed the boundary line, and were not liable 
for the higher duty on the article into which 
they were manufactured after their entry 
into Canada; that ihe imported articles in 
the present case, could not be held to be the 
invHniion patented, and the patent could not, 
therefore, be declared void for contravention 
of The Patent Act, 

Decision. 
The preliminary plea of the respondents 
again raises the question of the jurisdiction 
of this tribunal, on the ground that, by the 
33rd and 37th sections of The Patent Act, 
above quoted, the ordinary courta of justice 
have concurrent jurisdiction with the Min- 
ister of Agriculture, and the Superior Court 
lor Lower Canada, at Montreal, having been 
first seized of the matter in dispute between 
the parties here, the petition should not and 
could not be entertained, the Superior Court, 
in which the proceedings originated, being 
the proper tribunal to adjudicate therein. 
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Upon reading these two sections of the Act 
coDGORently, the meaning and intention of 
the law seem plain, consistent and oompre- 
bensible, and admit of the sole interpretation 
and coDclnsion, that in an action at law for 
iofringement of a patent, the defendant may 
plead in defence, any fact or default which 
may reoder the patent void, and if the de- 
feooe invoke the invalidity of a patent on the 
ground of illegal importation ornon-manu- 
iactore, this must he done by pleading the 
only fact which, by the 37th section, es- 
tablishes it — the decision of the arbiter 
therein specified, the Minister of Agriculture 
or his Deputy, whose decision being final, no 
other tribunal can establish such fact or 
defknlt This view was held by Mr. Tach^ 
in the decisions rendered by him, and re- 
ierred to at the alignment, and in which he 
declared the jurisdiction of the Minister of 
Agriculture in this matter to be exclusive; 
and this view or finding has been sustained 
by all the judicial tribunals that have had 
occasion to refer to it In the case of Smith 
T. Ooldie in the Supreme Court, the summary 
at the head of the report, if not to be con- 
sidered as of the substance and part of the 
report, must assuredly be accepted as a 
oorrect and accurate di.terpretation thereof, 
contains the following words in paragraph 3 : 
~-'*Tbe Minister of Agriculture, or his 
''Deputy, has exclusive jurisdiction over 
** qnestions of forfeiture under i\ e 28th (now 
" S7th) section of 37i« Patent Act;'* and Henry, 
J., in rendering judgment in the case, upon 
referring to Dr. Tach^'e decision in Barter v. 
SmUh, says :— " Having well considered the 
** case as presented before him, I would have 
^ come to the same conclusion as he did. I 
" think the law as laid down and explained 
" by him, in his exhaustive, and I will add, 
''able judgment, cannot properly be ques- 
" tioned. I fully concur in his conclusions, 
" as I do also in his reasons.*' Again by the 
Snperior Court at Montreal as reported in 
iRiduU V. Hancock Inspirator Co» (9 T^eg. News» 
50,( where proceedings had been instituted 
for infringement of the patent in that Court, 
and the special pleading was met by de- 
morrer to the effect, that the nullity caused 
by violation of the 28th (now 37th) section of 
TU Patent Ad^ cannot be tried by any other 



court than that of the Minister of Agriculture, 
upon which a stay of proceedings was asked 
for and granted, in order to obtain the de- 
cision of this tribunal Again in this present 
case, the Superior Court, at Montreal, has 
granted a stay of proceedings until the 
decision of this tribunal shall have been 
obtained) on the question at issue. 

If therefore, hold, that the Minister of 
Agriculture, or his Deputy, has exclusive 
jurisdiction as to the question of the validity 
of the patent under the 37th section of The 
Patent Act, and cannot divest himself of it by 
relegating it to any other tribunal whatever. 



Having thus disposed of the preliminary 
plea, I will now consider the case on its 
merits. 

The first consideration which presents 
itself is, to ascertain the nature of the inven- 
tion claimed by the patent, the claims of 
which are : — 

FirgL "An electric lamp for giving light by 
" incandescence, consisting of a filament of 
" carbon of high resistance made as described, 
" and secured to metallic wires as set forth." 

Second. '* The combination of carbon fila- 
" ments within a receiver made entirely 
" of glass through which the leading wires 
" pass, and from which receiver the air is 
" exhausted for the purpose set forth.** 

Third. "A coiled carbon filament or strip, 
«' arranged in such a manner that only a 
" portion of the surface of such carbon conduc- 
" tor shall radiate light as set forth." 

Fourth. " The method herein described of 
" securing the platina contact wires to the 
" carbon filament and carbonizing of the 
" whole in a closed chamber, substantially as 
" set forth." 

It is manifestly clear that the essential 
feature or element of the invention, as par- 
ticularly described in the first and second 
claims is — a carbon filament of high resistance ; 
this is the novelty which the inventor has 
contributed to the art of incandescent light- 
ing, and it cannot be disputed by anyone 
having the slightest acquaintance with patent 
law, that the carbon filament as imported by 
the patentee and his representatives, the 
respondents, and which they still continue to 
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import, is claimed in and covered by the 
patent ; or that anyone who should nse it, 
without the permission or consent of the 
respondents, would render himself liable to 
them in an action for infringement of the 
patent 

The process of further carbonizing the fil- 
ament after it is introduced into the bulb, 
by passing an electric current through it 
while a high vacuum is maintained, as des- 
cribed by some of the witnesses for the res- 
pondents, as well as by Mr. Edison himselfi 
is not anywhere described or claimed in the 
patent, and forms no part of it ; on the con- 
trary, it is the subject of another patent, ob- 
tained subsequently, by the same inventor, 
Mr. £ iison, on the 6th July, 1881, under the 
number 13057, the fourth and fifth claims of 
which are as follow : — 

Fourth, "The method of treating carbon 
" conductors for electric lamps, consisting in 
" enclosiug the conductor in a glass case or 
" globe, exhausting the air therefrom, heat- 
" ing the conductor by an electric current, 
" and then hermetically sealing the glass 
" case or globe" 

IKfth " The method of treating carbon con- 
" ductors for electric lamps, consisting in clo- 
" sing the conductor in a glass globe, or ex- 
" hausting the air therefrom, heating the 
" conductor by an electric current to a higher 
" degree than that at which it is intended to 
" ordinarily raise the conductor in use, and 
** then hermetically sealing the glass case or 
" globe.'* 

Here then the process is fully and expli- 
dtiy described and claimed, and the use or 
employment of it cannot be invoked or relied 
on by the respondents, to sustain the patent 
now in controversy. 

The next feature of importance, after the 
method of securing the platina contact wires 
to the carbon filament, as set forth in the 
fourth claim of the patent in contestation, is 
the glass globe or bulb referred to in the 
third claim, and is abundantiy proved, and 
admitted by the respondents, that tiiey have 
always, and still continue to import these, 
and have never manufactured them in Ca- 
nada. 

Some of the witnesses for the respondents 
state, that the carbon filaments and the glass 



bulbs, are exceedingly diflScult to fnannfao- 
ture, requiring great skiU and judgment, and 
that they cannot be made in Canada, and 
that there is only one factory in the United 
States where they can be made to the satis- 
faction of the respondents, but this seems 
irreconcilable with the statement of these 
same witnesses in calling these articles raw 
material. Mr. Edison himself, in his affida- 
vit, referring to the glass bulbs, says : '* They 
are strictly of the character of raw material;" 
and in view of the fact also, that the records 
of the Patent Ofllce show, that on the 23rd 
November, 1882, Mr. Edison obtained a par 
tent for the process of manufacturing glass 
bulbs for incandescent lamps from pot glasa 
The allegation of inability to mannfactare in 
Canada is no plea in defence of a Canadian 
patent, and it would be a singular miscon- 
ception of the spirit of the law, if a paten- 
tee, probably holding a patent for his inven- 
tion in the United States, or other foreign 
country, should suppose he could hold to his 
Canadian patent, declare his inability to 
manufacture it in Canada, ignore the fact he 
was thereby preventing any one elae from 
engaging in the industry, and defeating the 
very object and mtention of The Patent Act, 
enacted to encourage and protect home labor 
and manufacture. 

The bamboo cane was, and continues to 
be, imported from Japan into the United 
States, by the respondents, in its natural 
state, and was there, by a series of manipu- 
lations or processes, reduced to a filament 
of required size and proportion, and was then 
further subjected to the very difficult and 
delicate process of carbonization, and in this 
state was imported into Canada expressly 
for use in the lamps. 

The platinum, another component part of 
the invention, was, and still is, imported 
into the United States from Russia, by the 
respondents, and was there melted and 
alloyed with iridium, drawn into wire^ and 
otherwise specially prepared, and then im- 
ported into Canada for use in the lamps. 

1 find that every essential feature, element, 
and component part of the invention was, 
and still continues to be, imported into Ca- 
nada by the respondents, in a manufactured 
state, for the especial purpose of assembling 
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or pofttiiig them together, so as to make an 
iocandescent electric lamp, such as that des- 
cribed and claimed in the patent held by 
them and now in dispnte. 

The two cases of Ayer and Qrinndl in the 
Suprem/t Court, referred to at the argument, 
but not yet reported, do not apply to the pre- 
sent ease, as those two salts were brought 
nnder the Customs iicf, in virtue of which the 
defendants had a perfect right to import the 
articles separately, and if afterwards, by 
Compounding or combining these together, 
tbey manu&ctared an article, or commodity, 
of greater commercial value, subject to a 
higher tariff duty, they contravened no sec- 
tion of ttie CustofM Acty giving them the ex- 
clusive right to manufacture, on condition 
that they should not import, such as that in 
The Patent Act, which gives the inventor the 
exclusive right to manufacture his invention, 
cm condition that he shall not import it; 
there is, therefore, no analogy between those 
two cases, and the one now under consider- 
ation. 

T therefore hold, that the patentee and his 
representatives have imported into Canada, 
since the 17th of November, 1880, and still 
oontinne to import, the various elements and 
parts comprising the invention claimed in 
the patent No. 10654, in a manufactured 
state; and that they have not, at any time 
since the date thereof, manufactured the in- 
vention in Canada. 

In riew of the above, I do not consider it 
necesBary to do more than refer to the other 
point raised in this case— that of refusal to 
sell, and even if I had to pronounce upon 
tins point, it is more than probable I would 
entertain a view adverse to that ably con- 
tended for by the respondents. 

Considering that the Commissioner of Pa- 
tents is presumably the parent and natural 
protector of patents, and should extend a 
liberal interpretation to matters uiged in their 
defence, consistently with a just appreciation 
of public interests, and in view of the im- 
portance of this case, and the large interests 
inY(dved, I have bestowed upon it all the 
care, study and consideration which my time 
snd ability permitted, in the endeavor to 
uiive at a sound, just and equitable con- 
cUudon. 



I accordingly decide that the Patent granted 
to Thomas Alva Edison, on the 17th Novem- 
ber, 1879, under the number 10654, for the 
Edison EUctrie Lampy has become nuU and 
void, under the provisions of the 37th section 
of The Patent AcL 

Patent annulled- 

Z. A. Lash, Q.C.y (Toronto), JR. D. McOibbon 
(Montreal), L. E. Curtis (New York), and T. 
B, Kerr (Pittsburg), counsel for Petitioners. 

Hector Cameron, Q.C,. (Toronto), D. Mac- 
master, Q.a, (Montreal), and JR. N. Dyer, 
(New York), counsel for Respondents. 



SUPERIOR COURT, MONTREAL* 

Quebec ControverUd Elections Act-^Mise en 
cause— Jurisdiction, 

Held:— That where a pereon has been 
brought into an election case, under the pro- 
visions of 38 Vict (Q.) cb. 7, s. 272, and the 
evidence on the charge against the mt« en 
cause has been taken before the trial judge, 
that the determination of such matter is 
within the competence of the Court sitting in 
Review upon the merits of the petition.— JT^ 
Laprairie Election Case, Brisson v. Qoyette, 
and McShane, mis en cause, Loranger, J-, 
February 6, 1888. 

Cbmpontum — Authority to accept — Clerk — 
Novation. 

Held:--!. That the authority of a clerk to 
bind his employer to agree to a composition 
with a debtor must be of an express and un- 
equivocal character. A clerk attending a 
meeting of creditors on behalf of his em- 
ployer will not be assumed to possess such 
power. 

2. The assent of a creditor, at a meetmg of 
creditors, to a composition, even if proved, 
would not bind him to accept the terms of a 
deed of composition and discharge by which 
the original claims of the creditors are 
novated, and replaced by composition notes. 
— Vineberg v. Beaulieu et al., Davidson, J.^ 
June 28, 1888. 

* To appear in Hontroal Law Reports* i S.a 
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Deposit by mother of minor^ Construction of 
receipt-'Right to recover deposit — Absence 
of husband — Effect of, in relation to mar- 
riage—Art. 108, C. C.^Pleading, 
The depositary of a sum of money gave a 
written acknowledgment that the money 
had been placed in his hands by the plaintiff; 
but it was added : " It is understood that 
the money belongs to plaintifTs minor son, 
aged 7, and that I shall pay him the same 
when he comes of age, on his own demand ; 
until that time, 1 shall pay interest at 7 per 
cent., to the person who takes charge of 
him.'' The mother having sued the de- 
positary (who had not made default to pay 
interest) to recover the deposit : — 

Held:—!. That the son alone was entitled 
to claim the money. 

2, That the plaintiff could not, by special 
answer, raise the pretension that the terms 
of the receipt implied a donation by the 
mother to her son, which was null for non- 
acceptance by the minor ; and, in any case, 
that the receipt did not mark the existence 
of a donation. 

3. That the absence of plaintiff's first hus- 
band for twenty years, coupled with infor- 
mation that he had been drowned, was 
sufficient to establish his death.— ifciTtrc/t^ 
v. Mercier, Davidson, J.', June 28, 1888. 

Liberti de conscience — Donation — Condition 
contraire d Vordre puUic. 

JugS :— lo. Que la liberty do conscience est 
un prmcipe fondamental de notre legislation 
coloniale et de nctre droit civil, et est, par 
consequent, d'ordre public. 

2o. Qu'en vertu de ce principe, une con- 
dition mise dans un testament creant une 
substitution en favour des enfants du tes- 
tateur, que ceux U seuls qui professeront 
la religion protestante pourront recueillir, est 
nuUe comme contraire ^ I'ordre public — 
Kimpton v. La Cie, du Chemin de Per du Padfi- 
que Canadien^ Mathieu, J., 1 sept, 1888. 

Oardien d^enirepdt — Saisie et rente des marchan- 

dxses revues dans un entrepOl—Quand elles 

peuvent Hre oppofties. 

Jugi : — Que bien qu'un gardien d'entrep6t 

qui a donne un regu pour les marchandises 

qu'il a revues dans son entrepot, pent s'opfX)8er 

k la saisie et vente de oes marchandises, 

n^anmoins, 11 lui faut un int^r^t pour faire 

cette opposition ; et lorsque le porteur du 

re^u d'entrep6t aura d6ja fait une opposition 

afin de conserver, le gardien d'entrep6t ne 

sera pas recevable & faire une opposition afin i 



d'annnler.— ^(nuM v. Kertntack, Tellier, J., 
12 dec., 1888. 

Slander— Words uttered in foreign lomguage^ 
Averments of dedaration — Arts, 20, 144, 
C. a P. 

Held : — 1. Ketersing the decision of Brooks, 
J., 11 Leg. News, p. 2, that in an action of 
slander, where the injurious words com- 
plained of were uttered m a foreign langaage, 
It is not necessary to set out the words in the 
language in which they were spoken. It is 
sufficient to state the words in the lan^age 
of the declaration, and to establish that tliey 
were uttered in the hearing of persons who 
understood their meaning, and that plaintiff 
suffered damage in consequence thereof. 

2. To charge against a minister that he 
had retained for his own use the whole or 
part of collections made by him for foreign 
missions is actionable, and $150 damages 
were allowed. — McLeod v. McLeod, in review, 
Jette, Taschereau, Mathien, J J., May 12, 
1888. 

Separation from bed and board — Grounds for 
—Adultery of husband— Arts. 188, 189, 190. 

c. a 

Held:— 'Th&t the right of the wife to 
demand separation from bed and board on 
the ground of her husband's adultery, is 
absolute only when he keeps his concubine 
in their common habitation. When the 
husband is not guilty of this, his adultery 
is trround for reparation only when by its 
publicity and other attendant circumstances, 
it constitutes a grievous insult to the wife. 
The adultery of the husband, when com- 
mitted only after the wife has abandoned 
the conjugal domicile, has not the gravity 
which would attach to the act if committed 
while his wife is livimr with him. So, where 
the wife did not prove any act of adultery by 
her husband before she left the common 
habitation, and hiM acts of adultery com- 
mitted subsequently were not attended with 
notoriety, or such circumstances as con- 
stituted a grievous insult to his wife, her 
demand for separation was refused. — Tudor 
V. Hart, Taschereau, J., April 14, 1888. 



Quebec Controverted Ele<Aions AcL—Oorrupt 
act — Evidence. 
Held:— Where the uncorroborated state- 
ment of a person who alleged that he had been 
bribed, was positively denied by the person 
charged with the corrupt act — the evidence 
of the latter being the more credible and 
trustworthy,— that the charge should be rejec- 
ted ; and especially as this was the sole case 
by which the allegation of corrupt practices 
in the election was supported — The Jacques 
Cartier Election Case, Prevost v. Bouer, Johnson, 
Taschereau, Gill, JJ. (Gill. J. diss.). May 23, 
1888. 
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The bin intnxlnoed by the Minister of 
Justice to amend the Copyright Act, 
pn^Knee to make the condition of obtaining 
copyright in Ganadai that there should be 
publication or re*pnblication in Canada 
within three months after the first publica- 
tion elsewhere. The three months may be 
extended by the Minister of Agriculture for 
a longer period, provided proof is adduced 
that satisfactory progress has been made in 
re-pablishing in Canada. It is likewise pro- 
posed that if any person entitled to copyright 
under the Act fails to take advantage of its 
provisions, the Minister of Agriculture may 
give a license to any other person to re- 
publish, on such person filing with him an 
agieement and security to pay a royalty of 
ten per cent on the retail price of every book 
sold under the license. It is intended the 
royalty shall be collected under regulations 
made by the Governor in Council. After the 
passing of this Bill the importation into 
Canada of foreign reprints of works, of 
which the copyright is secured in Great 
Britain and has been registered in Canada, 
will be prohibited. 



The Qrem Bag (Q a Soule, Boston), for 
February and March, maintains the excel- 
lenoe exemplified by its first number. Ad- 
mirable features oi this publication are the 
fine portraits and illustrations which appear 
in it The Chicago Law Times and the 
Mcago Legal Netoe have made considerable 
progress in this direction, but T?ie Green Bag 
has stepped at once to the front The 
February issue contains a fine portrait of 
I/nrd Chief Justice Cockbum, and the March 
number, one of Chief Justice Shaw. Several 
of the articles in each issue are embellished 
with portraits of living judges and lawyers. 
If the appetite for illustration grows, we shall 
have to consider whether our Montreal Law 
^^epofU should not be embellished with 
portraits of the judges and counsel who 



figure therein. As they are all (or almost 
all) handsome men, the artist would have 
excellent material to work upcm. 



The case of Le9urque$t in the February 
number of The OreenBag^ia a melancholy 
illustration of the fallibility <^ evidence of 
identity. Lesurques was condemned and 
executed for a crime with which he had 
nothing whatever to do, the witnesses being 
deceived by a resemblance. If evidence of 
identity of person be subject to error, with 
how much greater caution must evidence of 
identity of handwriting be received 7 The 
Times has good reason to press this point 
home. 



The fiying column of police and scouts, 
with which Mr. Dpgas is seeking to efiect the 
capture of Donald Morrison in the Megan tic 
district, is attracting considerable attention. 
Though the effort has been without result up 
to date, success is not to be despaired of, and 
Mr. Dngas is not the "man to abandon the 
undertaking prematurely. The mere arrest 
of a person who appears to be a monomaniac 
on the subject of wrongs, real or imaginary, 
is an insignificant matter ; but the helpless- 
ness of the law, so long exhibited, was quite 
otherwise, and everyone will agree that it 
was high time the scandal should be ter- 
minated. 



OOUR SUPERIBURE. 

DiSTBior DB Saoubnat, fgvrier 1S89. 

DUFOUB, es-qualit^ v. Tbbublay. 

Curateur au mineiur imancipi—PeutrU pout* 
ndvre md f-^DiKrition quant auxfraiU, 

Jug4 :—Que le cwratew au mineur imandpi ne 
peutpoursuivre en eon nom eetd, etquet^Ule 
fait, son action sera dihouUe^ mais mns 
frais, sur exception d la forme, 

Le demandeuT pourKuivit en sa quality de 
curateur & sa fiUe ^mancip6e, et ce, en reddi- 
tion de compte au montant de $40(100, en 
son nom seul, es-qualit^, comme Veti fait un 
tuteur. 

Le d^endeur rencontra Taction par une 
exception & la forme, alMguant : 1. Qae Tao- 
tion devait dtre prise mi nom de la mineure 
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6mancip6e assists de son caratear ; 2. Que 
la caratelle ooof6r^ 6tait nulle, vu qu*an 
premier curateur avait 6t^ choisi & la mi- 
neure pr^Memment par acte dilment homo- 
logu6 ; Qae oette caratelle n'ayant jamais 
M attaqn^e ni annuls, I'on ne ponvait l^a- 
lement proc^er ft nommer on autre curateur 
sans fiaire destituer le premier. 

R^ponse sp^iale de la part da deman- 
deur : Que la curatelle & lui conf6r^ ^tait 
r^uli^ ; Que le premier curateur ^tait d^ 
c4d6 apr^ signification de son action, mais 
avant Texception & la forme ; Que d'ailleun 
le premier curateur n'ayant point fait les di- 
ligences n^cessaires pour poursuivre le d&- 
fendeur, on avait 6t^ justifiable d'en nommer 
un autre pour le remplaoer. 

La preuve constata le d6c^ du premier 
curateur lors de I'exception ft la forme, et 
que soUicit^ ft plusieurs reprises par la mi- 
neure 6mancip6e, 11 n'avait pas jug6 ft propos 
de poursuivre. 

Sur le premier chef, le d^fendeur cita : C. 
C. 319 et 320; Pigeau, Proced. I, p. 70 et 71, 
65, 66 ; Aubry et Rau, I, p. 247 ; MeBl6, Trai- 
ts des tutelles et curatelles, p. 12. Sur le 
second : C. C 286 et 287 ; Motz v. Moreau, 5 
L C. B. 433 : '* Tant qu'une premiere tutelle 
eziste, une seconde tutelle et les actes faits 
par le second tuteur sont nuls.*' 

Le demandeur de son c6t^ cita : 2Boileux, 
p. 296 ; Demolombe, 8, p. 205 et 222 ; 17 L. C. 
R 347 ; 2 Magnin, "des Minorite,*' p. 599 ; 
Perrin, «* des nullites," p. 90 et 91 ; C. C. 
Art 247. 

La Cour, par son jugement, ne se pronon^a 
pas sur la nullity de la deuxi^me curatelle, 
mais d^lara que Tartion devait fitre renvoy^ 
et I'exception ft la forme maintenue, le cura- 
teur ne pouvant poursuivre seul ; sans frais, 
vu les circonstances de la cause ; 

[Les circonstances de la cause ^taient 
comme suit : Le demandeur r^'lamait une 
reddition de compte Ju defendeur, aliquant 
qu'il avait retire $400.00 en sa quality de pro- 
cur<^UT ddment fond6 de la deriianderesse, et 
quM n^^ligeait d*en rend re compte ; naturel- 
lement, contestation n'ayant point 6t^ li6e au 
m6rite, il ne peut 6tre question des moyens 
de defense au fond ni du bien fond6de la de- 



mande, jastifi6e simplement pas V^fte dixit 
du demandeur en sa d^lavation.] 

/. S. PerrauU, procnreur du demandeur. 

ChB» Angen, procnreur du d6fendear. 
(0. A.) 

COUB DE CIRCUIT. 
DjBTBicr DB Sagubivay, £gvrier 1889. 
Dallaikb v. Rbbvb. 
Action priie in forma pauperi»^Timbre—Ez- 
ception d la forme-^DiKrition quant auz 
frais. 
Jvot : — Qw le href d^amgnaJtion dans une caiwf 
in forma pauperis doit Ore ref>iiu du timbre 
exigi par la loi. 
Que le demandevT ay ant fait appaset $ur ton 
action un timbre dijdi oblUtri et de nuUe 
valeur, la Cour lui rrfusera permission de 
faire apposer un nouveau timbre f mats ren- 
verra son action sans frais. 
Le demandeur proc^ant in forma pauperis 
fit ^maner de la Cour de Circuit un bref de 
sommation, au montant de $100.00, qui fut 
d<iment timbr& Ce bref fut lemis aa proca- 
reur du demandeur mais ne fut point signifi^. 
Quelques joun plus tard, le demandeur fit 
6maner un nouveau bref pour $90.00 et y ap- 
posa ou y fit apposer le timbre dont sa pre- 
miere action 4tait rev^tue, apr^ que la date 
^crite par le grefiSer sur oe timbre eut ^t^ 
cbang^ pour la faire ooncorder avec la date 
de V^manation du second bre£ 

Le defendeur crut tr^s ft propos de plaider 
par exception ft la forme, que le bref ne poi^ 
tait point le timbre exig^, et derelaterles 
faits ci-dessus. Ce plaidoyer lui paraissait 
d'autant plus favorable, que le demandeur r^ 
clamait cette somme de $90.00 pour diflama- 
tion. 
La preuve fiit conforme aux faits plaid^ 
Le procnreur du demandeur aprte avoir 
soutenu que Paction 6tant in /ormapaiifm», 
aucun timbre n*6tait requis, crot plus pru- 
dent de faire motion pour permission d'ap- 
poser nouveau timbre. 

La Cour refnsa d'accorder la permission 
demand^, et d^bouta Taction, mais sans 
frais, vu que le procnreur du demandeur 
I seuiblait avoir agi de bonne foL 
O. A Kane, pour le demandeur. 
CJis, Angers, pour le d^endeur. 
(a A.) 
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COURT OF QUEEIPS BENCH ^ MONT- 

REAL* 
Conmimity^Gift of immovable property made 
to contorts jointly by (ucendant of one of 
the e(m9ort9~'Eff€ci of— Art, 1276, C. C— 
OppoeUion — DietribuHon of money. 
Hild:— 1. Tbat the gift of immovable 
property by a father to bis daughter and her 
bosband, jointly, is deemed to be a gift to 
tbedanghter alone (CO., Art 127H); and so 
where a judgment against the son-in-law is 
registered against property so given, there 
is DO hypothec, the title not being in the 
soD-in-law. 

2. When money is before the Court for 
distribution, the real question is as to the 
party entitled to it — and not the regularity 
of the proceedings by which it was pro- 
cared. 

3. An unpaid creditor can raise the ques- 
tion as to the real owner of the property sold 
in execution, and claim the proceeds, 
althoogh the real owner be silent. — St, Ann^s 
JftOuoi Building Society <fi; Watsonf Monk, 
Hanuay, Tessier, Cross, Baby, JJ., Nov. 28, 
1882. 



SUPERIOR COURT—MONTREAL.^ 
Phyridaii-^Proof of 9ervice9—Art. 2260, C, C, 
32Fict(C.),c32,«.l. 

Hexd :»In an action by a physician for 
professional services to defendant's wife, 
where it was admitted by the defendant that 
be had employed the plaintiff previous and 
Qp to the date of the account sued for, and 
tbat he was aware of the attendance subse- 
qoently, that the oath of the physician was 
admissible, under Art 2260, C C, as amend- 
ed by 32 Vict (Q.). c. 32. s. 1, (R. 8. Q. 6861), 
to make proof as to the nature and duration 
of the services. Dansereau v. QovUet, 6 Leg. 
N'ews, 133, distinguished. ^^ayTi^s T. Briee, in 
Beview, Johnson, Doherty, Jett6, JJ.. Sept 
29,1888. 

^K^enoe carumg fright or nervoui shock— 
Damages— Immediate and direct conse- 
quence — Responsibility, 
HiLD (affirming the decision of Davidson, 

* To apptar in the Montreal Law Reports. 4 Q.B. 
tTo appear in M outreal Law BeporU, i S. 0. 



X, M. L. R, 4 a C 184):— That damage re- 
sulting from fright or nervous shock unac- 
companied by impact or any actual physical 
injury, is too remote to be recovered. And 
so, where a miscarriage resulted &om a ner- 
vous shock caused to the plaintiff by the 
fall of a bundle of laths (which occurred 
through the defendant's negligence) near the 
spot where the plaintiff was standing, it was 
held that the damage was too remote to be 
recovered.— i?ocib et vir v. Denis, in Review, 
Johnson, Taschereau, Mathieu, JJ., (Ma- 
thieu, J., diss.), Dec. 22, 1888. 

Evidence— To establish that indorser of note was 
not to be bovaid by indorsemenir—Art. 1234, 

c.a 

Held:— Parol evidence is inadmissible, 
under Art 1234, GC, on the part of the in- 
dorser of a promissory note, to establish an 
agreement pleaded by him, that he would 
not be required to pay the note.— Decelles v. 
SamoisetU et al, in Review, Johnson, Doherty, 
Jett6,JJ., Sept 29, 1888. 



Evidence— Admission of testimony to prove that 
debtor uasgranUd a delay— Arts. 1233-1235 

a a 

Hbld :— The fact that an extension of time 
was given by a grocer to a customer, for the 
payment of the grocer's account for goods 
sold and delivered, may be proved by testi- 
mony, where no writing exists which would 
be contradicted by such testimony.— ifcGarry 
V. -Bruce, Johnson, J., Sept 29, 1888. 

Accident Insurance — Partnership— DissolvHon 
—Interest of retiring partner. 

The life of /. S- McLachlan was insured 
against accident, as one of the members of 
the firm of McLachlan Brothers <fc Co., the in- 
surers (defendants) undertaking to pay the 
sum of $10,000, within 90 days after the 
death of one of the persons named in the 
policy, to the surviving representatives of the 
firm. By one of the provisions of the policy 
it was stipulated that when a member left 
the firm, the insurance should cease on his 
person. /. S. McLachlan ceased to be a part- 
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L BoiilhsbefoM his death by drown- 
iag, Mttd thm diMolatioQ wbb duly regUterad. 
In juBSwar to one of the questione aabmitted, 
the jury ioand that the firm was dlsBolved, 
"b»t /. a, MclaMan had a oontinued and 
aotive iateveat in the bnsinees." 

MuLD :-r-That the inaaranoe as. £ar as J. 6. 
McLachlan was oonoexnedi lapsed at the date 
of the dlseolution of the partnership, and the 
fftct that he oontinued to havo an interest in 
the business did not entitle the other part- 
ners to Tnaintain an action upon the policy.— 
McLachlan et al, ▼. Aocidmt Ins. Co of N. A,^ 
in Review, Johnson, Doherty, Jett6, JJ.,8ept 
29,1888. 

APPEAL RBQISTER^MONTREAL. 

Tueaday, March 26. 

Bid TeUphone Co. ^ SHnner.-^Two cases. 
Motion for leave to appeal to Privy Council 
rejected with costs. 

Stanton d: Canada Atlantic Ry. Co.— Motion 
for the re-transmission of the record to the 
Court below, for final adjudication on costs 
(and consequent additional security for costs 
to be given), granted. 

Dmn dt OUivofi.— Confirmed, I>orion, C.J., 
and Cross, J., diss. 

Shaw dt PerratdL—CoBfiTmedy Dorion, C J., 
and Cro68> J., diss. 

Diifi et oL ds Cotsette. — Beformed as to 
amount of damages, which is reduced from 
$2,000 to $&00; costs of appeal in &vor of ap- 
pellants. Cross, J., diss., is of opinion that 
action should be dismissed. 

City of Montreal dt Rector <£r ChxrchwardenB 
of Chf%9t Chunh Gbt^ra;.— Confirmed. 

Yon dc Camdy, — Confirmed. 

Fortin de Duputa— Confirmed, Boss^, J., 
diss. 

Martin dc LdbdU.—'Be^em&d. 

FofweU etaLdc WaXbridge : FarweU etal.dk 
Ontario Oar dc Foundry Co. — Part heard. 

MoBeur dc DougaU et oZ.— Motion for leave 
to appeal from interlocutory judgment re- 
jected. 

Wednesday , March 27. 

Trudd dc FuNk— Confirmed, Dorion, CJ., 
diss. 

l^radd dc Cie. d^Imprimerie* — Motion for 
leave to appeal from interlocutory judgment 
rejeoted. 



OontaQe et al dt Dame — ^Bfotiom for leave 
to appeal from interlocutory judgment re- 
jected. 

Vinodetli 6l MerixzL — ^Motion for leava to 
appeal from interlocutory judgment rejected 
without costs, Church & Boss^, JJ., diss. 

The following appeals were struck for want 
ofprooeedingfora jesa -.--Webder dc Eaton; 
Montreal Cotton Co. dc Hobbe- Trust dc Loan Co. 
dc Monbleau; Smith dc Wheeler ; City of Mont- 
real dk KimbaU. 

FarweU et al. dc Walbridge; FarweU et al 
dc Ontario Car dc Foundry Cb. — Hearing con- 
cluded. C A. V. 

The Court adjourned to May 15. 



DECISIONS AT QUEBEC* 
Procedure — Bref d^injonction^A qui adressL 
Jugi : — II n'est pas n^cesssire que le href 
d'injonction soit adressL k la partie centre 
laqueUe il est demand^ ; il peut 6tre valable- 
ment adressL aux huissiers du district, leur 
commandant *^ d'aasigner la partie iL oompa- 
rattre k un jour fix6 pour rSpondie iL la re- 
quite libeil^e qui y est annex6e et de lui en- 
joindre, etc.'' — Corporation de Beauport v. 
Oe.du ChenwndeFerQ.M.dcC.yQ. a, Caaault, 
J., 17 d6c 1888. 

ProcHwe^Rhision^lMervptian et DipCL \ 
Jugi:^J>eux ou plnsieurs d^fendeurs, qui 1 
ont plaide s^par^ment A Taction intents , 
contre eux, et qui ont 6t6 condamn6i par un ' 
seul jugement, peuvent se r^unir pour inscrire -, 
la cause en revision, en £u8ant une seule in- . 
scription et un seul d6p6t — ViUenewoe v. 
Coud6 et al., en revision, Casault, Caron, An- 
drews, JJ., 31 Janvier 1888. 

Action pour pSnaliU --AffidaviL 
Jugi:^lo. Le statut 27 et 28 Vict., ch. 43, 
s'appliquei quant A I'affidavit qui y est men- 
tlonn^, aux actions populaires intent^es poor 
recouvrer les amendes impost, depuis la 
conf^^ration, par les statuts £§d6raux. 
(Casault, J., diss.) 

2o. Un affidavit qui ne porte que les noms 
et les initialtiS des pr6noms des partieSf qui 
ne r6£&re pas au prceeipe et ne coniient an- 
cune 6nonciation qui puisse Tidentifier avec 

• 15Q.L. R. 



TEE LEGAL NEWS. 



IM 



It poonoite, est insofflBant et ne satisfait pas 
aux exigenoes de la 27 et 28 Vict, ch. 43.— 
(ySrim V. Canm, en revision, Caaault, An- 
drews, Lame. JJ., 30 nov. 1888. 



34 C?. C-'EnregiKtrement de dirlaration 
dewm-Succurtaie^Art. 1834 C. C. 
/a^^'-la La Cour Sup^rieure si^geant 
dans le district oti une soci^te commerciale a 
m ^taWissement d'affaires ou saccureale, est 
comp^tente i juger une action intents cen- 
tre cette soci^te en recouvrement de Tamende 
unpoB6eparlech.65,&R.B.C. • 

2. ToQte society commerciale est tenue de 
rmeUn au piotonotaire da district et au t& 
gistratenrda comt^ oH elle a une succnrsale, 
lad^laration mentionn6e k Part. 1834, C. C, 
i peine deParaende impos^e pourd^fauten 
Pareil caB.-Zaru« v. Patterson et al„ C. S., 
lAree,J.,5d6c. 1888. 



(Mgation nuUe^Qvd peut rattaguer-'Femme 

iMriie^CongidiraHan Uligale—Faits cen- 

fisadmig^ArL 144, C. P. C. 

Jvgi:—lo. Un cr^ncier peut attaquer une 

collocation qui repose sur un titre ant^rieur 

an aien, lorsque la nullity dont il est entach^ 

est absdne et d'ordi© public ; 

2a Is cr^ancier d'une obligation souscrite 
par nne femme marine et qui est attaquee 
poor d^feut de consid^ratiwi et comme ay am 
^ conaentie pour une dette du man, doit 
^lirque Facte est fond6 sur une consid6- 
lation propne A la femme, surtout s'il se pre- 
sents, ooniDje dang Pespdce, des circonstances 
de natore i faire douter de son existence ; 

3a Tout fait qui n'est pas sp^dalement ni6 
dans lea plaidoieries des parties est oens6 
admis. Art 144, C. P. C— ia Banque Union 
A Gagrum et aL en appel, Tessier, t)ro8S, 
Chorch, Bofis^ Doherty, J J., 6 d^. 1888. 

LAW FOR LADIES.* 
If a man out West wishes to keep his wife, 
^ murt not play practical jokes upon her, 
»0T treat her ailmente, whether real or im- 
»Kinary, with derision, deception, or con- 
^^ If he does so she may get a divorce 
"^ ^^ in Illinois and leave him. The 

* ^* R- V. Eogon in Canada Law Journal. 



judges out in that State are (in some respects) 
the crime de la crime of politeness— veritable 
Admirable Crichtons. They hold that the 
perpetration of a practical joke shows one to 
be " a coarse man ; " " no one of any refined 
sensibilities will ever practise a practical joke 
upon, or relate one concerning his friend," The 
sentiment is that of ope of the Illinois 
judges. The italics are burs, and lead us to 
remark, 

" Alas for the rarity 

Of refined sensi bility 
"Under the sun!" 
But about the coaple that forms the subject 
of our present discourse, Mr. and Mrs. Sharp. 
Mr. Sharp complained often of Mrs. Sharp's 
medical expenses ; he said he didn't "believe 
in paying doctor's bills," and that she " ought 
to die and go to heaven." The Court didn't 
like these expressions of his. (Will the 
learned editress of the Chicago Legal News 
tell us why ? Was the judge an unbehever 
in the pleasures and delights of heaven? 
Did he think that no doctor presents his bill 
in heaven? However, to proceed.) The 
Court went on : " On one occasion when she 
had the neuralgia, she wanted the 'extract of 
lettuce.' He (Sharp) took an empty bottle 
and pretended to get it for her, and instead 
of doing so he filled the bottle with foul water 
taken from a tub outside the house. After 
she had used it, he said she expressed herself 

as much benefited by its use He then 

told her it was not the 'extract of lettuce * at 
all, but that it was a vile liquid. . . .The ex- 
cuse given for the deceit does not relieve the 
defendant (Sharp) from the severest censure. 
The least that can be said of it is, it was a 
'practical joke,' the perpetration of which 
shows he is a coarse man. No matter what 
his motive may have been, his wife had 
serious grounds for complaint on account of 
the deception practised upon her. It was 
very unkind, to say the least of it" (We 
would add, ** it was sharp practice, toa") 
She got a divorce for this and sundry other 
ills of his. By the way, what would this 
learned judge say of medical men and their 
pills of bread and draughts of suocar and 
water ? {Sharp v. Sharp, 116 111. 509. ) 

** Silence is golden," say the Persians. " If 
a word be worth, a shekel, silence is worth a 
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pair/' saj the Hebrews; but the Western 
Coart) in Sharp v. Sharpt tvpra, belonged to a 
different school of philo8ophen>and held that 
to live in the same house with a wife for ten 
years and not to address her ''either in 
anger or in kindness " '* ill accords with the 
duty of a husband to his wifa'' '* It is diffi- 
cult to imaipne anything more disagreeable 
and exasperating than the presence of one 
who from mere suUenness will not utter a 
word. * The veriest solitude, where no living 
creature is visible, would be preferable." Out 
West, taciturnity appears to be a ground for 
divorce. 

In New Jersey, if a man talks too much 
and steals the engagement ring from his 
wife, she may get a divorce. The period of 
conjugal felicity which McKean and his wife 
—according to the judgment of Bird, V. C 
—enjoyed, was measured by a few months. 
Then came separations and wanderings, 
charges and recriminatious. ''But," says the 
judge, " after her return to her parents, he 
(McKean) called upon her and had a private 
interview with her. During this interview 
he asked for her engagement ring, and pro- 
mised her upon his honor to return it to her. 
He did not return it He left her then and 
took the ring with him. He says that he 
told her she could have it again if she would 
live with him. She says that he took and 
kept it without any qualification whatever. 
In my judgment, this>act of the husband in 
taking this ring and carrying it away, with- 
out any subsequent efforts at reconciliation, 
is most ample proof of a determination to se- 
parate himself from his wife and to desert 
her, unless it is made to appear that she was 
first in fault, and had taken some step to 
sever the marital relation. I find no such 
fault in her conduct, although not in all re- 
spects of the highest rectitude. Why did the 
husband want a private interview ? He asked 
her father for such an interview. I conclude 
it was for the sole purpose of securing the en- 
gagement ring, and of thus proving to her 
the entire absence of all affection or regard." 
The wife got a divorce, notwithstanding his 
assertion that he loved her, and was willing 
and anxious to live with her as his wife. 
Alack, alack, well-a-day I the difficulties that 
now beset a poor man's path 1 A private in- 



terview with a man's own wife, with her own 
father's consent, may now be brought up in 
judgment against him. Formerly the danger 
lay in private interviews with other men's 
wives. {McKean v. McKean, New Jersey CLof 
Chy., S4 Albany L. J. 242.) 

We understand, from what others have 
told us, that one of the most difficult things 
a young lady ever has to decide is what to do 
with the rings, photos, books, &a, which her 
Bomeo has given her during the happy en- 
gagement days, when the love of Bomeo has 
grown cold and the engagement is broken 
off. To ie{um or not to return? That is the 
question. With regard to some gifts, such 
as candies, ice cream, sweets, and kisses, 
no such troublesome queiy occurs; they 
have all melted away. Miss Kraxbeiger has 
settled, for the benefit of her unmarried sis- 
ters, that the engagement ring may be re- 
turned to him who has broken his plighted 
troth, while at the same time she may make 
him pay 4ieavily in damages for trifling with 
her affections, and injuring her prospects of 
settling with some other one for life. list to 
the graphic way in which the judge of the 
Supreme Court of Missouri speaks : ** Fully 
realizing then" (because he had just told 
her so) "* that she had indeed lost the love 
that he had once assured her was he^, and 
upon the faith of which she had engaged her- 
self to him, and that his determination not 
to marry her was final and conclusive, she 
takes from her finger the engagement ring 
once given her as a token of his sincerity 
and fidelity, now a memento only of his 
fickleness and treachery, and in her express 
words, "gave it up to him," and went crying 
from his presence. This, forsooth, is claimed 
to be evidence that the plaintiff agreed to re- 
scind tjje contract and release the defendant 
from the obligations thereof • . • • The defen- 
dant by his own action had left her no choice 
in the matter, nothing that 8he could do but 
accept the situation he made for her, abandon 
all hope of the marriage, give up the symbol 
of that hope, and seek such compensation in 
damages as the law could give her for the 
injuries she had suffered, without fault on her 
part, at tlie hands of the defendant ; and this, 
the only remedy left ht-r, she seeks in this 
case." And she got it {Kraxberger v. Rostert 
91 Mo. 404). 
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Evidently it is dangerous trifling with an 
engagement ring ; steal it and yon lose yonr 
wife ; take it when offered, and yon may lose 
yonr money ; leave it, and you may lose your 
qoiet repose, peace of mind— everything. 

Thongh it appears to be a risky thing for a 
hosband to steal his wife's rings — at least 
when the matter comes before a dissolving 
judge— still a wife is not guilty of felony if 
she steals her husband's goods ; because hus- 
band and wife are considered but one in law, 
and the husband by endowing his wife at the 
marriage with all his worldly goods, gives 
her a kind of interest in all of them. Nor is 
she guilty of larceny if she steals goods de- 
posited with her husband in which he has a 
joint property ; for instance, if he is a mem- 
ber of a friendly society and the treasurer of 
the funds, she may take them without beins 
a thief. And even a third party to whom 
the wife may give these abstracted goods, 
cannot be held guilty of larceny. If, however, 
the wife elopes with a lover, taking with her 
the goods of her husband, and gives them to 
her naughty companion, who takes them 
away, this would be larceny, for in such a 
case the consent of the husband cannot be 
presumed. {Rex v. Willis, 1 Moo. C C 375 ; 
Rex V. Toffree, 1 Moo. C. C 243 ; Regina v. 
Kamy, 46 Law J. Rep. M. C. 156 ; L. R. 2 Q.B. 
Div. 307 ; Schouler, Dom. Relations, sec. 61- 

This state of the law seems rather hard 
in the present age, when the wife is so highly 
favored and protected as to her own goods 
and chattels, lares et penaUs; and when 
every man does not now at the altar say to 
his bride, ' With all my worldly goods I thee 
endow." 

If a married woman be canny enough to 
keep her husband always by her, she may ^o 
through the world running amuck like a 
wild Malay, and do a great many queer 
things, for the law in its chivalry and 
gallantry wiH presume her to be innocent, 
and that she is coerced by her husband into 
doing these unfeminine actions (Russell on 
Crimes, ch. 1 ; Schouler, Domestic Relations, 
sec. 49, 60). For mala prukibita she will not 
be punished, but for mala in se she is. Who 
can forget the words of Mr. Bumble on this 
point, when he began to fear the unfortunate 
little circmnstanoe in which his wife had 



been engaged might deprive him of his 

'* porochial office," and had remarked, ** It 

was all Mrs. Bumble. She would do it." 

** That is no excus^," replied Mr. Brownlow. 

"You were present on the occasion, and, 

indeed, are the more guilty of the two in the 

eye of the law ; for the law supposes that 

your wife acts under your direction." " If 

I the law supposes that," said Mr. Bumble, 

squeezing his hat emphatically in both 

! hands, the law is a ass — a idiot If that's 

, the eye of the law, thi law's a bachelor, and 

I the worst I wish the law is, that his eye may 

' be opened by experience — by experience." 

("01iverTwist,'ch.51). 

Speaking of bachelors in these days of 
increasing taxation and deficits, and when 
the number of marriageable young women in 
the settled parts of the country is constantly 
and persistently becoming greater than that 
of marrying young men, and when the 
ballot is passing into the hands of the fair 
sex, how is it that a tax is not put upon 
bachelors ? William III, of great, glorious, 
pious and immortal memory, gave his assent 
to such an Act in April, 1695 (not on the first, 
but on the twenty-second of that month). 
The Act was intituled *' An Act for granting 
His Majesty certain rates and duties upon 
marriages, births, burials, and upon 
bachelors and widowers, for the term of five 
years, for carrying on the war with vigor." 
By this, bachelors and widowers above 
twenty-five years old paid yearly Is., but a 
marquis who was a bachelor or a widower, 
had to pay yearly lOL, while a duke in that 
solitary t tate had to pay 121. lOs. These 
taxes were kept on until 1706. The laws of 
Rome had severe penalties for those who 
remained celibates after a certain age, and 
Lycurgus authorized criminal proceedings 
against those who eschewed wedlock. Louis 
XIV, throughout the length and breadth of 
Canada, whipped Hymen, if not Cupid, into 
a frenzy of activity — as Parkman says. 
Twenty livres were given to each youth who 
married before the age of twenty, and to each 
girl who married under sixteen. Any father 
of a family who, without showing good 
cause, neglected to marry his children when 
they had reached the ages of twenty and 
sixteen, was fined. Young men were ordered 
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to marry within a fortnight after the arrival 
of the yearly cargo of women from France. 
No mercy was shown to the obdurate 
bachelor. They were forbidden to hunt, fish , 
trade with the Indians, or go into the woods 
under any pretence whatsoever. So active 
was the market, that one young lady was 
married at twelve years of a^^e, and a widow 
went to the altar afresh before her late 
husband was buried ("The Old Regime"). 

Ladies are in the legal profession without a 
doubt ; in fact, it is only for them and their 
edification and delight that this article is 
written, printed and published ; and one is 
almost led to believe that some of them have 
alreadv donned the ermine, and sat down 
upon the bench, when one meets a judicial 
utterance such as the one in this case : A 
son-in-law sued for boarding his mother-in- 
law twenty-six and a half weeks (fortunately 
for the man this was not all at one time, but 
on five dififerent occasions, extending over 
four years); sometimes the lengthening out 
of these visits was made at the suggestion of 
the daughter, sometimes the doctor voiced 
the idea. The mamma-in-law never promised 
to pay, nor did the son-in-law succeed in 
proving that she had ever expected to be 
charged board. The Court—surely a 
mother-in-law — said, *' It would be a crime 
against nature and humanity to give all the 
courtesies, favors and visits that are 
exchanged between parents and children, the 
mercenary quality of dollars and cents." 
{Lnvfytr V, Hebard, 58 Vt. 375). 

Mothers-in law, as one would naturally 
expect from their number, have been before 
the (Jourt prior to the time of 58 Vermont- 
Mach V. Par8on9 (1 Am. Dec. 17) sets forth a 
rule of comfort to husbands— namely, that a 
son-in-law cannot be held responsible for the 
support of his wife's parents. And in New 
Hampshire it was decided that a coffin and 
grave-clothes, purchased by a man for his 
mother in-law, who died a member of his 
family, were necessaries, so as to charge a 
trust fund (Thompson v. Smith, 57 N. H. 
306.) 

(7b be eontmited,) 



INSOLVENT NOTICES. ETC, 

Quebec Official Gazette, March 23. 

Judicial AbandonmenU, 

N. Dion k Co., boot and shoe manufacturers, 
Qnrbeo, March 15. 

Alexis Gr^goire, boot and shoe manufacturer, St. 
Henri) March 19. 

Joseph Alfred Morin, watch-maker, St. Hyaointhe, 
March 12. 

Amable Rufiang e, blacksmith, St. Timothy, Mar. 14. 
Curators Appointed, 

Re Alexander Allan, doing businesjt as the Canada 
Dye Stuff and Chemical Co.— W. A. Caldwell, Mont- 
real, ourator, March 22. 



Rb S. CardinaL— Kent k Turootte, MontnaU joint 
earator, Mar. 18. 

Re J. W. 0. D^ohdne, FrBMrTille.~H. A. Bedard, 
Qnebeo, ourator, Mareh Id. 

Re J. A. Demurs, Levif.— H. A. Bedard, Qoebec. 
curator, March 20, 

/?0G. A. Dronin.— C. Desmarteau, Montreal, onrator, 
March 15. 

Re A. J. Fortin k Co., Three Riren.— J. McD. 
Hatns, Montreal, ountor, Mareh 15. 

Re Evariste G^linas.— C. Desmarteao, Montreal, 
onrator, March 20. 

Re Ifc Philippe Gmllemette, St. Jerome.— Bilodeaa 
and Renaud, Montreal, enrators, March 15. 

Re Darid Gaimond, Ste. Madeleine.— A. Tarootte, 
Montreal, onrator, March 16. 

Re L. E. Guimond k Co.. Beauhamola.— C. Des- 
martean, Montreal, onrator, Mareh 18. 

Re Francis X. Lahaie. Masham Mil!s.~-J. McD. 
Hains, Montreal, earator, Biareh 15. 

Re J. C. E. Montrenil k Co.— A. Tonssaint. Qaebec. 
curator, March 13. 

Re Morency k Frdre8.St.Fmn^oi8.— G. 0. Tasehereau. 
St. Joseph. Beance, earator March 19. 

Re Munns k Crabtree.-- C Millier k J. J. Griffith, 
Sherbrooke, joint curator, March 1& 

Re Pierre Plautier.— C Desmarteau, Montreal, 
curator, March 15. 

Re Archibald Ralston (Peter Ralston k Sons).— W. 
A. Caldwell. Montreal, onrator, Maroh 20. 

Re Amable Rafiange.— C. Desmarteaa, Montreal, 
curator, March 19. 

Re Hormisdas St. Germain.— C. Desmartean, Mont- 
real, curator, Maroh 20. 

T>imde%id9. 

Re G. A. Chevalier.— First and final dividend (52i 
pereent.), payable April 5, J. McD. Hainsi Montreal? 
curator. 

Re 3. C. Danserean. — First dividend, payable 
April 15, Kent k Turootte. Montreal, joint earator. 

Re Solyme Davignon, flls.—FirstdiTidend, payable 
April 5. J. A. Nadeau, Iberville, oaratnr. 

Re David D^ry. Trois Pistoles.- First and final 
dividend, payable April 8, H. A. Bedard, Qaebeo, 
curator. 

R« P. C- Gagnon.— Dividend, payable April 12, 
Kent k Tarcotte. Montreal . joint ourator. 

Re L. Grenier.— Dividend, payable April 1, F. 
Valentine. Three Rivers, ourator. 

Re C. Z. Langevin, St. Sauvenrde Qo^bcc— First . 
and final dividend, payable April 8, H. A- Bedard, 
Quebec, curator* 

Re B. Mnynard, St. Guillanme.— Dividend, payable 
April 15. Kent k Turcotte, Montreal, joint curator. 

Re Eug^no Michaud. Fraaerville.- First and final 
dividend, payable April 8, H. A. Bedard, Qaebec, 
curator. 

Separation ae to Property, 

Celina 11. Narbonnevs. J. Bte. Blancbard, forwarder. 
Ste. Anne de Bellevue. Maroh 20. 

Delphine Clarisse Plch^ vs. Alexis Gr<folre, naDU- 
f acturer, St. Heniy, Maroh 2 ). 
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A correspondent of the OazeUe, oonstitutp 
ing himself the advocate of the Coanty 
Court judges of OntariOi claims for them in- 
ciessed lemnneration. We have no objec* 
tion to this ; but the aigament put forward 
in rapport of it is quite incorrect The writer 
says: <*The discrepancy as to salaries 
between the two classes of judges is mani- 
festly glaring. County Court judges in their 
se?eral territorial jurisdictions discharge 
fonctioDS substantially similar to, and quite 
M important as, those relegated to the 
judges of the Superior Court in the Pro- 
vince of Quebec, and the minimum annual 
salary payable to a judge of the latter Court, 
under the present law* is $3,500, while the 
maximum to a County Court judge is only 
$2,400. The unfairness of this must be self- 
evident and should) I confidently contend, 
induce Parliament to include in the contem* 
plated revision the judges of its inferior 
tribunals. " It is totally incorrect to put the 
Coanty Court judges of Ontario on the same 
footing as the Superior Court judges of 
Quebec. The latter have the same jurisdio* 
tion as the judges of the High Court of 
Justice in (hitario, and most of them act 
also as judges of appeal while sitting in 
Keview at Montreal and Quebec. Others 
hold criminal terms of the Court of Queen's 
Bench. With reference to the alleged 
discrepancy of salaries, the difference is far 
moTB marked in England, where the salary 
of a superior judge is about four times that 
of a county judge. It must also be remem- 
bered that this distinction existed when the 
County Court judges accepted office) and was 
perfectly well known to them. 



With referenoe to the petition of the 
General Council of the Quebec Bar, which it 
chaiacterixes as a "unique production,'' the 
Canada Law Journal observes : " No one in 
Oulario has yet dared to advocate any 
higher examination in lieu of the ' primary ' 



of the Law Society, than maitnGdaiion in 
arts. The day seems to be yet distant when 
a degree in artsi or an equivalent for iti will 
be demanded. We wish it was much nearer 
than it is. But we think the time will never 
come when a degree in arts from one of our 
universities will be rejected as insufficient 
evidence of knowledge and culture to qualify 
the applicant for beginning the study of the 
law. Are the people of Ontario and its pro* 
fessional men inferior in education to those 
of the sister Province ? We certainly think 
not" Our contemporary can only account 
for the effiision of the General Council on 
one of three suppositions ; (1) '< the colleges 
and universities of Quebec must give an 
utterly superficial and useless training;" 
(2) *^ the literary and scientific acquirements 
demanded of beginners in the study of law 
must be ridiculously high, higher than in any 
civilized country in the world ; " or (3) '< the 
General Council of the Bar in Quebec is an 
assembly of egotists unduly elated and 
inflated with the contemplation of their own 
importance." With reference to the first 
of these suppositions we would observe that 
it was abundantly shown before the com- 
mittee of the LegislaturOf that the standard 
for the B. A. degree at McGill University 
is fully as high as at Oxford or Cambridge. 
Moreover, many of the gentlemen coming 
forward for admission to study have not 
only taken the degree, but have passed with 
honors. 



The Morrison case this week has yielded 
its strange incident, in an interview between 
the outlaw, whom detectives and policemen 
have vainly attempted to discover or arrest 
for a year past, and Mr. Dugas, Police Magis- 
trate of Montreal, who, in his magisterial 
capacity, accompanied the expedition against 
Morrison. This interview, for which we are 
unable at present to recall any precedent, 
took place in a lonely building at night-fall. 
It was brought about by Morrison's Mends, 
and Mr. Dugas doubtless acted ftom the best 
motives, to avoid bloodshed, to relieve the 
friends of Morrison from their embarrassing 
clansman, and to bring the expedition to a 
termination. But, as might have been anti- 
cipated, Morrison's demands were such as 
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eocOd not be enterteined, and the parties to 
the atnuice ooUoqay aepsrated, Morriflon 
ODce more betaking himself to his secret 
iiaoBts, and the expedition resuming its bant 
for him. 

SUPREME OOUBT OF CANADA. 
OotoriaJ 

Ottawa, March 18, 1889. 
OTBrisn v. Thb Qubbn. 
Appea^Omten^tof Court^DUcreHon—Juria^ 
dictionr^OonitrucHve Contempt-^ Interfer- 
ence wUhajtdieialproeeeding'-Proceedings 
far eorUempt^LoeuB standi^Pmishment'-' 
InfiieHon of costs. 

An appeal will lie to the Supreme Court of 
Canada from the judgment of a Provincial 
Court in a case of constructive contempt 
Such a dedaion is not an order made in the 
ezercise of the judicial discretion of the 
Court making it, from which, by sec 27 of 
the Supreme and Exchequer Courts Act, no 
««»al Bhall lie. Taschereau, J.. Aentento. 

Sudi an appeal will lie, though no sentence 
was prtmounced against the party in con- 
tempt, bat he was found guilty and ordered 
to pay the costs of the proceedings. 

H. was elected Mayor of Toronto, and was 
HMeated by a master in Chambers on pro- 
ceedings in the nature of a ^uo warranto 
instituted for the purpose, the master hold- 
ing that the property qualification of H., 
who had qualified in respect to property of 
his wife, was insufficient Notice of appeal 
was given, but a declaratory Act having been 
passed by the Ontario Legislature removing 
the disqualification, such notice was counter- 
manded and the appeal abandoned. In the 
meantime CB., solidtOT for H , had written a 
letter to a newspaper in Toronto, in which 
the following expressions occur, after a state- 
ment that the fact that the qualification con- 
demned had always been held sufficient and 
had never before been questioned :~ 

•* Chief Justice Richards, probably the 
best authority on such matters in Canada, 
had held in 1871 that under such circum- 
stances the husband had the right we contend 
for in the present case. This decision has 
never been oveivruled, is consistent with 
eommon sense and with the universally 
accepted opinion on the subject 



''You may naturally ask: Why then was 
the decision the other way ? This question 
I am unable to answer. The delivered 
judgment afiOTds no answer. Theargoments 
addressed were simply ignored, and tiie 
authority relied on by us> so far from tMutig 
explained or distinguished, was not even 
referred to. This is eminentiy onsatiBfiM^ry 
to both the profession and the public— an 
officer of the Court over-ruling the judgment 
of a Chief Justice who, above all othen in 
our land, was skilled in matters of municipal 
law." 

Proceedings were instituted, by the original 
relator in the proceedings to unseat H., to 
have 0*B. committed for contempt, and he 
was adjudged guilty, and ordered to pay the 
costs. The notice of abandonment of the 
appeal had been given before such piooeed- 
ings were begun. 

Held:— 1. That the appeal being aban- 
doned, the qibo warranto proceedings were' at 
an end, and the relator had nolocus standi in 
such proceedings to enable him to diaige 
O'B. with contempt in interfering with the 
judicial proceeding. In such case only the 
Court could institute or instigate the pro- 
ceedings. 

2. That the publication complained of was 
a fair criticism of the judicial prooeeding, 
which any person is privileged to make. 

3. That the infliction of costs was a 
punishment for the alleged contempt in the 
nature of a fine, so that the appeal was not 
one for costs only. 

Appeal allowed. 
8. H. Blake, Q,a, for the Appellant 
Bain, Q.a, for the Respondent 



Ottawa, Mareh 18, 1889. 
Ontario.] 

City of London v. GoLosicnxt 
Municipaiity-^OmstrucUon of Street criming 
Elevation above the sHewdtks-^Injwy to 
person cromng—Liability of MvnieipfaiUy 
for, 

G. brought an action agaiust the city of L. 
for damages caused by striking her foot 
against a street crossing in said city and fill- 
ing, whereby she was hurt The principal 
ground on which negligence was baaed, was 
that the crowing was elevated some three or 
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fsar vaAeM above the level of the street, 
wyck leadered aecidenti of the kind in 
qvrtkm miae likely to occur. The Jnry gave 
6. e verdict with 9500 damageB which the 
Divttioiial Court and the Coartof Appeal, the 
lattBT Oonrt being eqnallj divided, affirmed. 
Ob appeal to the Sapreme Conrt of Canada:— 
BmHf levening the judgment of the Court 
of AppoJ, Strong and Foamier, J J., dissent- 
ia& that the fact of the street crossing being 
higher than the street did not make the city 



Appeal allowed. 
W. R. Meredith, dC, for the appellants. 
R. M. Merediih and Xow, for the respondent 

Ottawa, March 18, 1889. 
OoUrio.1 

Ki3i8sn>N A PncBROKB Railway Co. v.Murphy 

Bailuxaf Company — Expropriation of land — 

Dexripiwn in map or planJUed-^2 Vic. ch, 9. 

No land can be taken for the line of a rail- 
way as originally located, or for any devia* 
tion therefrom, at any point therein, until 
the proviaiona as to places and surveys pre- 
scnbed as to the original line (by 42 Vic ch. 
9, Bailway Act of 1879) are complied with as 
to every such deviation. 

Therefore, where a road had been com- 
ptoted, and the company having obtained 
additional powers from Parliament as to 
land they could hold in K., sought to expro- 
priate the land of M., which was not on the 
map or plan originally r^steied : 

Hbld, affirming the judgment of the Court 
of AppoU fiv Ontario, that they were not en- 
titled to such exproi»iation. 

Appeal dismissed. 

Cknatopher Rohinson, Q. C, and OaUanaeh, 
for the appellant 

8^ K Stake, Q. C, and Britton, Q. C, for tlie 



Ottawa, March 18, 1889. 
P^iMtBdwazdlilAiuLj 

XluoioE V. Tbb Black Dumond aS. Co. 
^iifMrnf^Bxceptk^ns^Constrttction — Im'- 
fnper tUnoaffe-^NegUgence — Liability of 
•fcipowwf. 

A bill of lading acknowledged the receipt 
Oft boaid a steamer of the defendant com- 



pany of a number d packages of fresh meat 
shipped in good order and condition, and 
which the defendants undertook to deliver 
in like good order and condition at the Bort 
of St John's, Newf., subject to the folbwing 
exceptions, among others, in respect of whicii 
the defendants would not be liable fbr 
damage : ** Loss or damage arising fh>m 
sweating, decay, stowage, or from any of the 
following perils, whether arising fit>m the 
negligence, default or error in judgment of the 
piloti master, mariners, engineers, or other 
persons in the service of the ship/or for whose 
acts the shipowner is liable, (or otherwise 
howsoever)." 

Hbld, Per Strong, Taschereau and Gwynne, 
JJ., thai the words 'Whether arising fhixn the 
negligence, defiault or error in judgment 
of the pilot," etc., apply as well to the ex- 
ceptions which precede as to those which fol- 
low them, and would relieve the defendants 
from liability for damage by stowage so 
arising. — Ritchie, C. J., and Foumier, J., 
contra^ 

The damage to the meat shipped was occa- 
sioned by its being taken on board during a 
heavy rain, stowed in uncovered hatchways, 
and the men stowing it trampled upon it 
with muddy boots, and spit tobacco juice 
upon it 

Hbld, affirming the judgment of the Su- 
preme Court of Prince Edward Island, Rit- 
chie, C. J-, and Foumier, J., dissenting, that 
the loss arose from stowage arising from the 
negligence of persons for whose acts the ship- 
owners were liable, and the defendants were 
relieved by the exceptions in the bill of 
lading. 

Appeal dismissed with costs. 

Z. H, Daffies, Q. C, and Morion, for appellant 
Fred. Peters, for respondents. 



New Branflwiok.] 



Ottawa, March 18, 1889. 



Ellis v.Baxrd. 

Appeal-^Oontempt of Court^Itnal judgment'-- 
Practice. 
E. was served with a rule issued by the 
Supreme Court of New Brunswick, calling 
upon him to show cause why a writ of attach- 
ment should not issue against him, or he be 
committed for contempt of Court in publish- 
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ing certain artides in a newspaper. On the 
zetom of the role, after aigament» it was 
made absolute, and a writ of attachment was 
iflsaed. £. appealed from the judgment 
making the role absolute, and by the case on 
appeal it Appeared that the practice in such 
cases in New Bmnswi<dc, is that the writ of 
attachment is issued only in order to bring 
the party into Court, when he may be ordered 
to answer interrogatories by which he may 
puige his contempt, and if he fSails to do so, 
the Court may pronounce sentence; but no 
sentence can be prooounced until the party 
is brought before the Court on the writ of 
attachment 

The counsel for the respondent moved to 
quash the appeal for want of jurisdiction. 

Hbld, that the judgment appealed from 
was not a final judgment from which an ap- 
peal would lie to the Supreme Court of Canada 
under sec 24 (a) of the Supreme and Exche- 
quer Cburts Act, R. S. a ch. 186. 

Appeal quashed without costs. 

L. H, Davies, Q. C, for ai^llant 

X. A. Currie, for respondent 



The Court below held, affirming the judg- 
ment of the trial judge, that C. was estopped 
from denying the execution of the deed, but 
as his action was not the proximate cause of 
the acceptan^ of the bond by the Govern- 
ment, but that the false certificate given by 
the magistrate was, the Crown could not re- 
cover. On appeal to the Supreme Court of 
Canada: 

Hbld, reversing the judgment of the Court 
below, that the making of the bond was the 
real cause of its acceptance, and the defend- 
ant being estopped, the Crown was entitled to 
judgment. 

Appeal allowed. 

R, JL Borden, for the appellant 

Harrington, Q. C, for the respondent 



Ottawa, March 18, 1889. 
NoTftSootift.] 

The Quben v. Chsbuoy. 
Bond-Signed in bkmk^ExecuHon- -Oertificate. 

v., a government official, requested C. to. 
sign a bond, as surety for the faithfhl dis- 
chaige of his duty as such official C. having 
agreed to do so, V. produced a blank form of 
bond, and C. signed his name to it and to an 
affidavit of justification, and acknowledged 
to a third Tparty that he had executed such 
bond. The third parly made an affidavit of 
the execution before a magistrate, who gave 
a certificate of its due execution before him. 
The bond, which had been filled out for the 
sum of $2,000, was then sent to Ottawa to be 
registered as the statute requires. 

In an action on the bond against C, on de- 
fault by v., C claimed that the amount of the 
bond was represented to him to be $500 or 
$1,000, that there was no seal on it when he 
signed it that he had not sworn to the affi- 
davit of justification, and that the magistrate 
sjiould not have given the certificate he did. 



Nova Scotia.] 

WaLLACB V SOUTHBR. 

Promiuory Note — Identity of payee^DovUe 
Hamping. 

A promissory note made payable to John 
Souther & Son, was sued on by John Souther 
&Ca 

HM, that it being clear by the evidence 
that the plaintiflb were the persons designa- 
ted as payees, they could recover. 

It is no objection to the validity of a pro- 
missory note that it is for payment of a cer- 
tain sum in currency. Currency must be 
held to mean '' United States Currency," 
especially where the note is payable in the 
United States. 

If a note was insufficiently stamped, the 
double duty may be affixed as soon as the 
defect comes to the actual knowledge of the 
holder. The statute does not intend that im- 
plied knowledge should govern it 

The appellant claimed that he was only a 
surety for his co-defendant, and that be was 
discharged by time being given to the prin- 
cipal to pay the note. 

Hddf that the fact of time being so given 
being negatived by the evidence, it was im- 
material whether appellant was principal or 
surety. 

Appeal dismissed with costs. 

T, /. WdUaoe, appellant in peiaon. 
Arthittr DryBdaU, for the respondent 
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XeviSeoliibl 

CovnomLATtoji Lif« AssoaATioN v. CDon- 

NBLU 

life iniuranee — Pdliey^ Memo, on margin — 
W<mt of eotrnter-rignatwre^Effeci of'-Ad- 
minibilitjf of evidence, 

A policy of life insaranoe sued on had in 
the maigin the following printed mema :- - 
"'This policy is not valid unless counter- 

fAgoed by agent at 

Gonntenigned this.-..» day of 

Agent** This memo, was not filled 

op^ and the policy was not» in fact, ooanter- 
lifSDed by the agent Evidence was given of 
the payment of the premium, and rebutting 
evidence by the company that it had never 
been paid. The jury found that the premium 
wu paid and the policy delivered to the de- 
oeaaed insured a8>a completed instrament, 
and a verdict was entered for the plaintiff 
and afilrmed by the Supreme Court of Nova 
Scotia 

Hdi, affirming the judgment of the Court 
below, 8br W. J. Bitchie, C. J., and Gwynne, 
J.,di8wating, that the necessity of counter- 
signing by the agent was not a condition pre- 
cedent to the validity of the policy, and the 
jary having found that the premium was 
paid, their verdict should stand. 

The judgment on the former appeals in 
this case was, on this point, substantially 
adhered to. See 10 Can. S. C. R. 92, anl 13 
Can. a a R. 21& 

Appeal dismissed with costs. 

&H. Blake, dC^ J. BecUty, Q.C, and Borden, 
fortheappeUantB. 

Wddon, Q,C, , and Lyons, jEbr the respondent 

LAW FOR LADIES. 
[Continaed fiDm ^ 112.] 
In a certain stage of society one of the 
most extensive classes is that of "cousins.'' 
To the question, "Who is that downstairs, 
Janer— how promptly and universally 
comes the answer, ''My cousin, ma'am.'' 
How important, therefore, is the query, "Who 
ii a cousin r The Justices in Her Majesty's 
Court of Appeal a couple of years ago 
wrestled with the question, but, alas I they 
^^br^ in their decisions. Lord Justice 
Bowen was profound— went tQ the bottom- 



was genealogically accurate and narrowly 
limited the genus. He said, " I start with 
this: the word "cousin/' being a term of 
which the dominant idea is consanguinity 
(Yea, verily, many a Betsy Ann and Eliza 
Jane would start too at such an idea). 
Harriet Cloak is not a cousin of the testatrix 
at all." He proceeds, " It is not accurate to 
say that the wife of one's cousin is, even in a 
secondary sense, one's cousin. . . . The 
ground of my decision is that the word 
*cousin' cannot be used in a secondary, or 
even in a tertiary sense, for a person not a 
relation in blood, though it can be used for a 
more distant relation than a first cousin.'> 
Lord Justice Fry took a more extended view, 
and one more in accord with the notions of 
" life below stairs." We do not for a moment 
sugscest that he knew tlie cook, but she must 
have known him by name. He said, " I agree 
with Lord Justice Bowen as to the proper 
signification of the word ' oousiU)' that it pro- 
lierly means the children of brothers and 
sisters (we would have called those nephews 
and nieces), and implies consanguinity ; but 
I think that it is sometimes used in a loose 
and vague sense which does not imply con- 
sanguinity, as when the Queen addresses a 
nobleman, or a member of her Privy Council, 
as a 'cousin,' and when we speak of our 
* country cousins.' I think that in popular 
language the word does apply to persons who 
are not related by consanguinity" (Cloak v. 
Hammond, 56 Law J. Bep. Chanc. 171; L. B. 
34 Ghana Div. 255). It must be satisfactory 
to mistresses to know that their helps may 
call all male visitors cousins, and still be con* 
sistent members of the Church, or of the Sal- 
vation Army. 

No one has a right to complain that his 
next-door neighbpur plays upon the piano at 
reasonable hours, nor of the cries of children 
in his neighbour's nursery, nor of any of the 
ordinary sounds which are commonly heard 
in dwelling-houses ; but if a Ladies' Decora, 
tive Art Club take a house on a square filled 
with dwelling-houses, and conduct classes in 
the art of metal working and hammering 
brass, so that the unusual and disturbing 
noises are of a character to afiect the comfort 
of the household of the man living next door, 
or the peace and health of his ikmily, and to 
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destroy the oomfoitable enjoyment of his 
home, the law will declare the ladies— or 
rather their classes— a nuisance, and stretch 
out its strong arm to prevent the continoanoe 
of such injurious acts. We never caied for 
hammered brass anyway (Be LadM Detxftor 
tive Art Quh of Phiiaddphia, 37 Alb. LJ. 447). 

One by one the beliefe of childhood's happy 
hours are dispelled. We used to believe in 
the reality of 8t NicholaSi the shooting skill 
of TeU, the blaebeard character of Henry 
VIII., the greatness of Elizabeth, the good- 
ness of Charles L, the beauty of Mary Stuart ; 
but we donH know now. We used to think, 
moreover, that every woman could put any 
number of pins in her mouth without inoon« 
venienoe ; now the law papers tell us that at 
Greenwich (England) CJounty Cburt a widow 
sued a baker for damages, medical fees, and 
loss of time, caused by a pin, which had been 
negligently left in a bath-bun, sticking in 
her throat, and the judge said, < Of course it 
was an unfortunate accident for both parties, 
but he must give a verdict for the widow' (37 
Albany L.J. 206). 

Talking of pins and women, a lady in 
Detroit fell upon a defective sidewalk, and 
claimed that her right side was paralysed ; on 
the trial, to demonstrate to the jury the loss 
of feeling in that side, she allowed her med- 
ical man to thrust a pin into her. The city 
authorities objected to the jury pinning their 
faith to this sort of evidence, but the Court 
opined that there was no objection to her 
showing the extent of the paralysis which had 
supervened by reason of the accident, and 
that evidence that her right side was insensi- 
ble to pain certainly tended to show this 
paralysed condition. The pin by which the 
experiment was performed was shown to the 
jury. There was nothing ^hich tended to 
show any trickery. Counsel were certainly 
at liberty to examine the pin, and to ascertain 
whether in fact it was inserted in the fiesh ; 
and having failed to exercise this privilege, 
the Court's opinion was that after Verdict it 
was too late to raise the objection that the ex- 
hibition was incompetent {Oabome v. DetroUf 
26 Alb. L.J. 343). The judge overtooked the 
possibility of the city attorney being a modest 
badielor, and not accustomed to conduct 
cases against Phrynes. 



Apparently ladies do not like to te i 
'cats,* nor even tohavethalr mothem caHsd 
'cats.' Thefonny newsp^ier reporter pabUshed 
an interview between the plaintiffand himself 
in which the plain iff is represented as say- 
ing tiiat her mother had been bitten by a 
cat and had hydrophobia, that she dreaded 
the approach of water. . . . that die acted 
like a cat, purring and mewing, and assuming 
the attitude of a cat in the effort to catch 
rats, and did other like &6ts, And that a 
wonderftil cure of thli^ disease had been 
effected by a certain medicine called BMJB^ 
sold by defendants. It was held that all 
this was libellous {Stewart t. Swift Spee^k 
Company, 76 Ga. 280). This seems a strange 
decision, because our own experieaoe has 
been that girls like to be called Kitty, Pretty 
Kitty, Dear Kitty, or even Possy. 

It has been decided inWathat a wife 
has no right to chastise her husbandt nor 
provoke him to retaliation by her own vio- 
lence, foul abuse, and misconduct (JTft^Mv. 
Knight, 31 Iowa, 451); nor has a husband now 
the right to correct his wife corporally, even 
though she be insolent to him or drunk 
(Ctom. V. If ilM 108 Mass. 468). The Iowa 
decision just mentioned accords with the 
laws of Manu ; here we are told that * a faith- 
ful wife who wishes to attain in heaven to 
the mansion of her husband must do nothing 
unkind to him, be he living or dead ; she 
must always live with a cheerful temper, 
with good management in the affairs of the 
house, with great care of the household 
furniture, and with a frugal hand in all her 
expenses. Though enamoured of anotiier 
woman, or devoid of good qualities, yet a 
husband must constantly be revered as a god 
by virtuous women; nor is a second hosbMKi 
allowed to a virtuous woman (chap, v^ ss. 
153,150,154,162) It is evident that at some 
time or other the ladies in Persia must have 
interfered with the men while saying their 
prayers, now it is the law that no man may 
perform his devotions in the praaenee of any 
woman, who either at his side or before him 
is also praying ; but it will be all tight if 
there is a curtain between the two, or some 
object which prevents him seeing her ; or if 
the woman is behind the man at sudi a 
distance that in |»ostrating herself she can* 
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BOtloadilnBfeet. (Extrtet tern tiie 'Shah 
m Fttsia mud tbe l^nUms; by B. 6. W. 
Beojtmin.) Tbie ssinent lawgiver must 
hgvd bad bis sola tickled at some time or 
olbv. 

i^rOfNU of diToroe8»ibe Koran says: 'The 
hMlMaid may twice diTorce and twice take 
hmk the same woman ; but if he a third 
time divorce lier, she cannot i^n become 
bis wile till she have married and been 
diToned from some other man ' {Sura II., 
230K With a little modification, this law 
might be nsofiil in some of the States. 

Speaking of second marriages at an early 
psriod in Venftont, by some strange per- 
Tenion of legal principles, people were led to 
believe that whoever should marry a widow 
who was the administratrix of her husband's 
Mtote, and should through her come into 
posBessioii of anything that the late lamented 
departed had purchased, would render him- 
aetf administrator in his own wrong, and 
himself liable lor the estate and debts of his 
piedeosBsor. The fascinating widows, how- 
ever, found a way to overcome the difficulty, 
and smooth the way by which number two 
m%ht approach Hymen's alt^ hand in 
band with number one's relict Here is how 
the widow of Major Peter Lovejoy married 
Asa AveriU. ' By the side of the chimney in 
the widow's house was a recess of consider- 
able sise. Across this a blanket was stretched 
in such amanner as to form a small enclosure. 
Into this Mr& Lovejoy passed with her at- 
tendants, who completely disrobed her, and 
threw her clothes into the room. She 
then thrust her hand through a small aper- 
toie purposely made in the blanket liie 
profiered member was clasped by Mr. AveriU, 
and in this position he was married to the 
node widow on the other side of the woollen 
curtain. He then produced a complete as- 
sortment of wedding attire, whioh was slipped 
into the recess. The new Mrs. AveriU soon 
appeared in full dres8> ready to receive the 
oongratnlatioDs of the company, and to join 
in their hearty rustic festivities' (HaU's 
' History of Eastern Vermont '). 



CRAM VS. EDUCATION. 

A oonespondent of the Oazette describes 
u foOowB the mode in which he' obtained ad- 
missioQ to the study of the law : — 

BiV-'Id connection with the recent dis- 
cnssion in the Quebec Legislature regarding 
the qnalifieations necessary for admission to 
the study of law, the experience of one, who 



a few years ago passed through that remark- 
able ordeal, may prove of interest to your 
readers. While yet a freshman at McOiU, I 
determined to enter upon that course of 
study, which, according to no less an author- 
ity than Mr. Fagnuelo, is superior to that 
furnished by any of the English universities 
of Canada. With this object in view, I pro- 
cured the services of an expert crammer, 
having been advised so to do by those who 
had previously passed that examination 
with high honor, and for the entire period 
of two months (May and June) devoted my- 
self incessantiy to the laying of the founda- 
tion for my legal career. I mastered the geo- 
metrical terms which are peculiar to French 
text books, lest ignorance of these should 
prevent me from exhibiting the mathe- 
matical knowledge which I had acquired in 
the common school The difficulties of Latin 
syntax, which to many members of the Bar 
doubtless appear nearly insurmountable, were 
overcome easily, owing to the preparation 
which I had undergone for the matriculation 
at McGill. I reviewed primers on the his- 
tory cf Canada, England, France, Rome and 
Greece. In geografdiy I learned the names 
of aU the states in the Union, with their 
capitals ; also of the European nations and of 
the larger capes, riven and islands. I grap- 
pled with the intricacies of philosophy. As 
the text-books recommended were in Latin 
and French, and formed the basis for a long 
course of instruction at Laval and St, Kioolet. 
they seemed at first to present a formidable 
difficulty. However, as my instructor had 
previously written out the salient points of 
the works in English, it was not long before 
I coukl recite theories of Epicurus, Plato, 
Socrates or Aristotle, or give the ontological 
argument for the existence of a God. 

Being thus crammed, in due season I pre- 
sented myself before the Bar. It is of course 
needless to add that after this remarkable 
training I passed creditably, standing very 
near the head. 

While an arts course at McGill would have 
involved many instructorsj^an outlay of at 
least $1,000, and four years of hard study, by 
the regulations of the Bar, which are enacted 
in the interests of higher education, I was 
enabled to get along with one expert cram- 
mer, to save $900 in money and three yeare 
and ten months of unnecessary study. 
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OBTAINING MONEY BY FALSE 
FBETENCES. 

At Montreal, Febraary 18, Mr. Desnoyen 
gave the following decision on a charge 
made by James Macfarlane against B. L. 
Nowell, of obtaining money by false pre- 
tences:— The prosecntor made a verbal 
promise to loan defendant $2,000 to be ad- 
vanced in instalments. Prosecutor advanced 
one instalment Before parting with the 
second instalment^ prosecutor called on 
defendant and examined his books of account 
with him, defendant himself giving oat the 
figures. Prosecutor wrote a statement show- 
ing the defendant with a surplus of about 
$300. Defendant asserted that said state- 
ment contained the true state of his afiairs. 
On the strength of this statement a written 
contract was signed between the parties, and 
prosecutor advanced the second instalment 
and subsequently several other instalments* 
amounting in the aggregate to an amount of 
upwards of $1,200. Several months after^ 
wards the prosecutor being unpaid by the 
defendant, the latter* made a judicial 
abandonment of his estate, and thereupon it 
was proved that at the time of the first 
advance, as well as at the time of the several 
subsequent advances made by prosecutor to 
defendant, the latter, instead of having a 
surplus of $300, was indebted in a sum of 
several thousand dollars (about $10,000). 
The prosecutor swears positively that he 
parted with the fiist sum advanced to de- 
fendant on the representations that he had a 
good paying business on hand ; but as to the 
second and subsequent instalments he parted 
with them on the representation of defend- 
ant that he had a surplus of $300. Two 
questions are to be considered : 1st The 
moneys having been advanced in execution 
of a contract, can a false pretence be said to 
have taken place ? No decision in any 
similar case has been quoted, and having 
made a careful search in the books, I have 
been unable to find a precedent of a case 
just under similar circumstances. However, 
in commenting upon ihe case oiReg,\.Kmrick, 
6 Queen's Bench Reports, page 64, which has 
some similitude with the present case. Lord 
Denman is reported to have said : " The 
execution of a contract between the same 



parties does not secure from ponishznent the 
obtaining of money under fUae pretences in 
conformity with that contract" 2nd. Is 
the intent to defraud disdoeed in the above 
statement of fiact ? It may be sud that the 
defendant, having apparently at the time a 
good business on hand, may have lived in 
hopes to meet all his liabilities in oouise of 
time and not have intended to defraod the 
prosecutor of his money. However, I am 
not prepared to say that he had not such in- 
tent At all events I consider that this is 
matter for the jury to determine, not for the 
examining magistrate. On the whole I be- 
lieve this is a case that ought to go to a jury, 
and therefore am bound to commit f^r trial 
to the Crourt of Queen's Bench. 



INSOLVBNT NOTICES, ETC. 
QuA^e OffUiiai OoMUe, Matrek 90. 

Sli^ar Drolet, wheel-wrig^t I* RoehtUa, March 26. 

Re J. Ahem, trader. New Poit~H. A. Bedard. 
Qaebee. ourator, Maroh L 

JUAmMe BeaoTais.— Kent A Tnrootte. Montieal, 
joint onrator, Maroh 29. 

Re p. Rival dit Bellerose, St Alezts.~Kent A Tar- 
ootte, Montreal. Joint onrator. Maroh 21 

Re F. X. Dnsal, trader. Petite BXrihn Oneot.— H. 
A . Bedard, Qnebeot onrator. Bfaroh 1. 

Re John Heotor Graham et at C'Oraham Bros.") — 
J. N. Fnlton, Montreal* eniator, Maroh 20L 

Re Alexii Grdgoire. — C. Demiarteaa, Btontreal, 
onrator, Maroh 27. 

Re Albert Pioh^—G. Deanarteaa»MontreaI,earator. 
Maroh 27. 

Re Viotor Portelanee, LaehoTroti^re.— D. Aroand, 
Qnebeo. onratori Maroh 22. 

Re David IUa.-A. F. RiddeU and C Merediib. 
Montreal) joint onrator, Maroh 27. 

Re Alexandre Rnfiange.-O. Dewnaitean, Mootreal, 
onrator, Maroh 2B. 

Re 0. N. Savage, Petit Paboe.— H. A. Bedard. 
Qnebeo, enntort Maroh 1. 

Re vaoant estate of late Jamei WeUinfton Toof.— 
S. N. Hnnter, Frelishsbnrg, enrator, Maroh IS. 
Dividend. 

i2e B. B. D. Lafleor, Brjion.— FIrrt and final divi- 
dend of 85ip.o., payable April 10, J. MoD. Hains. 
Montreal, onratorw 

Stparatum a§ to Properti/, 
Mathilde Beaoohamp vi. Lambert Oiacras, oifir- 

maker, Montreal, Maroh 21. 
Georgiana Sen^oal vi. Joseph Dnfonr dit Latonr, 

Joliette, Maroh 22. 

CadaMre depoeiiUd, 
Pariah of StCb Ang€Uqiie, lot 889. 
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A short bill, introduced in the Senate by 
the Hon. Mr. Abbott, Q^C, propeees to amend 
Sect 9 of RaC. ch. 155, " An Act respecting 
EflcapeB and Bescues/' by adding the follow- 
ing sub-eection thereto :—" 2. In the case of 
everyone who being sentenced to be detain- 
ed in any industrial school^escapes therefrom, 
the said justice of the peace or magistrate 
may, instead of remanding him to such 
scbool, send such offender to be detained in 
any reformatory prison or reformatory, for 
any term not exceeding five years." 



A note which has appeared, of a decision 
given by the Queen's Bench Division, Ontario, 
in Reg. v. Oihsm (Feb. 4), states that the Court 
held ''that the sufficiency of an indictment 
npon a motion to quash it, is not a question 
of law which arises on the trial, and therefore 
isnotwithinR S.C. c.174.8. 259,and the Court 
has no power to entertain it." The Court 
appears, however, to have also expressed the 
opinion that the indictment in the case be- 
fore it was sufficient; and further light may 
be thrown npon the holding cited when the 
leport appears. No objection to the reserva- 
tion of cases seems to have been made in 
this Province, on the ground ta^en by the 
Crown in Beg> v. Oibson. During the last 
term of the Court of Queen's Bench at Mont- 
real, in Beg. v. Craig, the sole question reserv- 
ed was the sufficiency of the indictment. 
The indictment was for obtaining money by 
fi^ prstenoes, and did not set out the 
natnreof the false pretence, which the Court, 
on a Case Beserved, held to be unnecessary. 



eider Wou*d 6e.-Jiutioe of peace I Thoa art no 
qualified, man. 

7e«vue.— Yes, fet am I-rloan take the oats, and 
vorUe my mark. I oan be an honesht man myshelf » and 
keep a great rosoe for my deilL 



In an old comedy, The Twin Rivals, written 
by Farquhar in the beginning of the 
eighteenth century, we light upon a passage 
which might serve as an illustration of 
McComack v. Laitelle, 11 Leg. News, 409 :— 

reovHc— Bot what will yoa do for poor Teague, 
maiilittr? 
BnUr Wou*d 6e.— What ihall I do for thee 7 
^Wxe.'^Aral), niake me a justioe of peaabi dear 



SUPREME COURT OF CANADA. 

Ottawa, March 18, 1889. 

TuppBR V. Annand. 
Nora Scotia] 

Coniracl ^Mining land—Speculation in— Agree- 
ment loiih third party — Renevxd of-— Effect, 

T., being in Newfoundland, discovexed a 
mine of pyrites, and on returning to Nova 
Scotia he proposed to A. that they should 
buy it on speculation. A. agreed, and ad- 
vanced money towards paying T.'s expenses 
in going to Newfoundland to secure the title. 
T. made the second journey and obtained an 
agreement of purchase from the owner of the 
mine for a limited time, but failing to effect a 
sale within that time the agreement lapsed. 
It was renewed, however, some two or three 
times, A. continuing to advance money for 
expenses. Finally, T. effected a sale of the 
mine at a profit, and had the necessary trans- 
fers made for the purpose, keeping the matter 
of the sale secret from A. On an action by 
A. for his share of the profit under the ori- 
ginal agreement, 

Held, affirming the judgment of the Court 
below, that the sale related back, as between 
T. and A., to the date of the first agreement, 
and A. could recover. 

Appeal dismissed with costs. 

W. B. Ross, for the appellants. 

O. H. Fielding, for the respondent 

O'Connor v. Mbhohants Mabins Tnsubangb 
Company. 



Marine Insurance— Policy— Perils of the i 
Barratry — Loss by — Construction of Policy, 
In a marine policy insuring against loss by 
'' perils of the seas " there was no mention of 
barratry. The vessel being lost, it was found, 
in an action on the policy, that such loss was 
caused by the barratrous act of the master 
in causing holes to be bored by which the 
vessel was sunk. 

Held, Strong, J., dissenting, that this loss 
was not occasioned by ''perils of tbeseas/' 
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and the fact of barratry not being ezpresslj 
excepted in the policy, would not entitle the 
insured to recover. 

Appeal diamissed with costs. 

Macmagter, Q.C., (fc Jf . B, Rosa, for appel- 
lant. 

MacCoy, Q.C', for respondents. 

N«w Branawiok.] 

WlMCHBBrTBB V. BuSBY. 

Trover — OonoersUm — BiU of lading — Refusal to 
deliver cargo— Pre-payment of freight — Ex- 
penaes of etorage, 

W. was master of a vessel carrying a cargo 
of ooal for B. On arrival, W. refused to de- 
liver the coal unless the freight was pre-paid, 
which B. refused, offering to pay freight ton 
by ton as delivered. The agent of the own- 
ers then caused the coal to be stored, on 
which the whole freight was tendered by B. 
and the coal demanded, which the agent re- 
fused unless the expenses of the storage were 
paid. In an action of trover against W. :— 

Held, afi&rming the judgment of the Ck)urt 
below, Gwynne, J., dissenting, that there was 
a conversion of the coal for which B. could 
recover in trover. 

Held, per Patterson^ J., that B. had a right 
of action, but not against the master of the 
vessel, and that the appeal should be allowed 
on that ground. 

Appeal dismissed with costs. 

Weldon, Q.a, for the Appellant 

W. Pugdey & C. A. Palmer, for the respon- 
dent 



New BranswiokJ 

Snowball v. Nbilson. 
Action to set aside judgment— Collusion. 
a, a judgment creditor of J. N., Sr., applied 
to the Supreme Court of New Brunswick, on 
affidavits, to have a judgment of J. N., jr., 
against said J. N., sr., his father, set aside as 
being obtained by collusion and fraud, and 
in order to cover up assets of the said J. N., 
sr. The facts alleged in the affidavits sup- 
porting the application were : that a cognovit 
was given and said judgment of J. N., jr., was 
signed on the same day ; that no account 
was ever rendered of the debt; that no en- 
tries were ever made by said J. N., jr.. 



against his father; that the account for 
which the cognovit was given was made up 
from calculation and not from books ; that 
the father had offered to have the judgment 
discharged on payment of a much smaller 
sum ; and that on an examination of the fa- 
ther for disclosure, he would not swear that 
he owed his son the amount, and that he bad 
had no settlement of accounts. The affida- 
vits in answer stated how the debt had ac- 
crued, giving the details ; that there was no 
collusion between the father and son ; that 
the son had frequently asked his father for a 
settlement, but could not get it ; and that he 
had never been a party to, or authorized any 
settlement. The Court below held that the 
applicant had failed to show fraud and re- 
fused to set aside the judgment 

Held, that the decision of the Court below 
should be affirmed. 

Appeal dismissed. 

O. J. Gregory , for appellant 

Hanington, Q.C,, & /. A, Van Wart, for res- 
pondent 

New BniDBwick.] 

MaoFarlanb v. Thb Qubbn. 

Criminal law — Assauli—On constable in dU- 
charge of diUy — Indictment for — Service of 
summons under Canada Temperance AcL-^ 
Wife of defendant — Competent cw witness 
on trial. 

A constable in attempting to serve a sum- 
mons on M. for violation of the Canada Tem- 
perance Act, was assaulted by M. and his 
wife. On indictment for such assault as an 
assault on a constable in discharge of his 
duty, under 32-33 Vic, c. 20, s. 39 ; K. S. C. 
c. 162, s. 34 : 

Held, affirming the judgment of the Court 
below, that such section applies to the case 
of a constable serving a summons for viola- 
tion of the Canada Temperance Act 

Held, also, that on the trial of such an in- 
dictment, neither the defendant or his wife 
is a competent witness under sec. 216 of the 
Act relating to Procedure in criminal cases 
R. S. C. c. 174. 

Appeal dismissed. 

J. A, VanWart, for the appellant 
R /. Ritchie, SoL Gen. of New Brunswick, 
for the respondent 
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Ottawa, March 19, 1889. 

Oourio.] 

RoBflRTsoN V. WiGLB.— The St. Magnus. 

MariHme Cwri — CoUiMon — Damage9 — Party 
in fault — Anmvering Signals, 

The owners of the tag "B. H.'' sued the 
owners of the steam propeller St M. for 
damages occasioned hy the tng heing mn 
down by the propeller in the River Detroit 

Hdd, reversing the judgment of the Mari- 
time Gonrt of Ontario, that as the evidence 
showed the master of the tug to have mis- 
understood the signals of the propeller, and 
to have directed his vessel on la wrong course 
when the two were in close proximity, the 
owners of the propeller were not liable, and 
the petition in the Maritime Ck)urt should be 
dismissed. 

Appeal allowed with costs. 

MacKelcan, Q. C, and Lash, Q. C, for the 
appellants. 

ChriMtjpfter Robinmn, Q.C,, and S. White, for 
the respondents. 

New BniDswick.] 

Maritime Bank v. Thoop. 

Wivding-v^ Acl—R. S, C. c 129, s. hl—DovbU 
LiabHity—Set off. 

Sec. 57 of the winding-up Act R. 8. C. c 129 
provides that "the law of set-oflf as admin- 
istered by the Courts, whether of law or 
equity, shall apply to all claims upon the 
estate of the Company, and to all proceedings 
for the recovery of debts due or accruing due 
to the Company at the commencement of the 
mnding-up, in the same manner, and to the 
Hame extent, as if the business of the Com- 
pany was not being wound up under this 
Act" 

Hddy reversing the judgment of the Su- 
preme Court of New Brunswick, that this 
section does not give a right to a contributory 
to set off an independent debt owed to him 
by a Company against calls made in the 
coarse of winding-up proceedings either for 
capital or double liahility . 

Appeal allowed with costs. 

Bctrker, Q. C, for the appellants. 

/. A. VanWartf for the respondent 



COUET OF QUEEN*S BENCH— 

MONTREAL.^ 

PreBcriptim-^Art 2261, C. C—DeKTipHon of 

property^*' West side " of river— Cfhange 

of course. 
Held: — ^1. That a claim for the value of 
wood wrongfully cut and carried away from 
plaintiffs land, is not prescribed by two years, 
the prescription of C. C. 2261, sec. 2, not being 
applicable to such claim. 

2. That where a deed conveyed all the 
land of lot 10 to he found on '' the west side 
of the river " which runs through the lot^ all 
the land on the west side according to the 
general direction of the river through the lot 
was included, although in consequence of a 
bend in the stream and a change of course 
from south to north, a portion of such land 
lay geographically on the east side of the 
curve. — Eaton et al. <& Murphy et aZ., Dorion, 
C. J., Monk, Tessier, Cross, Baby, J J., Dec. 
9, 1884. 

Proeidure—Frais—C. P. C. 453, 478. 
Jt^i : — Que le non-paiement des frais inci- 
dents, m^me d'appel, dans une cause ne 
peat pas suspendre la continuation de 
cette m^me cause, lorsqne le tribunal qui a 
condamn^ aux frais n'a pas impos6 le paie- 
ment comme condition pr^alable ft la con- 
tinuation. — Robinson v. C. P. R. Co., Tessier, 
Cross, Church, Doherty, J J., 19 Sept, 1888. 



Railway — Animals straying an the track — Re^ 
sponsibility of railway company — Cattle guards. 
Held: — 1. That when the employees in 
charge of the trains of a railway company 
discover animals upon the track they are 
bound to exercise proper caie and prudence 
to prevent injury to them, and a mere 
slackening of speed will not he considered 
sufficient to relieve them from responsibility. 

2. That no requisition or writing was neces- 
sary to put defendants in default for non-com- 
pliance with Consolidated Railway Act, 1879, 
sec. 16, as amended by 46 Vic cap. 24, sec. 9. 

3. That a railway company is liable for 
animals or cattle killed or injured by getting 
on the track of the railway in consequence 
of the absence of cattle guards, without 

* To appear in Montreal Law Reports, 4 Q. B. 
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reference to whether snch animals were, as 
hetween their owners and the puhlic, law- 
fully on the highway. — P(m4iac Pacific Juno- 
Hon Ry. Co. & Bradyt Dorion, C. J., Tessier, 
Cross, Baby, Doherty, J J. (Cross, J. diss.), 
Sept 22, 188& 

QUEBEC LEOISLATlON—lSSd. 
Cap. 10. 
An Act to amend the Qnehec Controverted 
Elections' Act 

[Auented to TlH March, 1889.] 

Her Majesty, hy and with the advice and 
consent of the Legislature of Quehec, enacts 
as follows : — 

1. The following subsection is added after 
subsection 8 of section third of chapter third 
of title second of the Revised Statutes of the 
Province of Quebec : 

8 8a. — Appeals, 
' ** 553a. An appeal to the Court of Queen's 
Bench sitting in appeal may be taken from 
any judgment which declares that any per- 
son or persons has or have comntitted any 
corrupt practice^ whereby such person or 
persons is or are deprived of the right of 
being elected to and of sitting in the Legis- 
lative Assembly, of voting at any election of 
a member of that House, and of holding an 
of&ce in the nomination of the Crown or of 
the Lieutenant-Governor. 

The appeal from any such judgment shall 
be to the Court of Queen's Bench sitting in 
appeal at Montreal, if it was rendered in & 
district whence, in virtue of the Code of Civil 
Procedure, cases are taken in appeal to Mon- 
treal, and to the Court of Queen's Bench 
sitting in appeal at Quebec, if it was render- 
ed in a district whence, in virtue of the said 
code, cases are taken in appeal to Quebec." 

''5586. Such appeal shall be taken, in a 
summary manner, by means of an inscrip- 
tion in appeal, signed by the appellant in 
person or by his attorney, filed in the office 
of the prothonotary of the district in which 
the judgment was rendered, within fifteen 
days after the rendering thereof, together 
with a deposit of the sum of two hundred 
dollars as security for costs, and a further 
sum of twenty dollars for making up and 
transmitting the record. 



So soon as the said inscription and deposit 
have been made, the prothonotary who re- 
ceived the same shall remit the record to the 
Court of Queen's Bench, in the usual manner 
prescribed by the Code of Civil Procedure. 

Within the said fifteen days after the ren- 
dering of the said judgment, the appellant 
shall serve a notice of the inscription in 
appeal upon the parties to the case affected 
by the said appeal and file the same in the 
ofiice of the clerk of the Court of Queen's 
Bench. 

If the evidence was printed for the pur- 
poses of the case in the court below, such 
printed evidence will suffice for the appeal, 
provided ten copies at least are produced. 

If the evidence was not printed for the pur- 
poses of the case in the court below, the pai^ 
ties shall be obliged to print only so much of 
the evidence as refers to that issue of the 
case respecting which the appeal is brought 
and for that purpose they shall, ten days 
after the inscription in appeal, apply, after 
notice, to one of the judges of the Court of 
Queen's Bench in Cliambers, and have him 
select the evidence that is to be printed. 

Printed factums shall be produced by 
the parties as in ordinary appeals to the 
Court of Queen's Bench, within fifteen days 
after the filing of the said inscription. 

" 553c. Appeals under this subsection shall 
have precedence over all other cases. 

2. Any person who, since the 27th day of 
May, 1882, date of the coming into force of 
the Act 45 Victoria, chapter 6, has been, by 
a judgment rendered upon a controverted 
election petition, declared guilty of a corrupt 
practice and been deprived, as set forth in 
section 1, may avail himself of the right of 
appeal granted by this Act provided the in- 
scription and deposit above-mentioned be 
made within thirty days after its coming 
into force. 

Upon such appeal taken under this section, 
the respondent has no costs to bear, what- 
ever be the judgment in appeal. 

3. This Act shall come into force on the 
day of its sanction. 



Cap. 11. 

Ad Act to amend the Controverted Elections 
Act 
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U99etUed to 2U Man^, 1889.] 
Her MajeBtj, by and with the advice and 
consent of the Legislature of Quebec, enacts 
asfoUows: — 

1. The following article is added after 
article 576 of the Beyised Statutes of the 
Phmnce of Quebec. 

**576<L The trial of every election petition 
shiU be commenced within six months from 
the time when such petition has been pre- 
sented, and shall, saving the adjournments 
ordered by the judge or the court, be pro- 
ceeded with de die in diem, until the trial is 
orer; but, if at any time, the court or judge 
deems the respondent's presence at the trial 
necessary, such trial shall not be commenced 
daring a session of the Legislature ; and, in 
the computation of any delay allowed for 
any step or proceeding in respect of such 
trial, or for the commencement of such trial 
as aforesaid, the time occupied by any such 
seision of the L^islature nhall not be reck- 
oned. 

2. Jly at the end of three months after the 
presentation of such petition, the day for the 
trial has not been fixed, any elector may, on 
application, be substituted to the petitioner 
upon such terms as the court or a judge shall 
deem just" 

3. This Act shall come into force on the 
day of its sanction ; but shall not affect con- 
testations of elections now pending. 



SALARIES OF PUBLIC EMPLOYEES. 
To the Editor of the Legal News : 

Sib,— Alight I ask the favor of a slight 
space in your columns, to insert a brief 
outline of a bill presented to the Legislative 
Assembly for the purpose of amending the 
law relating to the seizure of the salaries of 
public employees. The bill was consider- 
ably amended, from its original shape, at 
the suggestion of the Committee on Legisla- 
tion, and was then signed by nine of its 
members, namely: Hon. M. M. Gagnon> 
Lynch, Blanchet, Flynn and Pelletier, and 
Messrs. David, Gladu, Hall, Nantel and 
Picard. The motion to go into committee of 
the whole was opposed, but carried on a 
diviflioii of 31 to 24, as follows : 
Yeas—Baldwin, Bazinet^ Bematchez, 



Blanchet, Cardin, DeGrosbois, Desjardins, 
Dumais, Duhamel, Flynn, Gagnon, Gladu, 
Lalibert^, Lapointe, Lareau, LeBlanc; 
Lynch, Martin (Bonaventure), Mcintosh, 
Morin, Nantel, Owens, Picard, Poupore, 
Robertson, Rochon, Shehyn, Spencer, 
Sylvestre, Trudel and Turcotte— 31. 

Nays. — Bisson, Bourbonnais, Cameron, 
Casgrain, Champagne, Dech^ne (L'Islet), 
Duplessis, Faucher de Saint Maurice, Forest, 
Goyette, Lafontaine, Lemieux, Legris, 
Lussier, McShane, Murphy, Pelletier, Pilon, 
Rhodes, Rinfret, Rocbeleau, Taillon, Tessier, 
Tourigny — 24. 

Mr. Lareau was appointed chairman of the 
committee, which only sat pro format as it 
was on the stroke of six o'clock. 

On the order of the day being called at the 
evening sitting., the attention of the House 
was directed to the fact, pointed out since 
the last sitting by an honorable member 
who, by the way, is an LL. IX, and Professor 
of Law at Laval University, that under the 
bUlf as it then stood, no action at law could be 
brought against an employee for any cause what-' 
soever ; and, as it was then too late in the 
session to bring in a new measure on the 
subject, the House was asked to go into com- 
mittee and rise without reporting progress, 
which was accordingly done, and the bill 
was left to expire. 

The last amendments suggested to the 
author of it by Mr. Lareau, and which were 
to have been made in committee, would have 
left the bill as I now send it to you, asking 
you to kindly insert it for the information of 
the public, to whom its contents are unknown, 
as the bill was not reprinted in its amended 
shape. It may also prove interesting to the 
members of the legal profession, who were 
equally divided on it, nine to nincy and who 
are invited to examine its merits or de- 
merits. As far back as 1880, the Hon. Chief 
Justice Meredith, in rendering judgment on 
a case before him, reported on page 350 of 
the Quebec Law Reports, Vol. VI, stated that 
amenclments to the law would probably be 
required to obviate the ruinous co}<ts, by leav- 
ing the di^'ision of the seizable portion of 
salary to the head of departments. Yet no 
attempt was ever made to remedy this state 
of things for fourteen years, when a bill was 
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drawn up by a member of tbe Civil Service, 
and with what result I have told you. 

The bill was as follows, Mr. Lareau's last 
suggestions being in italics : — 

An Act to repeal articles 69G and 697, of 
the Bevised Statutes, and to substitute 
therefor the articles mentioned therein. 

Whereas, it is expedient to repeal articles 
696 and 697 of the Revised Statutes of tbe 
Province of Quebec, and to substitute therefor 
certain other articles; Therefore, Her 
Majesty, by and with the advice and consent 
of the Legislature of Quebec, enacts as 
follows: 

1. Articles 696 and 697, of the Revised 
Statutes, are hereby repealed and the follow- 
ing substituted therefor : 

696. The creditor of any public official or 
employee, must, before instituting an action 
for debt {assumpsit) ^ or an attachment against 
bis salary, prasent his claim, duly atttested 
and accompanied with vouchers, to the head 
or deputy-head of the department where 
such official is employed. 

2. If the latter authorizes its payment, the 
head or deputy-head shall direct the 
accountant to pay the same out of the instal- 
ments of the salary of such otiicial or 
employee liable to seizure. 

3. In this case no costs of suit are charged 
against the ofiicial. 

4. Should the official refuse to give the 
above authorization within three days from 
the receipt of the claim by the head or'depnty- 
head of the department, it shall be lawful for 
the creditor to institute an action, or to take 
out an attachment, as the case may be. 

5. No transfer or assignment' of such 
seizable portion of salary, made in future, 
can avail against any creditor of such public 
official or employee. 

697. If two or more creditors present judg- 
mentSi or claims admitted as above, the 
portion of salary available shall be divided 
between tiiem in proportion to their re- 
spective claims. 

2. This Act shall come into force on the 
day of its sanction. 

Your obedient servant, 

Advocate. 



THE QUEEN'S SUPREMACY IN 
QUEBEC. 
The recent debates uix)n tlie ''Jesuits* 
Estates Act " have raised three questions.: — 
First, Does the Act 1st Elizabeth, establish- 
ing the Royal Supremacy, extend to this 
Province?* Second, To what extent does it so 
extend? Third, Does anything in the "Jes- 
uits' Estates Act " conflict with the Royal 



Supremacy? This last question is a very 
difficult one, inasmuch as there is no statu- 
tory definition of the Royal Supremacy. It 
could only be settled by a court of high au- 
thority. For our part we prefer to adopt the 
opinion of that very sensible person in the 
" Acts of the Apostles," the Town Clerk of 
Ephesus, and say " the law^ is open and there 
are deputies, let them implead one another." 

But when anyone goes on to say that the 
Act 1st Elizabeth is not in force in this 
Province in any of its provisions, and that it 
is effete, and that the Legislature of Quebec, 
or in fact the House of Commons at Ottawa, 
has power to derogate from it, we would 
demur and would refer him to the Consoli- 
dated Statutes of Canada, p. xL, where, 
among the Imperial Statutes still in force, 
will be found the 14th George III., cap. 83. 
The later revision does not touch this and 
could not, liecause it is provided, by the Im- 
perial Act 28-29 Vic, cap. 63, that any colo- 
nial law repugnant to any Imperial Act ex- 
tending to such colony is pro tonfo void. 
Moreover, oddly enough, we may be assured 
that the 14th George III., cap. 83, is now in 
force, because, to this instant, the Church of 
Rome is collecting its tithes by the operation 
of the very same section of it, which declares 
the Ist Elizabeth to be in force. So that 
every time a curi invokes the law to collect 
his accustomed dues he must admit it, for 
there is no other law but that section by 
which he can recover. Almost every week 
the perpetual operation to some extent of the 
1st Elizabeth is admitted by implication in 
the courts of this Province. The section we 
refer to is sec. 5 of 14 George III., cap. 83, 
and reads thus : — 

" And, for the more perfect security and 
ease of the minds of the inhabitants of the 
said Province, it is hereby declared : That 
Hi8 Majesty's subjects professing the religion 
of the Church of Rome of and in the said 
Province of Quebec may have, hold, and enjoy 
the free exercise of the religion of the Church 
of Rome, subject tathe King^s Supremacy, de- 
clared and established by an Act made in tbe 
first year of the reign of Queen Elizabeth, 
over all the dominions and countries which 
then did or thereafter should belong to the 
Imperial Crown of this realm ; and that tbe 



THE LEGAL NEWS. 



12T 



deigy of the said Church may hold, receive 
and enjoy their accustomed dues and rights, 
with respect to such persons only as shall 
profess the said religion." 

We may be sure that the whole of the Act 
Isl Elizabeth is not in force, because the free 
exercise of the Roman Catholic religion was 
conceded, and because the Crown put its 
coarts at the service' of the Roman clergy for 
the purpose of collecting their tithes and 
does ; but we may also be sure that all this 
is done under "the Royal Supremacy as 
laid down in the said Act 1st Elizabeth/' 
This supremacy, if we may judge from the 
debate in the House of Commons, is an un- 
known quantity which we are not now 
attempting to resolve; but whatever this 
legal "jr" may be, it is in our statute book, 
not as a provincial but as an Imperial statute, 
and we cannot repeal it. If the Imjierial 
Parliament were to repeal it, new legislation 
would be required in this Province if tithes 
and dues were to be ctontinued.— G^azt'^ft'. 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, April 6. 
Judicial MandtmmetUa, 
JoMph Hatch) restaurant keeper, Montreal, April 1. 
J N. Lamarehe. book-binder. Montreal, March 26. 

OuraUnv appointed. 

Kf Joseph Adams.— Samuel Boyd , A thelstan , curator. 
March 2L 

Re Sergios Arohambault, Ste. Th^odosie.— Kent & 
"^iireotte, Montreal, joint curator, April 3. 

^NapoldoQ J. Bertrand, harness-maker, Coaticook. 
-W. L. Shurtleff, Coaticook, curator, March 28. 

Re Madame Pierre Labb^, Montreal.— J. McD. 
flains, Montreal, curator, March 27. 

Re J. A. Filiatrault, Notre Dame de Salette.— 
J. MeD, Hains, Montreal, curator, March 30. 

Re Isaio Frechette, boot and shoe manufacturer, 
St Hyacinthe^J. Morin, St. Hyacinthe, curator. 
March 26. 

*eH. Qa«noa k Co., dry goods.— H. A. Bcdard, 
Qochec, curator, March 30. 

Re Narc Lapierre.--C. Desmarteau, Montreal, 
carator, April 3. 

Re Oalixte Lavoie. St. Cyrille de Wendover.-A. J. 
Dabuc, Drammondville, curator, March 29. 

Re Patrick O'Connor, Petit Pabos.— H. A. Bedard, 
Qaehee. curator, March 16. 

Re Charles W. PhiUips (C. W. PhUlips k Co).- W. A. 
Caldwell, Montreal, curator, March 13. 

DivideruU, 
fi^On&imeBouUanne. Tadoussac.— Fifth dividend, 
payable AprU 24, T. Lawrence. Quebec, curator. 



Re Nod Brosseau.— Dividend, payable April 25, 
Kent & Tnrootto. Montreal, joint curator. 

he James CorbelL— First dividend, payable April 27. 
C. Desmarteau, Montreal, curator. 

Re Dech^nc & Laberge.— First and final dividend, 
payable April 19, D. Arcand, Quebec, curator. 

Re J. 0. Delisle.— First and final dividend, payable 
April 24, C Desmarteau, Montreal, curator. 

Re Desmarteau & Fils.— First and final dividend, 
payable April 24, C. Dei<marteau, Montreal, curator. 

Re Dame Caroline, Flouoaud, widow of Edouard 
Fortin.— First and final dividend, payable April 25, 
0. Desmarteau, Montreal, curator. 

Re James Quest.— Second dividends payable April 22, 
A. F. Riddell, Montreal, curator. 

Re Wilfred Major. — First dividend, payable 
April 12, Bilodoau & Renaud, Montreal, curators. 
Separation at to Property, 

Annie Elizabeth Barter v^ Isaac Lafayette Hill, 
trader, township of Dudswell, August 25, 1888. 

Elizabeth Beaus^Jour vs. Louis Dupras, butcher, 
Montreal, April 3. 

Emma Gauthier vs. IrC*n6e Gauthier, trader. Parish 
of Sr. Ir^nC'o, Nov. 3. 1888. 

Marie Julia Lapointe vs. Wm. Henry Cooke, M.D., 
townaliip of Dudswell, March 29. 

Adelphino Marcil vs. Gilbert Lamarie, farmer, 
parish of Lougueuil, April 1. 

Vitalino Tremblay v&. Joseph Amyot, contractor, 
Montreal, March 28. 

Quebec Official Gazette, April 13. 
Judicial Abandonmcntg, 
0. Bdgin & Co., Quebec, April 3. 
Dlle. Virginie Perrault, trader, Viotoriaville, Apl. 11. 
Curators ApTfointed. 

Re Elie Brodour.— Bilodeau & Renaud, Montreal, 
joint curator, April 10. 

Re N. Dion A Co., boot and shoe manufacturers, 
Quebec.— D. Arcand. Quebec, curator, April 9. 

fie Alp. Guay, Chicoutimi.— D. Arcand, Quebec, 
curator, April 1. 

Re J. N. Lamarehe— A. F. Riddell, Montreal, 
curator, April 6. 

Re J. A. Morin.-iJ. Morin, St. Hyacinthe, curator. 
March 26. 

Dimdenda. 

Re P. C. D'Auteuil.— First dividend, payable May 1, 
H- A. Bedard, Quebec, curator. 

Re A. Ronjiutl & Co.— Second and final dividend, pay- 
able April 30, Thos. Darling, Montreal, curator. 

Re Pierre Vallitircs.— First and final dividend, pay- 
able April 30, C. Desmarteau, Montreal, curtitor. 

Re L. 0. Villoneuve.— First dividend, payable May 1, 
H. A. Bedard, Quebec, curator. 

Stpftration an to Pmpcrty. 

Ad^le Lefebvre vs. Finnin E. Binette, Ste. Cun^- 
gonde. April 4. 

Olivine St. Pierre vs. Pierre Vallidres, shoemaker. 
Three Rivers, April 9. 

Minuieg Tram/erred, 
Minutes of Joseph H. Lefebvre, N. P., of late 
Thomas Brassard, N.P., and of late Louis PhilUpe 
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TrGinblay, N.P., transferred to Stanialaa DeBlierres, 
N.P., Granby, April U. 

AppointmenU. 

L. E. Caron, Louiseville, to be registrar of County of 
MoHkinong^, in the stead of Clovis Oaron. 

Measrs. G. L. Champagne and D. Barryt to bo district 
inagtstrates under Act of last Session, amending the 
law respecting district magistnites. 

Quebec Official Gazette, April 20. 
Curators Appointed, 

Re J. B. Boaulieu, Amqui- — Kent & Turcotte, 
Montreal, joint curator, April 11. 

Re Charbonneau & fils-^C Desmarteau, Montreal, 
curator, April 17. 

Re L. Toatant, Gentilly.— Kent & Turcotte, Montreal, 
joint curator, April 13. 

Dividends, 

Re Raoul Dnfresne, Bedford.— Dividend on proceeds 
of lots, open to objection until May 6. 

ReWm. Dodds & Co.— First and final dividend, 
payable May 2. J. McD- Hains, Montreal, curator. 

Re Ida Labelle.— Second and final dividend, payable 
May 6, C. Desmarteau, Montreal, curator. 

Re Lefaivre Sc Laberge.— First and final dividend, 
payable May 8, G. Desmarteau, Montreal, curator. 

Re A, Robitaille, yi/».— First and final dividend, 
payable May 7, C. Desmarteau, Montreal, curator. 

Re Z. Th^riault— First and final dividend, payable 
May 7, Kent A Turcotte, Montreal, joint curator. 

Sepw^tion as to property, 

Agn^s de Lottinville vs. Wilfred Dnssureanlt, far- 
mer, parish of St Stanislas, Three Rivers, April 15. 

Marie E. Jacob vs. Joseph Pierre Gravel, joiner, 
Montreal, April IS. 

Philom^ne Peloquin vs. Elzear Drolet, wheelwright, 
St. Gr^oire le Grand, April 16. 



GENERAL NOTES. 



Omission.— The head-line, " Coram Prlletier, J.", 
was accidentally dropped by the printer in the reports 
on pp. 105, 106. 

A Brief from thb Grebn Bag.— The Green Bag 
(March) says:—'* The Legal Neios (Montreal) is one of 
the brightest and most welcome of our exchanges. 
Every number has something in it well worth the 
reading, and its reports of ca^es are well selected and 
not too voluminous." 

A Spectre at the Feast.— While Lord Chief Jus- 
tice Coleridge was in the United States, Mr. Emory 
Storrfl gave a banquet in his honor at Chicago. But 
Mr. Storrs was always in debt, and lo! who should 
appear at the door when the spread was laid but an 
unbidden guest— the sheriff, with a fieri facias^ to be 
levied on the repast upon which a hundred hungry 
lawyers had just begun to le>7 their appetites. A 
friend of Mr. Storrs, realizing the situation, hurried 
to the door and gave his check for the amount of the 
execution. But not soon enough to prevent the truth 
from dawning upon the discomfited guests and imper- 



turbable host Stom was equal to the emergency. 
**Great heaTens I" he exclaimed, "what will a Chicago 
constable do next ? He was about to levy on a Lord's 
supper." 

The Bar of New Brunswick.— At a meeting of the 
Barristers' Society at Frederioton, it was resolved that 
hereafter the Supreme Court and the single judges 
thereof sitting judicially be addressed by the Bar as 
"your lordships'' and "my lord" respectively, in 
order to conforir to the usage existing in other pro- 
vinces. The society also decided to present a congra- 
tulatory address to Sir John C. Allen, Chief Jostioe, 
on the dignity recently conferred on him by Her Ma- 
jesty, and that as a mark of the esteem in which he is 
held by the provincial Bar^ his portrait in oil be 
procured and hung in the Supreme Coort room at 
Fredericton. 

CouBSE OF Study.- After many years of delibera- 
tion the Columbia Law School has changed from a 
two to a three years course. One who looks at the 
matter from any other standpoint than that of a law 
student anxious to get in a way of making money can 
not but regard it as a very wise move. This is a longer 
time than has generally been devoted to law eonises 
in this country, although Columbia is not the first to 
move in this direction. The change was not taken 
without great deliberation, and the future will decide 
as to its wisdom. That there is a demand for a three 
year law school is shown by the fact that the 
present junior class is smaller only by an inconsider- 
able number than the larger junior class of last year- 
When one considers the ground to be covered if one is 
to acquire only the necessary foundations for pro- 
fessional usefulness, a three-years' coane does not 
seem long.— Co^um6ia Law Time: 

Solicitors' Drxss.— There is no recognised forensic 
attire for solicitors, unlike judges and banisters, 
whose robes, however quaint they appear in the nine- 
teenth centuxyi are made respectable by a long eon- 
tinuity of usage. Solicitors are undoubtedly entitled 
to wear robes in court, and in some courts where they 
act as advocates, are bound to wear them ; bat a so- 
licitor will never be connected in the public mind 
with a robe, like the barrister with a wig and gown, 
unless the whole profession adopt the practice of 
wearing robes in all courts. If this course were 
resolved upon and generally adopted, there would 
never be heard again the question, *' Who are you, 
sir?" not infrequently addressed by the judge to a 
solicitor who thinks it his duty to say a word in ooort. 
The robe usually worn by solioitorst although it be 
made of extra fine princetts^ may be mistaken for the 
usher's. It does not gain from its likeness to a queen's 
counsel's robe, as that is only worn in stuff, with 
weepen', and in silk has the distinction of material. As 
to solicitor-graduates wearing their academical gowns, 
there appear two diflSoulties— one is that the gown 
very closely approaches the barrister's gown, and the 
other is that unless the degree is in law there is no 
precedent for its appearing in a court of law. The 
judges and, we believe, advocates at Doctors' Oomnons 
used to wear their hoods.— »S''>Kc»«or» JcwmaL 
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The bill introdncedby Mr.Weldon, (noticed 
oa PL 73), to authorize the extradition of 
fbgitiTe offenders chai^ged with certain 
crimee not included in the Extradition 
Treaty, was allowed to go on the Govern- 
ment orders, and has passed both the Com- 
mons and Senate. The retroactive clause 
has been stmck out, and a clause has been 
inserted, that the law shall not come into 
force until proclaimed by the Govemor-in- 
CoondL This is intended to give the Govern- 
ment an opportunity of fully considering the 
policy of volunteering a privilege in favour 
of a foreign country without any stipulation 
that there shall be a reciprocal obligation on 
the other side. The feeling of Parliament, 
however, is manifestly to send off criminals 
coming here, without regard to reciprocity. 



Happy are they unto whom, in their 
baptism^ their godfathers and godmothers 
gave but one name, for when they come to 
be knighted they shall nut be perplexed as 
to what name they shall be called by. The 
Law Journal (London) says that only the 
firat of the Christian names can legally be 
Qsed in England. Thus ''William George 
Granville Venables Vernon Harcourt" is 
•Sir William Harcourt," and not **8ir 
Vernon Harcourt," as be was sometimes 
called. ''In point of law no one can have 
more than one prsenomen, which can only 
be changed by Act of Parliament, although 
he may have as many surnames as he likes, 
and change them as often as he can induce 
the rest of the world to follow him« His 
pnenomen is given at baptism, or any form 
of solemn nomination recognised by law, or, 
in default, on re^stration according to law. 
No alteration has been made in the law of 
the time when baptism was compulsory, 
which was that a candidate could only have 
one baptismal name, and the practice of 
adding a second and more, which came in 
with the Georges, is in the eye of the law 



surplusage. The present Sir Stafford North- 
cote, created a baronet under that title by 
the express desire of Her Majesty in 1887, 
is Sir Henry Northoote in the eye of the law. 
The patent operates, no doubt, as a royal 
license to bear the name of Stafford pre- 
fixed to that of Northoote and as part of the 
surname, but not to replace the name of 
baptism or change if* Our Code of Pro- 
cedure, however, in Art 49, speaks of '' the 
Christian or fint names ^ of a party, without 
making any distinction between them, and 
apparently requiring that they shall all be 
enumerated in writs of summons. In fact, 
in the case of Oauthier v. OaUaghanf in the 
Circuit Court of Quebec, the action was dis- 
missed, because the plaintiff, who had three 
Christian names, was described in the writ 
by the first in full and by the initials only 
of the other twa (8 Q. L. R. 384). And this, 
in an action on a note payable to his order, 
in which he was described in the same way I 
Other decisions, however, do not support 
this view. See Day v. Trial, 9 Q. L. R 370; 
PouKot V. Solo, 5 Q.L.R 326 ; Heam v. Molony, 
1 Leg. News, 43. 



Sir Charles Russell's explanation of his 
method of work contains nothing new, but 
some things that bear repetition. " If you 
ask me," he said, ** to reduce the conmion 
habit of my life to a formula, I will tell you 
that I have only four ways of preparing my 
work. First, to do one thing at a time, 
whether it is reading a brief or eating 
oysters, concentrating what faculties I am 
endowed with upon whatever I am doing 
at the moment. Secondly, when dealing 
with complicated facts, to arrange the narra- 
tive of events in the order of date— a simple 
rule not always acted upon, but which en- 
ables you to unravel the most complicated 
story, and to see the relation of one set of 
facts to other facts. My third rule is never 
to trouble about authorities or case law sup- 
posed to bear on a particular question until 
I have accurately and definitely ascertained 
the precise fiacts. This last rule is not only 
valuable, but very interesting to me indi- 
vidually, as I got it from Lord Westbury. 
When a young hand at the bar and pleading 
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before him, I was planging into citation of 
casee, when be very good-naturedly palled 
me np, and said — 'Mr, Russell, don't trouble 
yourself with authorities until we have as- 
certained with precision tbe facts ; and then 
we shall probably find that a number of 
authorities which seem to bear some relation 
to the question have really nothing impor- 
tant to do with it' My fourth rule is to try 
and apply the judicial faculty to your own 
case in order to determine what are its 
strong and weak points, and in order to 
settle in your own mind what is the real 
turning point in the case- This method 
enables you to discard irrelevant topics and 
to mass your strength on the point on which 
the case hinges." 



SUPREME COURT OF CANADA. 

Ottawa, March 18, 1889. 

Whttman v. The Union Bank op Haufax. 

Amgnment—In tnutfor creditors— Preference — 

lAaJbility of amgnee — lAmitation of—Be- 

leoute of debtor — Resviting tru^—lZ Eliz. c. 

5. 
A deed by C. assigning all his property to 
W. in trust for the benefit of creditors, pro- 
vided that six creditors should first be paid 
in full ; that if sufiScient assets remained for 
the purpose, twenty-four other creditors 
should next be paid in full ; that the balance, 
if any, should be distributed ratably among 
all the creditors not so preferred, and tbe 
surplus returned to the debtor. The deed 
provided for a release and discharge by the 
executing creditors of their respective claims 
against the debtor and this provision : ''that 
the party of the second part, (the trustee W.) 
his executors or administrators, shall not be 
liable or accountable for more money or ef- 
fects than he shall receive, nor for any loss 
or damages which may happen in reference 
to said ^trusts, unless it shall arise by or 
through his own willful neglect" In a suit 
by an unpreferred creditor^for a large amount 
to have the deed set aside : 

Held :— Affirming the judgment of the 
Court below, Gwynne and Patterson, JJ., 
dissenting, that the deed was one which it 
was unreasonable to expect creditors to be- 



come parties to, and was void under tbe 
statute 13 Eliz., c. 5. as tending to defeat 
and delay creditors in the recovery of their 
claims and as containing a resulting trust 
in favor of the debtor. 

Appeal dismissed with costs- 
HdrrifigUm, Q, C, for the Appellant 
R L, Borden and W. B. RUcMey for tbe Re- 
spondents. 



Nora Sooti».] 

MittualRbubf SocngrT of N.8. v. WisBn-BR. 

Life Itmtrance — Mutual Company — Bond of 
member skip — Warranty — Concealment of 
faxis — MUstatement 

On an application for insurance in a mu- 
tual assessment insurance society, tbe appli- 
cant declared and warranted that if in any 
of the answers there should be any untnith, 
evasion or concealment of facts, any bond 
granted on such application should be null 
and void. In an action against the Company 
on a bond so issued it was shown that the 
insured had misstated the date of his birth, 
giving the 19th instead of the 23rd of Febru- 
ary, 1885, as such date ; that he had given a 
slight attack of apoplexy as the only disease 
with which he had been afOicted, and the 
company contended that it was, in fact, a 
severe attack ; that he had stated that he 
was in '' perfect health " at the date of the 
application, which was claimed to be untrue ; 
that he had suppressed the fact of his bdng 
subject to severe bleeding at the nose, and 
that the attack of apoplexy which he had 
admitted, occurred five years before the ap- 
plication, when the fact was that it had occur- 
red within four years. The trial judge found 
that the misstatement as to the date of birth 
was immaterial, as it could not have increased 
the number of years on which tbe premiums 
were calculated ; that the attack of apoplexy 
was a slight, not a severe attack; that the 
applicant was in ''good," if not "perfect" 
health when the application was made; that 
bleeding at the nose to which the insured 
was subj rt, was not a disease, and not 
dangerous to his health ; but that the mis- 
statement as to the time of the occurrence of 
the attack of apoplexy was material, and on 
this last issue he found for the society, and 
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OD all the othen for the p]aintiff.%The court in 
banc Tevened this decision and) gave judg- 
ment for the plaintiff on all the issues, hold- 
ing that as to the issue found hy the trial 
jadge for the society, there was a variance 
between the plea and the application which 
prevented the society from takii^ advan- 
tage of ^e misstatement On appeal to the 
8opreme Court of Canada : 

Held:— <jl Wynne and Patterson^ J J., dis- 
senting, that the decision of the Court in 
banc was right and should he affirmed. 

Appeal dismissed with costs. 
Bin^y, Q.C, and Borden for the Appellant. 
jHomnyton, Q^C,^ and Qortrndly for the Be- 
spondeots. 

Ntw Bmnswiok.] 

Niw Bbunswick Railway Co. v. VanWabt. 

RaSlwoy Qmpany— Negligence— Duty of Com' 
pcaiy — Contributory negligence, 

V. was at a siding of the N. B. Ry. with a 
pair of spirited horses. He was told that a 
train was approaching and endeavoured to 
onhitch the horses, hut before he could do so 
the train came along, the horses took fright 
and ran away, and V. was dragged on the 
track where he was killed. There was no 
notice of the approach of the train by whistle 
or ringing of a bell, and the company not 
coming under the general Railway Act, were 
not boond to give such warning. The train 
was the ordinary daily freight and was pro- 
oeedii^ at its usual rate of speed. 

Hbld :— Reversing the judgment of the 
Court below, that the facts presented did not 
show such negligence by the servants of the 
company as would make them liable in dam- 
ages for Vs death. 

Hbld:— Also, that if the company were 
liable, the flather of the deceased would have 
had reasonable expectation of future pe- 
cuniary benefit from the life of his son, and 
would be entitled to share in the damages. 
Appeal allowed and non-suit ordered. 

C. Tf. Weld4myQ, (7., for the Appellants. 

/. A, YanWari, for the Reepondent. 

QaebM.] 

Labbllb et aL v. Babbbau. 

ippcai— JtidieiaZ Deposit by Ingurance Com- 
pany — Rival daims at to wme — Value of 



matter in controverey — Jvrisdiciion — 
Supreme and Exchequer Courts Acts^ Sec 
29. 

The JStna Life Insurance Company de- 
posited with the Prothonotary of the Superior 
Court, under the Judicial Deposit Act of 
Quebec, the sum of $3,000, being the amount 
of a life policy issued by the Company to 
one £• L., which by its terms had become 
payable to those entitled to the same, but to 
one half of which sum rival claims were 
put in. The appellants, as collateral heirs of 
the deceased, by a petition claimed the whole 
of the $3,000, and the respondent (mxee-en^cauie 
petitioner), the widow of the deceased, by a 
counter petition, claimed as commune en biens 
one half, and in answer to the appellants' 
petition prayed that in so far as it claimed 
any greater sum than one half, it should be 
dismissed. After issue joined, the Superior 
Court awarded one-half to the appellants and 
the other half to the respondent From this 
judgment the appellants appealed to the 
Court of Queen's Bench (appeal side), and 
that Court confirmed the jud^nnent of the 
Superior Court- 
Thereupon the appellants appealed to the 
Supreme Court of Canada, and it was 

Held, that as the sum or value of the mat- 
ter in controversy between the parties in this 
case was the sum of $1,500, and fell short of 
the appealable amount, the case was not 
appealable. R. S. C. Ch. 135, Sec. 29. (Four- 
nier, J., dubitante.) 

Appeal quashed with costs. 
TrenJudme for motion to quash. 
Laflamme, Q. C, contra. 



QuebeaJ 

MoNBTTB V. Lbfbbvbb ot al. 

Practic^^Right to Appeal, (P. Q.y-Amount in 
Controversy — Siipreme and Exchequer 
Courts Ad, Sec 29. Construction of— Juris- 

I diction. 

' In an action of damages for slander con 
tained in certain resolutions adopted by 
defendants (respondents) as School Commis- 
sioners of the parish of St Constant, the 
plaintiff (appellant) claimed by his declarar 
tion $5,000 damages, and prayed that the 
defendants be ordered to outer into the 
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Minute Book of the School GommisBioners 
the jadgment in thecaose, and that the same 
be read at the church door of 8t Philippe 
two consecutive Sundays. The ease was 
tried before a Judge ¥rithout a jury, and the 
plaintiff was awarded $200 damages. The 
defendants thereupon appealed to the Court 
of Queen's Bench (appeal side), and the 
plaintiff did not file any cross appeal, but 
contended that the judgment for $200 should 
be affirmed. The Court of Queen's Bench, 
setting aside the judgment of the Superior 
Court, held that a retractation made by the 
defendants and a tender of $40 for damages 
and the costs far an action of $40 were suffi- 
cient, and dismissed the plaintiff's action for 
the surplus. 

The plaintiff thereupon appealed to the 
Supreme Court of Canada, and it was 

HM, that the case was not appealable as 
the matter in controversy did not amount to 
the sum or value of $2,000. 

Where the plaintiff has acquiesced in the 
judgment of the Court of first instance by 
not appealing from the same, the measure of 
value for determining his right of appeal, 
under Sec. 29 of the Supreme and Exchequer 
Courts Act, is the amount awarded by the 
said judgment of the Court of first instance, 
and not the amount claimed by his declara- 
tion. 

AOan V. PraU, 11 Leg. News, 273; 13 App. 
Cas. 780, followed. Jouce v. Hart, 1 Can. S.GR 
321, and Levi v. Beed, 6 Can. S. C. R 482, 
overruled. 

Appeal quashed without costs. 

Laeogte, Q. C, and Pagnuelo, Q. C, for ap- 
pellant 

Oeoffrioih Q-C^ ftnd Bobidoux for respon- 
dents* 



COXJE DBS MAGISTRATS. 

MontbAal, 8 fl&vrier 1889. 
Coram Champaonb, J. 
Mabtiiybau v. Bbault. 

Anignaiumr^Bequite dvUe^BequiU tommaire 
—a p. C art, 483. 

JuGi : — Qu'im dffendeur qtd 9e plaini de ne pa$ 
avoir itS agsignS ne peui, par requite civile, 
ee /aire rdever cf wn jugemerU rendu eontre 



hd par difaut; dam ce «w, le d^endew 
doU proc6der par requHe mmimaire id qv^in- 
diquipar VarHcU 483 <fu C P. C 

Pbb Cubiam.— Cest une requite civile pour 
faire annuler un jugement i>dndu par d^ant 
contre le d^fendeur, le 30 Janvier dernier. 

Le 21 Janvier est toan6 le bref en cette 
cause, demande de loyer, avec saisie-gagerie, 
rapportable le 24 du m^me mois. 

Le mtoie jour, 21 Janvier, I'huissier charg^ 
de oe bref a fait la saisie des meubles du d^ 
fendeur, et ensuite s'est rendu & la prison 
commune de ce district oik 6tait detenu le d^ 
fendeur et a signifi^ la oopie du bref et du 
procds-vei^bal de saisie k M. Payette, g6olier> 
oe qui apparalt par le retour de rhuisaier. 

Ce bief pris d'aprds I'art 887 du Statut de 
1888, 51-52 Vict cap. 26, proc^ure som- 
maire. 

Le jourdu retour, led^endeur a faitd^ 
faut, et le 29 Janvier jugement a 6t^ rendu 
contre lui par d6faut 

Le dtfendeur se plaint de oe jugement et 
pr^ente une requdte civile k Teffet d'etre re- 
mis dans le m^me 6tat qu'il 6tait avant oe 
jugement, pour avoir I'occasion de oomparat- 
tre et de plaider. 

Je n'exprime aucune opinion sur le fait de 
savoir si, dans le cas d'une saisie-gagerie 
seulement, on pouvait proo^er sommaire- 
ment en vertu de I'acte 51-52 Vic. capi 26, les 
parties n'ayant pas soulev^ ce point, mais je 
n'h^ite pas & dire que la procedure en cette 
cause est toutrlk-fiekit strange; I'huissier n'a 
certainement pas fiait son devoir en signifiant 
ces pidoes au g^lier. II n'y a qu'un moyen 
d'assigner nn d^endeur en prison, c'est celui 
indiqu^ par I'art. 70 du C P. G 

II n'y a aucun doute que le d^ndear a 
droit de se plaindre de ce jugement et de de- 
mander ft en dtre relev6, mais pouvait-il le 
faire par requite civile? je ne le penae pas. 

L'article 505 dit : " Les jugements qui ne 
** sont pas susceptibles d'appel ou d'opposi- 
** tion, tel qu'expliqu^ plus haut, peuvent ^tre 
** r^tract^ sur requ§te pr^Eient^ au mdme 
'' tribunal par ceux qui y ont ^t^ parHee, ou 

'' cueignis, dans les cas suivants " I^ns 

le cas actuel, le dtfendeur n'^tait pas partie 
ft la cause, puisqu'il n'avait pas 6t6 assign^* 

La requ^ civile est un remdde extrtoe 
qui n'est accord^ que lorsqu'il n'y a pas d'ao- 
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He moyoQ indiqn^^ponr fidre redraner cm 
grie^etdana le cas actael le d^fendenr au- 
nit dii proo^der par requite sommaire, tel 
que toqIu par Tart 483 dn C. P. C ; en con- 
B^TwnoB la requite civile est-renYoy^ 

Bequ^te civile renvoy^ 
lAei^ dt DoTvalf avocata da demandenr. 
(j. J. B.) 



SUPERIOR COURT, MONTREAL.* 

Shi^^Otrrier—RigiU to refuse Jreighi wnHng 
aUm^nde too kUe — Usage of trade. 
HEU):^That where no time is fixed for 
the bringing of freight alongside the ship, the 
carrier, according to the ueage of trade in the 
port of Montreal^ has a right to call for the 
freight when he needs it, in order to complete 
loading of cargo in time for the regular 
sailiDg of the ship 8o« where a steamship 
was to take a barge load of deals, and fidr 
wamikig was given that 7 a.m. on a day 
named wovild be the latest time permitted 
for the barge to come alongside, and the 
barge did not come alongside till half-past 
one in the afternoon, at which time the ship 
was pi^Miring to take cattle on board to 
complete her cargo, preparatory to sailing, it 
was held that the carrier was justified in 
lefhsing to take the deals.^7ViyZor ei al. v. 
Canada Shipping Co., Davidson, J., June 30, 
1888. 



QvaranUeBcnd — Condition requiring employer 

to give immediatelnotice to guarantor of 

employees defaleationr-FaUure to give tm- 

medUUe notice, 

Hun ^-Where the condition of a guarantee 

bond required the employer to give notice 

immediately to the guarantor, of any criminal 

offence of the employee entailing loss for 

which a claim was liable to be made under 

thebondi and the employer, although aware 

of a de&lcation on the .25th, did not give 

notice thereof to the guarantor until the 27th, 

after the employee had fled the country; 

that the bond was forfeited.^lfofo(m« Bank v. 

Gumsntee Co. of N,A., Taschereau, J., Sept 9, 

1886. 

* To ai»p«ar in MoBtraal Umt BeportB, 4 6.a 



Dommage9^'—''AlUgaiMns se rapportant au 
carad^e eidla condvUe^Riponse en droiL 

Juoe': — Que dans une action en dommage 
centre une compagnie voituri^re pour ex- 
pulsion^ ill^ale par un conducteur, toute 
al%ation dans la plaidoierie se rapportant 
au caractdre et ft la conduite du demandeur 
dans un autre temps que la circonstance^'en 
question dans la cause, est ^trangdre ft la con- 
testation et sera rejet^ sur i^ponee en droit. — 
BromUet v. Montreal Street Railway Cd 
Mathieu, J., 29 d^c., 1888. 



Election munidpale—Qualification^Paiemetit 
des taxes— Temps de la qualification-^ 
Nomination. 

Juoli >-Que la qualification exig^e par la 
loi des oonseillers municipaux doit 6tre con- 
sid^r^ au moment m^me de son Election; 
notamment un candidat d^qualifi^ au 
moment de sa mise en nomination par le 
non-paiement de ses taxes, pent dtre qualifi^ 
une heure apr^, lors de son Election s'il les 
acquitte dans Pintervalle, et alors, son 
Election sera maintenue.— Boim^ v. Chagrum, 
Papineau, J., 19 nov. 1881. 



Foreign judgmentr-Action f on—Identity of 
defendant— Burden of Proof-^Art. 1220, 

aa—Art. 145, cap. 

Hsld: — ^1. In an action on the exemplifi- 
cation of a foreign judgment, where the 
defendant pleaded *' that no judgment as set 
up by plaintiff has ever been legally rendered 
against this defendant for any cause set up 
in the declaration, nor has any judgment 
been rendered against him as alleged by 
plaintiff" rlthat the burden of proof was on 
the plaintiff to establish the*identity of the 
defendant with the person against whom the 
foreign judgment had been obtained. 

2. That where the defendant^ denied, not 
the : contents of ' the^ exempli fication of judg- 
ment produced, but that he was the person 
against whom the judgment was c^btainedi 
no affidavit was necessary .~^«nt2^ v. Stock, 
in Beview, Johnson, Gill, Mathieu* JJ., 
Nov. bO, 1888. 
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PROFESSIONAL INTERCOVBSE. 

Some excellent saggestions are contained 
in an address delivered by Mr R H. Cleaver, 
president of the Liverpool Law Students' As- 
sociation: - 

The nature of a solicitor's employment 
tends to a large extent to keep him within 
his office. The more he secludes himself the 
less will he be inclined to mix with other 
practitioners, and by degrees he gets as it 
were out of touch with them. He contents 
himself with a curt letter, which precipitates 
a quarrel, where an interview would have 
cleared up misunderstandings. Therefore I 
advocate the maintenance of friendly intei> 
course with your fellows, both at the begin- 
ning of and throughout your career. Rest 
assured that it will both make your work 
pleasanter and, what is of more importance, 
redound to the advantage of your clients* 
Such reflections naturally lead to the subject 
of professional intercourse generally. And 
here I would rather address myself to those 
about to commence practice. We shall all of 
us from time to time have to transact business 
with people whose manner is irritating and 
who are incapable of temperate discussion. 
We shall only add to the sense of discomfort 
produced by such experiences if we permit 
ourselves to be tempted out of our self-re- 
straint and betrayed into retaliation. We 
shall best consult^our own peace of mind if 
we give heed to the advice of Marcus Aurelius 
in a passage which all may lay to heart: 
" Remember to put yourself in mind every 
morning that before night it will be your 
luck to meet with some busybody, with some 
ungrateful, abusive fellow, with some knav- 
ish, envious, or unsociable churl or other. 
Now all this perverseness in them proceeds 
from their ignorance of good ; and since it 
has fallen to my share to understand the 
natural beauty of a good action, and the de- 
formity of an ill one, I am likewise cohvino- 
ed that no man can do me a real injury, 
because no man can force me to misbehave 
myself." This is practical morality for our 
guidance in professional intercourse both by 
letter and interview. It inculcates the lesson 
of self-control, which is a faculty very un- 
equally distributed,and yet surely of peculiar 



value to a lawyer. To some indeed it seems 
to be a natural gift, and its exercise seems to 
cost no effort, while others, if they ever ac- 
quire it at all, find its cultivation aa a habit a 
slow and difficult process. What I would 
venture to caution you against is the acquire- 
ment of a habit of supposing that because 
your client has quarrelled with some third 
person you are yourself called upon to assume 
an attitude of hostility to that person's soli- 
citor and neither to offer nor accept any rea- 
sonable facilities in the conduct of the case. 
Such an identification, however zealous it 
may be, of the solicitor with the client's qua]> 
rel, so fax from serving any useful purpose, 
tends directly to aggravate the worst evils of 
litigation. It is characterized by a very 
needless and injudicious degree of comba- 
tiveness in letters. There are many men 
who are mildness itself at a personal inter- 
view, who systematically indulge in written 
communications the tone of which is uncom- 
promising and defiant and perhaps thorough- 
ly discourteous. The result is that relations 
between the solicitors probably become as 
strained as they are between the clients; per- 
sonal communication is suspended; and 
when that climax has been reached the op- 
portunity of mediation and amicable ad- 
justment is gone. In short, this attitude of 
unreasoning and uncompromising partisan- 
ship almost invariably has the effect of in- 
creasing the expense on both sides and of 
embittering and prolonging the strife in 
every possible way. Much good may be 
done— no harm can ever be done — ^by soften- 
ing the asperities of contentious business, so 
far as may be possible consistently with a 
due regard to the client's real interests. No 
harm can ever be done to a good cause by 
making reasonable admissions, and well 
would it be, were it safe in all cases, that 
there should be the fullest and frankest ex- 
change of confidence between solicitors. It 
is, perhaps, not too much to hope that by de- 
grees our ranks are becoming ft^e from the 
class with whom such mutual confidences 
would be misplaced. The hackneyed phrase 
" without prejudice " has earned a somewhat 
evil reputation as the flag of truce under 
which alone belligerents hold any communi- 
cation with one another, whereas it rather 
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expresBOB the condition nnder which, primd 
/ooe, nnraBtricted intercbaDge of admiflsion 
and diacnasion shonld take place from the 
oatiet This does not imply that admissions 
tie in all cases to be volonteered without doe 
coDsideratioa of what is the right and proper 
coarse in each instanca Frequently the 
question les^^lves itself merely into one of 
sftTing needless expense in proof. In such 
cases the admission should of course be 
made. But when the withholding of an 
admission is calculated to embarrass an op- 
ponent in presenting his case, to a degree 
which may affect his disposition to pre- 
sent it at an, I am not prepared to say that the 
duty for which I am contending extends so 
far. The solicitor who has his client's real in- 
terest at heart will always endeavour to keep 
him from litigation as much as possible. 
The question which he has to ask himself is, 
^Vhat is the right thing to do under all the 
drcumstanoes 7 and the degree of probabili- 
ty of success or failure is only one element 
among others in the answer to that question. 
Finalfy, it may not be out of place to utter a 
note of warning on the subject of sharp 
practice. The temptation to this usually 
proceeds from one of two motives — the insti- 
gation of a vindictive client, or the making 
of costs. I believe that it more frequently 
proceeds from the former, and comparative- 
ly rarely from the latter. It must needs be 
difficult, especially for the young practitioner, 
to resist the pressure of a client who repre- 
sents that the strict letter of his rights is be- 
ing interfered with on sentimental grounds ; 
nevertheless his true — and even from a pure- 
ly personal and selfish point of view his 
best— rule of conduct must first and last be 
to act as becomes an honorable gentleman 
and a member of a profession to which he 
owes an obligation to preserve a stainless 
name, be the immediate consequences what 
they may. I shall not assume that it is ne- 
oessaiy to say much as to the degrading al- 
ternative of a desire to manufacture costs by 
acts of sharp practice. The penalties are so 
obvious that they should suf&ce to check the 
propensity, even if unrestrained by any bet- 
ter motive. The solicitor who lends himself 
habitnaUy to sharp practices becomes a by- 
word to those of bis brethren whose good 



opinion is worth preserving, and they vrill 
not scruple to show, when they come into 
contact with him that they profoundly dis- 
trust him. He may even succeed in carry- 
ing on a profitable business among the un- 
scrupulous section of the community who 
must needs have unscrupulous agents, but 
such a career can hardly be regarded as one 
calculated to bring much happiness. I am 
conscious that in these remarks I have said 
nothing that is new— in fact that I have only 
been pressing on your consideration what 
has ofttimes, and will ofttimes again, be 
much more pointedly expressed by others. 
But it is surely desirable on all occasions 
and particularly on such an occasion as the 
present, to hold up the highest possible 
standard of professional morality as the 
worthiest object of ambition for solicitors, 
both individually and collectively. The so- 
licitor is a gentleman by Act of Parliament 
What is it to be a gentleman ? Thackeray 
asked that question once, and answered it 
himself in terms which might fitly be incor- 
porated as an interpretation clause in the Act 
of Parliament itself: ''It is to have lofty 
aims ; to lead a pure life; to keep your hon- 
our virgin ; to have the esteem of your fellow 
citizens ; to bear good fortune meekly ; to 
suffer evil with constancy ; and through evil 
or good to maintain truth always." 



OBITUARY. 

Dr. Francis Wharton, D. D., LL. D., solic- 
itor of the State Department of the United 
States, died at his residence in Washington 
on February 21. He was long a sufferer 
from partial paralysis of the larynx, and 
recently submitted to tracheotomy, which 
gave him comparative reliefl He continued 
his work for the department of State and 
literary labors until the day before his death, 
and only a few hours before, read proofs of 
his latest literary work, 'Diplomatic History 
of the United States in the Revolutionary 
Period,' of which he had been appointed 
editor under a resolution of Congress. Dr. 
Wharton was a descendant of Thomas Whar- 
ton, Governor of Pennsylvania m 1736, whose 
I father emigrated from Westmoreland, £ng- 
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land, about 1683, and was the founder of the 
funily in Philadelphia. Dr. Wharton was 
bom in that city March 7, 1820, graduated 
at Yale in 1839, studied law. and was 
admitted to &e bar in 1843. Three years 
later he was Assistant Attorney-General. 
He practised fifteen years in Philadelphia, 
and from 1856 till 1863 was professor of 
logic and rhetoric in Kenyon College, Ohio. 
In the last>mentioned year he was ordained 
in the Protestant Episcopal Church, and 
became rector of St. Paul's Church in Brook- 
line, Massachusetts, and professor of ecclesi- 
astical and international law in the Cam- 
bridge Divinity School, and in Boston. In 
March, 1885, he was appointed solicitor by 
Secretary Baya^ and examiner of inter- 
national claims, succeeding the Hon. William 
H. Tresoott. of South Carolina. The degree 
of D. D. was conferred on him by Kenyon 
College in 1883, that of LL. D. by the same 
institution in 1865, and by the University of 
Edinburgh in 1883. Dr. Wharton began his 
literary career early in life, and attained 
eminence as a writer on account of his per- 
spicuous style and scholarly research. With 
Charles E. Lex he edited the Epx9Copal 
i20corder in Philadelphia and contributed to 
periodicals. He edited ten volumes of reports 
of the decisions of the Supreme Court of 
Pennsylvania from 1835 to 1841, and in 1846 
published 'A Treatise on the Criminal Law 
of the United States.' It comprised three 
volumes and ran through half-a^ozen edi- 
tions. From that time until 1887 he pub- 
lished various works on legal and religious 
subjects, of which the following list is 
believed by the New York Times to be com- 
plete: 'The Law of Contracts,' 'Criminal 
Law,' ^Criminal Pleading and Practice,' 
' Criminal Evidence,' ' Precedents of Indict- 
ments and Pleas,' ' The Law of Evidence in 
Civil Issues,' ' The Law of Negligence,' * The 
Law of Homicide,' * Conflict of Laws,' ' Com- 
mentary on the Law of Agency and Agents,' 
' Medical Jurisprudence,' * Commentaries on 
American Law,' * A Treatise on Theism and 
Modern Sceptical Theories,' *The State 
Trials of the United States during the 
Administrations of Washington and Adams,' 
' The Science of Scripture,' ' Treatise on Pri- 
vate International Law.' 



QBNBRAL NOTES. 

BiiRTH iir THB BuFEMMM CovBT.— ^The osoal gtKW 
demeanor of the United Statei SnpreiM Oourt was 
Qpeet the other day by the manner in whieh John S. 
Wife, of New Toik oity , anaed a eaae of inf rincement 
of a iiatent. One After another the dignified judcee 
relapsed into half-anppre i e d laathter, and the bar 
and audience indulged in at maeh miith aa is ew 
permissible within the preeinets of that angnst trilm- 
nal. The case was an appeal from the Unitad Statoe 
District Court at Richmond against a manofkotnrer 
of men's drawers for infringement of a patent for 
reinforcement of the seat and erotch. Mr. Wiae read 
the opinion of Judge Hughes of the District Gout, 
and commented on it in a lau gh a b le way. Jndce 
Hughes remarked in his opinion : '* It strihea ma that 
a patent for a pateh for drawerei designed to remedy 
the evils of rip and tear, to which they are liable in the 
crotch, ought never to have been granted, inlezfennc 
as it must neoessarily do, with the prerogatirea of the 
housewives of the civilised world to pateh the drawers 
of their husbands, fatheis and sons freely in their own 
way, with no patentee to molest or make them afraid. 
It seems to me that this patent is the nductio ad ab- 
•urdtun of the patent system of the United States. It 
is impossible that the pateh can be novel as to the sim- 
ple matter of strengthening the seams and the mate- 
rial of the drawers in the immediate region of the 
crotch ; for if drawers do continually give way there, 
it would be a reflection upon the housewives of civil- 
ised society not to admit that for hundreds of years 
they have been patohing garments and the forks 
thereof, as the patent reads, by lapping the seama stad 
reinforcing the rents in that region. As .to the dis- 
order of men's drawers in and near the crotch, whieh 
have troubled housewives for centuries, I do not think 
any person in our day can employ a patch for the pur- 
pose of preventing or curing them that can have any 
real novelty." Counsel for the patentee said the -ralne 
of the drawers was so inereased by being "reinforeed" 
that one pair was equal to two. Mr. Wise, in reply, 
said that this could not be true, as it was well known 
everywhere that "two pair beats one," and this was 
the only game where a "split" counted against a 
dealer. Tbe evident appreciation of these referenees 
to games of cards seemed to imply a guilty knowledge 
on the part of the learned justices that was as amnsing 
to the bar and spectators as the witticisms of eonnsel 
were to the judges themselves.— iiOaay Xoio Jbento^ 

All Rights Risbevid.— A story is told ahont the 
two eminent ecclesiastical lawyers, Mr- Jeune, Q. C-t 
and Sir Walter PhiUimore, Q. 0. They appeared re- 
cently before the Archbishop's Oourt on behalf of the 
bishop of Lincoln, to question the jurisdiction of the 
court in his case. The archbishop, in full veetneats, 
entered the oourt, and raising his hands, said : " Let 
us pray." Mr. Jeune, as became the son of a bishop, 
at onoe knelt, but Sir Walter, realising that he was 
there to take objection to the court) remained stand- 
ing. When the court was up. Sir Walter uphrsided 
his colleague for his illegal praying. "My dear 
Phillimore," said Mr. Jeune. ** I was praying without 
prejudice." 
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MAY 4, 1889. 



Nal8. 



The appointment of Mr- Charles Chamilly 
De Lorimier, Q.C, to the hench of the Supe- 
rior Coarf^ in the place of the late Mr. Jastice 
Globeosky, which was semi-ofScially an- 
Doonced several months ago, appears, after a 
long delay, in the Canada QazeUe of April 27, 
the appointment bearing date April 15. 

Hie increase of judicial salaries has once 
moie been deferred, the bill being left in 
sQspense until the closing days of the Session, 
sod then, so far as the proposed increase was 
oonoemed, dropped. It is difficult to under- 
stand the delay which has attended this 
measore. Lord Dufferin urgently recom- 
mended it eleven years ago, in one of his 
farewell addresses to the people of Canada 
(1 Leg. News, 469). ''Pure and righteous 
justice,'* his excellency said, "is the very 
fonodatiiin of human happiness, but remem- 
ber it is as true of justice as of anything else 
—you cannot have a first-rate article vrithout 
payiag for it" Three years later it was 
onderstood that a bill would be introduced 
for the purpose (4 L^. News, 161), but the 
Session terminated without anything being 
done. In 1888, the first step was taken (11 
Leg. Kews, 113), but the bill was not pressed. 
This year again, a bill was introduced, but 
the same fate has attended it It is proper, 
of course, that a measure of this kind should 
be proceeded with deliberately. The judi- 
ciary should not be in the position of corpor- 
ation officials, clamoring for an increase 
every year, and due regard must be had to 
the present and prospective condition of the 
ooontiy. But there is such a thing as being 
too dehberate. 



The American Association for the Advance- 
ment of Science holds its next annual meet- 
ing in Toronto, on the 27th of August Two 
of the annual gatherings of this body have 
been convened at Montreal, but this will be 
the first meeting held in Ontario. The 
BBSsion of the Association which numbers 
over 1500 members, will extend over a week. 



The learned Dean of the Arts fiBCulty of 
McGill may be pardoned if; in reviewing the 
events of the year at the annual convocation, 
he referred with some warmth to the B. A. 
controversy. Pro£ Johnson jias been for 
over thirty years engaged in the work of 
education. Mr. Pagnuelo, during nearly the 
same period, has been engaged in the contro- 
versies of the Courts. Some consideration 
must be had by each to the experience of the 
other. For the encouragement of the learned 
professor, however, we Wuuld take leave to 
tell a little story. In the Afghan war, a 
British column was advancing on a narrow 
pathway through a gorge. Suddenly a camel 
sat down and completely blocked the advance 
of the troops. After vainly attempting to 
move the beast, some one cried, ** light a fire 
against him.^ Others protested against the 
inhumanity of the proposal. At last, a fire 
was lighted, but the animal did not stir, 
which, according to the humanitarians, 
showed that he did not move because he 
could not. So pioneers were sent for, and 
after a great deal of trouble a road was made 
round him, when, just as it was completed, 
the camel got ud quietly, without having 
been touched, and took up his position in the 
march. The universities, as they look at the 
matter, have been laboriously constructing a 
road round the cameL Perhaps the camel 
will now see fit to move on. 



SUPREME COURT OF CANADA. 

OiTAWA, March 18, 1889. 
Ontario.] 
Grand Tbune Railway Co. v. McMillan. 

Raiiway Company-^-Carriagt ofgoods^Bitt of 
Lading— Carriage over several Kned—Negli' 
gence—Exeniptionfromlic^AHtyfor—R, 8. 
a c. 109, 8. 104— Con««rtictu)n of-^Jomt 
tortfeawrs — A<aUm against — Bar to — Dis- 
charge by one* 
M. shipped certain goods by the G. T. R. 
from Toronto to Portage La Prairie, and the 
bill of lading contained the following condi* 
tions :— 

" 10. All goods addressed to the consignees 
'' at points beyond the places at which the 
'' company has stations, and respecting which 
'^no directions to the contrary shall have 
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*' been received at those stations, will be for- 
'* warded to their destinations by public car- 
" riers or otherwise as opportunity may offer, 
". without any claim for delay against the 
*' company for want of opjwrtunity to for^ 
" ward them, or they may, at the discretion 
"of the company, be suffered to remain on 
''the company's premises or be placed in 
" shed or warehouse (if there be such conve- 
" nience for receiving the same) pending com- 
"munications with the consignees, at the 
" risk of the owners as to damage thereto 
'' from any cause whatsoever. But the de- 
" livery of the goods by the company will be 
'< considered complete, and all responsibility 
" of said company shall cease, when such 
"other carriers shall have received notice 
'* that said company is prepared to deliver to 
" them the said goods for further conveyance, 
** and it is expressly declared and agreed that 
" the said G. T. R. Co. shall not be respon- 
''sible for any loss, mis-delivery, damage or 
** detention that may happen to goods sent 
** by them, if such loss, mis-delivery, damage 
" or detention occur after the said goods ar- 
" rive at said stations or places on their line 
** nearest to the points or places which they 
"are consigned to, or beyond their said 
"limits.** 

Hdd, on the authority of Bristol A Exeier 
Ry> Co. V. CoUina, (17 H. L. C. 194) that this 
clause could not operate to restrict the liability 
of the G. T. R. to loss or damage occurring 
on their own line, but that the contract by 
the G . T. R. Co. must be held to be for the 
carriage of the goods over the whole route so 
far as it could be performed by railway, and 
the other companies over whose lines the 
goods were to l3e carried to be the mere 
agents of the G. T. R. Co., for the purpose of 
such carriage. 

Sect 104 of the Railway Act, R. S. C. c. 109, 
gives a right of action against a railway com- 
pany for breach of certain regulations and 
for failure to convey and deliver goods, etc., 
and declares that from such action " the 
company shall not be relieved by any notice, 
condition, or declaration, if the damage arises 
from any negligence or omission of the com- 
pany or of its servants.*' 

ZfeZd, that the plain construction of the 



whole section is that this prohibition only 
affects railway companies in respect to their 
duties and obligations as common carriers, 
and the G. T. R. Co. could, therefore, limit 
their liability, either as carriers or other- 
wise, in respect of goods to be carried after 
leaving their own line, the contract for sach 
carriage being one they might have declined 
altogether.— Fop«i v. Hie Grand Trunk BaU- 
way Co. J It Can., 8.C.R. 612, distinguished. 

The evidence showed that the loss and 
damage to the goods in this case occurred 
not in transit but after their arrival at the 
station named as the place of delivery and 
while in possession of another company. 

Hdd, reversing the judgment of the Court 
below, (15 Out. App. R. 14), Foumier and 
Gwynue, JJ., dissenting, that the above clause 
put an end to the liability of the G.T.Bi. Co., 
after such arrival, and the company having 
possession of them held them thenceforth as 
warehousemen and bailees for the consignees. 

Held, also, with the like dissent, that the 
G. T. R. (3o. were relieved from liability by 
reason of the consignees failing to give notice 
of their claim for loss within thirty-six hours 
after the arrival of the goods as provided in 
another condition of the bill of lading. 

Quore, under the present law is a release 
to, or acceptance of satisfaction from, one of 
several joint tort feasors a bar to an action 
against the others? 

Appeal allowed. 

McCarthy, Q. C, and NeslAU, for the appel- 
lants. 

Christopher Eohinson, Q. C, and Gfalt, for 
the respondent. 



Ottawa, April 7, 1889. 



Ontario.] 



Wabnbr v. Mubbay. 



Insolvent «tote— Claim by \mfe of Jtwolfw*— 
Money given to husband — Loan or gift 
--- Questions of fact — Finding of Court 
below. 
M. having assigned his property to trustees 
for the benefit of his creditors, his wife pre- 
ferred a claim against the estate for money 
lent to M. and used in his business. The as- 
signee refused to acknowledge the claim, 
contending that it was not a loan but a gift 
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to M, It was not dispnted that the wife bad 
numey of her own, and that M. had received 
it The trial judge gave jodgment against the 
assignee, holding that M. did not receive the 
money as a gift This judgment was con- 
firmed on appeal. 

Hdd^ affirming the judgment of the Court 
of Appeal, as the whole case was one of fact, 
namely, whether the money was given to M. 
8s a loan by, or gift from, his wife, who in 
the present state of the law is in the same 
position, considered as a creditor of her bus- 
bind, as a stranger, and as this fact was 
foond on the bearinc; in favour of the wife 
and confirmed by the Court of Appeal, that 
this, the second appellate Court, would not 
interfere with such finding. 

Appeal dismissed with costs. 

ifow, 0. C, for the appellant 
Gibbons, for tne respondent 



Ottawa, April 9, 1889. 
OBttfiaJ 

VnmjB V. Haybb. In re Clarkb. 

Appeal— Final jtidgmeni'—JurUdiciion — Dis- 
cretion of Court or Judge. 

Judgment was recovered in the suit of 

Virtue v. HayeSy brought to realize mechanic's 

liens, and C, the owner of the land on which 

tiie mechanic's work was done, applied by 

petition in the Chancery Division to have 

snch judgment set aside as a cloud upon his 

title. On this petition an order was made, 

allowing C. to come in and defend the action 

for lien on terms, which not being complied 

with the petition was dismissed, and the 

judgment dismissing it was affirmed by the 

Divisional Court and the Court of Appeal. 

On appeal to the Supreme Court of Canada : 

flfW, that the judgment appealed from was 

not a final judgment within the meaning of 

section 24 (a) of the S. & E. C. Act, or if it 

^a8,it was a matter in the judicial discretion 

of the Court from which by sec. 27 no appeal 

lies to this Court 

Appeal quashed without costs. 
&J2. Oorle, appellant in person. 
^- Cbwpfo, Q, e., for the respondent 



COUR DE MAGI8TRAT. 

Montreal, 14 mars 1889. 
Coram Champagne, J. 
Dbsbosiebs v. Daoust et dL 

BiUet promissoire'-DSbUeurs solidaires^ Pre- 
scription— Interruption— Assignation nour 
veUe. 

JvQ± :— lo. Que la prescription sur un billet 
promissoire ne commence d courir qu^apr^s 
Vexpiration du iroisiime jour de grdce, 

2o. Que la permission obtenue du tribunal de 
signifier au difendeur vne nowxUe copiedu 
bref et de la didaration, n^est pas un aban- 
don de la premHre signification, de manure 
a empicher ceUe-d dHnterrompre la prcr 
scription, 

3a Que dans le casde deux dibiteurs conjoints 
et solidaires, VassignaOon rigvlihre de Vun 
d*eux est suffisante pour interrompre la pre- 
scription contre lesdeux. 

L'action est sur billet promissoire intents 
cinq ans et deux jours apr^ la date du bil- 
let. Le difendeur Joseph Daoust fit d^fiaut, 
I'autre d^endeur Losseau se plaignit de son 
assignation par exception & la forme. Le 
demandeur fit deux motions, une pour faire 
renvoyer I'exception d la forme, I'autre pour 
obtenir la permission de faire signifier une 
nouvelle copie du bref et de la declaration 
au difendeur Lozeau. Ces deux motions 
furent accord^es, et la deuxi^me copie fut si- 
gnifi^ le 26 figvrier. Le d^endeur Lozeau 
plaida alors prescription, pr^tendant que Fac- 
tion qui pour lui commen^ait lors de la si- 
gnification de la deaxidme copie ^tait pre- 
scrite. 

La Cour jugea que la premiere assignation 
avait 6te suffisante pour interrompre la pre- 
scription, et que, d'ailleurs, cette prescription 
etait <^galement interrompue par I'assigna- 
tion de Daoust, d^biteur conjoint et solidaire. 
Autoriti8:—a C. 2224, 2226, 2228; Potfiier 
Intro, au titre 14. Coutume &'OrUans No. 26, 
No. 50-51 ; Sie^Marie v. Stone, Dor. Dec, de 
la a d'Appel, vol. 2. p. 269. 

W. Orankshaw, avocat des demandeurs. 

Roy dc Roy, avocats des d^fendeurs. 

(j. J. B.) 
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COURT OF QUSEIPS BENCH-^MONT- 
REAL.* 

EdueatUmal IrutUuHon — Exemption from taxes 
—Recovery of money paid by error^ArU. 

. 1047, 1140 a a 
Hxld:— 1. That property occupied aa a 
private boarding and day school for girls, 
where there are numerous pupils and teach- 
ers, and no grant is received from the muni- 
cipality in which it is situated, is an educa- 
tional institution, within the meaning of 2 2, 
C S. L. C, cap. 15, sec. 17, as amended by 
41 Vic, cap. 6, sec. 26, and consequently ex- 
empt firom municipal and school taxes. 

2. Where, in ignorance of the exemption 
so created, money has been paid as taxes 
upon such property, it may recovered. 

3. In such action, when it was alleged 
that such payment had been made under 
constraint, and it was proved to have been 
made voluntarily, but through error of law 
and of fact, an amendment to make the de- 
claration conform with that proof was not an 
alteration sufficient to change the nature of, 
the action, and should be allowed even after 
the case had been submitted.— ITatp^ v^ 
The City of Montreal, Tessier, Cross, Church] 
Doherty, JJ., Nov. 27, 1888. 

DdegatUm—Noi acoepted-^Effect of^ArU 1180 
C.C. 
Hhld : — ^That a delegation until it is accept- 
ed does not bind the parties delegants ; it 
only operates as an indication depaiement.^ 
Reeves v. Darling, Dorion, Ch. J., Monk, Ram- 
say, Tessier, Cross, JJ., Nov. 19, 1883. 

Insurance, Fire-^Ooods destroyed in premises 
other than those described in policy— Inspec- 
tion by company^s agent— Motion for 
judgment on verdict, 
A policy of insurance was effected on goods 
of the insured in No. 319, and the insurance 
was afterwards renewed without variation of 
its original conditions. Before the renewal, 
the insured had extended his premises into 
Na 316, and the company's agent visited the 
establishment, and saw the portion of both 
buildings occupied by the insured, and the 
goods contwned therein. A fire destroyed 

• To appear in Montreal Law lUporlB, 4 Q.B. 



the goods in Na 816, and slightly injuied 
diose in 319. In an action on the poHcyi 
claiming for the loss both in Na 819 and in 
No. 316, the jury found the facts as above 
stated, and both parties moved for judgment 
on the verdict 

Hbld :— 1. BevexBing the judgment in Re- 
view, 4 Leg. News, 140, that where the find- 
ings of the jury are accepted by both parties 
as favourable to their respective pretensions, 
and the plaintiff moves for judgment on the 
verdict, the defendant may also move for 
judgment in his finvor on the verdict, not- 
withstanding anything contained in Arta 
422, 488. GC.P. 

2. That on the facts found by the jury as 
above, the judgment should be for the de- 
fendants as to the loss of goods in No. 315 ; 
the inspection of the premises by the com- 
pany's agent, before the renewal of the 
policy, not being sufficient to establish an 
agreement to vary the terms of the policy in 
respect of the locality in which the goodi 
were represented to be. — OiHsins Insurance 
C6, V. Lajoie es qua!,, Dorion, Ch. J., Monk, 
Ramsay, Cross, Baby, JJ., March 24, 1883. 



SUPERIOR COURT^MONTREAL.* 
Inewanoe, Fire — Appraisement of loss — Award 
final-^Division of loss- * 

Held : — ^1. Where, after the fire, the par- 
ties agree to an appraisement of the loss (for 
which liability is admitted), the award is 
final and conclusive as to the extent of the 
loss sustained by the insured. 

2. Where, by a condition of the policy, 
the insurers are in no case to be liable for 
any greater proportion of the loss than the 
amount insured by them bears to the total 
insurance on the property, they are entitled 
to liave the claim reduced in accordance with 
such clause, though the other insurance be 
still unpaid, and a contestation in relation 
thereto be still pending.— Heron v. Hartford 
Insurance Co., Johnson, J., Oct 17, 1888. 

Costs— ArU 488, CC P.— Discretion as to Costs 
— Review. 
Held :— That where no principle of law is 
involved, the Court of Review will not inter- 



* To appear in Montreal Law Beporta, 4S.C. 
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fere with the discretion as to costs exercised 
by the Court below under Art 478, C.C.P. ; 
and it is not necessary that the judgment of 
the Gburt below should set forth the ** special 
reasons *^ for which the losing party is ex- 
empted fiom the payment of coBts,^Andrew9 
dvir T. IVulff, in Review, Johnson, Taschereau^ 
Mathieu , JJ., Oct. 31, 1888. 

GMMierm/ CorporaHaM^Tax on— 45 Vie. (Q.) 
c22. 
HsLD .-—That the Act 45 Vict (Q.) c 22 
ai^es only to commercial corporations ; and 
that persons associated as underwriters, but 
not incorporated, are not subject to the taxes 
imposed by the Statute in question.— Xamde 
et gnat y. ABan ei oL, Johnson, J., Nov. 30, 
1888. 



RaibKnf — Damage mudained by ttcMin of the 
ToUway'-LimiiaHonof ocA'an— 42 Vic^fC 

9,f.27;2R.5.cA.109,«.27. 
Held:— That injury sustained by a work- 
man employed in the construction of a rail- 
way, while being moved on a gravel train, is 
injury sustained *' by reason of the railway," 
and the action for indemnity is prescribed by 
six months under 42 Vict, c 9, e. 27; 2 R.& 
(Can.) ch. 109, s. 27, -^-MarcheUrre v. Ontario 
and QuOec Baihaiy Co., Johnson, J., Oct 17} 



NeffUgenee—OoiHgion between vehides — Dam- 
ageiSenumai allowance as Senator, 

Hkld :— 1. In an action of damages, arising 
oQt of a collision between plaintiff's two- 
wheeled cart and the defendants' omnibus, 
where it appeared to the Court that, not- 
withstanding the bad condition of the 
tboronghfare and the narrowness of the 
space in which the vehicles had to pass, a coL 
liaion might have been avoided by the ex- 
^ciae of greater cars on the part of defend- 
ants' driver, and at all events by stopping 
the omnibus when the difficulty of passing 
aafely was percedved, that defendants were 
responsible for the damage^ 

2. That the loss by a member of the Sen- 
ate of Canada, of his sessional allowance 
during the time he is disabled by his injuries, 
sboold not be included in the estimate of 



damages : but the total amount of damages 
allowed in this case being moderate and rea- 
sonable, and not complained o^ the judgment 
was not disturbed.-^ 2%iftatJ(fcott v. La Cie, de 
chemin de fer Urbain de MontrM, in Review, 
Johnson, Jett^, Loranger, JJ., Nov. 30, 1888. 

Dedaration of Partnerskip-^C S.L,C,, ch. 65— 
Partnen all rendent abroad—RegiitraUan 
of dedaroHon after the sixty days— 
Eff^ of^ 
Held :— 1 . (By the whole Ck)urt) ; that ch. 
65 of the Consolidated Statutes of Lower Can- 
ada, which requires that a declaration of part- 
nership be filed by persons associated in part- 
nership in the province, does not apply where 
none of the members of the partnership 
reside in the province, and no penalty for 
non-registration can be recovered in such 
case. 

2. That where the declaration prescribed 
by law has not been filed within sixty days 
after the formation of a partnership, but has 
been filed before the institution of an action 
for a penalty, such action will not be main- 
tained. (Johnson, J., differing on this point, 
is of opinion that an action for the penalty 
lies in such case. )-^elly v. Dunscomb, in Re- 
view, Johnson, Jett^, Loranger, JJ., Nov. 30, 
1888. 

Trustees and administrators — Poioers of-^Lease 
for nine years with stipulation for renewal 
/or nine years longer — Nullity — 4u- 
thorization to sue. 
Held:— 1. That a lease for nine years, 
with a stipulation that the lessee should have 
a renewal on certain conditions for nine 
years longer, is in effect a lease for eighteen 
years, and an alienation, which is ultra vires 
of trustees and administrators of public pro- 
perty, unless specially authorized by their 
act of incorporation. 

2. Ttiat administrators who have entered 
into such a contract are entitled to sue for 
the resiliation thereof, as regards the second 
term; and a clause in the lease, which provided 
that three months' notice of termination of 
the lease should be given to the lessee, could 
not avail to the latter after the first term had 
expired. 
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3. That where the renewal for the second 
term was conditional on the proper diachai^ 
by the lessee of certain duties and obligations 
daring the first nine years, it was competent 
to the lessors, at the expiration of the first 
term, to invoke the lessee's neglect of such 
duties as a ground of terminating the con- 
tract, without having made formal complaint 
previously. 

4. That a resolution adopted by the trus- 
tees, that legal proceedings be instituted, if 
advised by counsel, is sufficient authority for 
the institution of a suit. — Le9 Prisideni et 
Syndics de la Commune de Laprairie v. JStMon- 
netUe, in Review, Johnson, Taschereau, Map 
thieu, JJ., Nov. 30 1888. 



THE UNIVERSITIES AND THE S, A. 
QUESTION. 

At the convocation of McGill University, 
April 30, Dr. Johnson made the following ob- 
servations : — 

The universities of modem times have 
been in existence for eight hundred or per^ 
haps a thousand years. On this continent 
and in this country a century gives a respect- 
able hue of antiquity ; yet in the history of 
universities a century does not count for 
much. A few years ago the university of 
Edinbuigh celebrated the completion of its 
third century, in 1886 Heidelberg its fifth, 
and last year Bologna its eighth. Oxford 
and Paris are probably still older. During 
all these centuries they have been centres of 
intellectual light, gathering up and keeping 
alive the knowledge slowly gathered by man 
in the ages of the past ; adding to it and 
transmitting it to successive generations; 
sending out their sons to spread abroad this 
kno«7ledge; planting younger institutions as 
fresh centres for its dissemination in other 
regions, there again throwing out new ofi*- 
shoots both in the old world and the new. 
There may be traced the descent of this uni- 
versity and of all others on this continent 
Tens of thousands of teachers have gone 
forth from them in these rolling ages ; tens, 
hundreds of millions of men must have di- 
rectly or indirectly been benefited by them 
in that time. Noble has been their work, 
vast their influence, wide-spread their repu- 
tation. But there are regions of the world 



that know them not as yet. I need not 
speak of Asia, though even there, under the 
fostering care of our great empire, they have 
begun an existence that promises to be pros- 
perous; nor shall I refer to the lalandsof 
Polynesia or the wilds of Africa, but I must 
speak of a province of this Dominion, of a 
part of the inhabitants of this very dty » of a 
hody of gentlemen belonging to what is 
termed by courtesy one of the "learned'' 
professions, who deliberately and as a body 
have declared their ignorance of the value of 
a university training in arts and of the B. A 
degree, which crowns its termination; not 
the K A. degree of this university alone, ob- 
serve, nor that of Lennoxville, but thoee of 
aU universities, whatever be tlieir province 
or country, in the new world or the old, how- 
ever ancient or however famous they may 
be. All alike are rejected as unworthy to 
give sufficient preparation for the Bar of the 
province of Quebec. I am perfectly aware 
that there are many able men and men of 
learning who belong to the profession, and I 
am also equally aware that they cannot but 
feel shame at the action of the body to which 
they belong, a body whose title to be called 
a learned profession in other countries de- 
pends upon the fact that so many, if not all, 
the members of it have been, and are, com- 
pelled to take a university degree before ad- 
mission to it It may be asked how it is 
possible to account for the fact that while in 
all the rest of the civiliased world a university 
training is so highly esteemed, in this prov- 
ince so little is thought of it. I shall not at- 
tempt to account for it It is no more my 
duty to account for this than to explain why 
a man, in addressing a letter to me, pats two 
Ts in professor. He may insist on his legal 
right to put in two fa if he chooses. At any 
rate the fact is there. It may give some 
comfort to you gentlemen to know that the 
degrees which you receive to-day are appre- 
ciated elsewhere than in the province of 
Quebec If you go to Ontario, your diploma 
will admit you to study for the bar without 
further examination ; so will it for the bar 
of England, and not less for the bar of France. 
In your own native province only will it be 
ignored. I hope, however, that this will not 
last long. The light of knowledge has often 
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been oompaied to that of the san. I fear 
that in the present case the comparison to 
that of the electric light would be more ap* 
prqniflte; through it, as you must have no- 
ticed, there often shoot long beams of dark- 
Dees, fonning a violent contrast to the bril- 
liancy which enyelops them. It must be 
some such beam, perhaps a survival from 
the dark ages, that has been resting on the 
1^ profesBion, while the people of the prov- 
ince at huge have proved that they are sen- 
sible of the light, as shown by the vote of 
their representatives in the Legislative As- 
sembly last session, when the majority in 
lavor of the universities was so large. The 
action of the Council unfortunately rendered 
this valueless. Still progress has been made. 
The result is, that for the present year at 
least, if any of you purpose going to the 
Qaebec Bar, you will have to pass an exam- 
ination which is not necessarily a test of edu- 
cation, but only of information, perhaps 
hastily acquired, and as hastily dropped, 
Hke a lawyer's knowledge of the facts of a 
client's case of which he disburdens his mind 
when the need for them has passed. 

A JURY OF MATRONS. 

In 1778 Bathsheba Spooner, together with 
three men, was tried, convicted, and hanged 
fat the murder of her husband (2 Chandler's 
Criminal Trials, pp. 1-^8). No case in Mas- 
sachnaetts attracted greater attention in 
its day. All elements of interest united to 
make it a tale of romance. > 

It was only a few months after Burgoyne's 
surrender that a young American officer 
cangfat the attention of Mrs. Spooner, won 
her k)ve and confidence. He was one of 
those that were hanged at Worcester. Hon. 
Timothy Buggies, of Hardwick, was the 
<atber of Mrs. Spooner. He was a large land- 
owner, a real lord of the manor, who kept 
^tensive game parks and a stable of thirty 
or more saddle-horses ; a lawyer, judge, poli- 
tician, soldier, president of the first Conti- 
nental CongresSf and already in 1778 an emi- 
grated Tory. Hence the strong political 
feeling against Mrs. Spooner. 

Bnt there is a point of great legal interest 
connected with the trial While under sen- 
tence of hanging, Mrs. Spooner petitioned the 



governor and council for a respite on account 
of her pregnancy. The council issued to the 
sheriff a writ de venire inspiciendo, ordering 
him to summon a jury of ** two men mid- 
wives and twelve discreet and lawful 
matrons " to ascertain the truth of her plea. 
*' The verdict of the above matrons is that the 
said Bathsheba Spooner is not quick with 
child." Accordingly Mrs. Spooner was 
executed. But a post-mortem examination 
proved that her assertion had been true. 

In Massachusetts there has been found no 
subsequent case in which a jury of matrons 
has been summoned, although there seems 
to be no evidence that such a jury is not still 
a part of the machinery of the courts of the 
State. It was hardly likely that the jury of 
matrons would be summoned again so long 
as Mrs. Spooner*s case was fresh in mind. 
Moreover, the progress of the science of 
medicine has been so great during the past 
century that every year has seen it l^ss ex- 
pedient to resort to such clumsy means, when 
doctors can be had. It is not strange that 
the Albany Law Journal jeers at the Pennsyl- 
vania papers for suggesting that such a jury 
be summoned; ''it is antiquated," is the 
taunt It is possible, even by an examina- 
tion of the later cases, to discover a tendency 
to put questions of alleged pregnancy to 
doctors for decision. The writ in Mrs. 
Spooner's case, for example, added two ''men 
midwives " to the twelve matrons —a depart 
ture from common-law practice not entirely 
happy, however, if we judge by the result 
The jury of women in Anne Wycherley's Case, 
8 C. & P. 262, asked for and got the assist- 
ance of a surgeon. In New York the request 
for a jury of matrons was refused, but the 
circumstances of the case warranted the 
refusal without any reflection on the merit of 
the jury itself. In view of all these facts it 
seems quite likely that a question of preg- 
nancy arising to-day would be referred for 
decision directly to doctors. — Harvard Law 
Review. 



How JuRTURN Spbll.— The Portsmouth JVm«a pub- 
lishes the followina copies of the ballot slips used by a 
jury which tried a mau for grand larceny in a New 
Hampshire court; ,Gilty, seilty,,jrailty,_not gealty, 



JLlt»UI|fBUII«> UWUIVi ViilVJf HVIIV^f KUltb^y uvb ^auib^ | 

gillty, geilty, not guilty, gildty, gnildy, guilty, sillteyi 
gealty. What of it ? Ability to spell i^roperly is a 
great acquirement, bnt men who can^t do it, often have 



good common wubh,— Cambridge Daily. 
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INSOLVENT NOTICES, ETC. 

QuAee Qfflcud Ocmette, April 27. 

Judicial Ahan^^onment: 

Paal Bayeur, trader, Berthier, April 25. 

Polyoftrpe Bernard, trader, DemhambauU, April 24. 

Cyprien Dessaintdit SL Pierre, and Bdoaard Dessaint 
dit St Pierre. traderB, Hdlc^ne, April 24. 

Henry Thomas Farley, Arthabaskaville, April 25. 

Paol Gardner et alu traders, Su Ferdinand d*HaU- 
f az, April IS. 

Aivdne Oaudreault, trader, Les Bboulemento, April 23. 

Charles Gnimont, trader. Gap St Ignaee, April 20. 

Annie Gilchrist, Aylmer. 

David Hambleton, Laohute, April 15. 

Oharles William Higgins, trader, Papineaaville, 
April 17. 

Charles Victor Robeigo. St M6dard de Warwick, 
April 28. 

Romuald St Jacques, St Hyacinthe, April 28. 

Isaac D. Tharston, boot and shoe manufaotarer. 
Montreal, April 17. 

Ad^lard Noisenz, inn-keeper, Belceil, April 17. 

Curoion appointed. 

Re Ferdinand B^gin, carrier, L^ris.— 0. I. Labrie, 
village of Lanson, curator, April 18. 

/2e Cyrille Benoit. Verohdres.— Bilodeau k Renaud, 
Montreal, joint curator, April 17. 

Re Henri Dussurault, St Naroisse.— Kent & Turcotte. 
Montieal, joint curator, April 17. 

Re Virginie Perrault, Victoriaville.— Kent & Tur- 
cotte, Montreal, joint curator, April 24. 

Re EU^ar Drolet— F. Valentine, Three Rivers, 
curator, April 13. 

Re C. W. Higgins. Papineauville.— J. McD. Hainn, 
Montreal, curator, April 26. 

Re L^on Lahaie, Batiscan.— Kent k Turcotte, Mont- 
real, joint curator, April 24. 

/2e James B. LuckerhofL— John Ryan, Three Riven, 
curator, March 26. 

Re D. McCormaok k Co.— C. Desmarteau, Montreal, 
curator, April 24. 

Re J. D. Thurston.— C. Desmarteau, Montreal, cur- 
ator, April 24. 

/Mouieiiib. 

Re J. P. Du8ablon,lhree Rivers.— Dividend, payable 
May 6, F. Valentine, Three Rivers, curator. 

Re Jules B. Ebrtin.— First and final dividend, pay- 
able May 14, 0. Desmarteau, Montreai, curator. 

Re Jos. B. Gigu^re.— First and final dividend, pay- 
able May 16, 0. Desmarteau, Montreal, curator. 

Re Thomas Lee.— Dividend, payable May 16, Angus 
McKay, Montreal, curator. 

Re Sutton k Sntton.»First and final dividend, pay- 
able May 9, A. McKay and J. J- Griith, Sherbrooke, 
joint curator. 

Re Louis Meunier.^First and final dividend, payable 
May 14, a Desmarteau, Montreal, curator. 

Re Xoonan, Giblin k Co.— First dividend, payable 
May 18, A. W. Stevenson, Montreal, curator. 

Separatum ae to Property, 
Anna B^liveau va. Ludger Bergeron, St Gr^ire 
le Grand, April 18. 



Unule Hebert vs. George Hervieu, St Svivenr de 
Quebec, April 20. 

016oph«e Mass^ vs. IsaYe FrMette, trader. St 
Hyacinthe, April 12. 

Josephine Morin vs. Michael Chenard, merchant 
Fraaerville, April 23. 



GENERAL NOTES. 

Ak Omihous BxoBDiuii.— John H. Morrison prac- 
ticed law many years ago in Ohio. He had some strik- 
ing peculiarities, which were in the habit of oiopiring 
out in court He fjas once trying a ease before Judge 
Patrick Henry Goode and a jury, and opened his side 
of the case as follows : " May it please the court, by 
the perjury of witnesses, the ignorance of the jury, 
and the connivance of the court, I expect to loae this 
case." "Whatisthatyousay, Mr.Jiorrironr That 
is all I have to say on that point, and the court will 
feel happier if I do not repeat what I have already 
said. From the looks of the jury I infer that they 
wuuld rather not have heard it once."— (7m*c»imwI» En- 
quirer. 

A CoNSULTATiow.- Patient Man— ''Suppoee a woman 
makes it so hot for her husband that he can't Uve with 
her. and he leaves her, what can she do? Lawyer- 
•* Sue him for support" Patient Man-" Suppose she 
has run him so heavily into debt that he can't support 
her, because his creditors grab every dollar as quick 
as he gets it, besides ruining his business with their 
suits? Lawyei— "If for any reason whatever he fail 
to pay her the amount ordered, he will be sent to jail 
for contempt of court" Patient Man-** Suppose she 
drives him out of the house with a flat-iron, and he's 
afraid to go back ?" Lawyer-"She can arrest him for 
desertiou? Patient Man— ** Well, I don't see any 
thing for me to do but go hang myself." Lawyer-'^It's 
against the law to commit suicide, and if yon get 
caught attempting it you'll be fined and imprisoned. 
-A. Y. Weekkf. 

An Uhkxpectid Awswee.— As funny a thing « 
ever occurred in a court happened in Napoleon, 0.. in 
1899 , before Judge Potter and a jury. A ease was on 
trial, and an outsider- seated himself on one of the 
pun<^eons at the far end of the panel of jurors, there 
being no other available seat. When the defondant's 
counsel arose to address the jury he scanned the face 
of each very closely, and naturally his gaie wsfl direct- 
ed to the farthest man from him, who didn't happen 
to be a juror at ail. Glaring at him, he began: 
^Gentlemen of the jury, I want to know what this man 
(referring to the plaintiff in the ease) has come into 
court for? What is his business? What right has he 
hero? What is he seeking for? Again I ropest 
gentlemen of the jury, why is he here ?" The country- 
man imagined that the question had direct referenoe 
to himself, and when the lawyer paused to gi^e due 
weight and emphasis to the question, he jumped to his 
feet and howled : "What am I here for, you orosi-wed 
cook of the walk ? What am I seekwg for m this here 
court? I'll tell you in short order, you w»»n-fwed 
old son-of-a-gun. I've been here three dm a-waitw 
fer my fees, and nary a red kin I^ git. P»y, »«,"^ 
wttnMS fees, sir. and I'U git out of here immediately. 
This unexpected oration brought down the houM, ana 
the lawyer never finished his able argument— Ctii««- 
nati Eno^irer. 
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CONTEMPT OF COURT 

It appears that the sentence pronounced 
by Chief Jnatice Austin in the case of 
ThoB. Taylor ai Leg. News, 249) has been set 
aside on the ground of illegality. The matter 
was brought up in the House of Commons by 
a qoestion put by a member, which resulted 
in Bome correspondence between the Im- 
pdrial and colonial authorities. A corres- 
pondent of the Nassau Qvardian writes in 
the Chief Justice's defence as follows : '' Mr. 
PickersgiU (the Liberal M.P. for Bethnal 
Green) would then have learned that this 
Thomas Taylor is not only a confirmed and 
hardened felon, but that he ie also a danger- 
ous criminaL That some years ago, whilst 
undergoing one of his many terms of im- 
prisonment, he made a dangerous assault on 
<me of tbe overseers with a pick-axe. That 
for this he was properly whipped. His 
assault on the Chief Justice was of a like 
natar& It seemed as though he wanted to 
show the public how contemningly he es- 
teemed a court of justice inasmuch as in open 
coart, and whilst the judge was discharging 
his judicial functions, he made this dangerous 
assault upon him. Now what course was 
the Chief Justice to adopt? True, it was a 
criminal assault and could be punished as 
sQcb. Again, it was a contempt of court 
and could be punished as such. Now which 
of these courses did the Chief Justice adopt? 
I have heard it frequently spoken that he 
himself was personally unwilling to proceed 
farther in the matter, and that it was in 
accordance with public feeling that the felon 
was again brought before him and the 
dignity of the Bench vindicated. Now, so 
much for the personal aspect of the case. 
What as to its legal aspect? The despatch 
of the Secretary of State treats the entire 
sentence as iillegal. llie Attorney-General, 
however, sems to think the illegality con- 
sisted in the infliction of corporal punish- 
ment With all due deference to these high 
aothoiities, I, for myself, aeem to think the 



sentence perfectly l^al, and will ende»«> 
vor to show why. That this case-was a gross 
contempt of court, no one will dispute. The 
Attorney-General admits this, but takss 
exception to the corporal punishment inflic- 
ted. The question then resolves itself into 
whether the Chief Justice can inflict corporal 
punishment for contempt of court Now by 
45 Geo. IIL, ch. 151, the General Court of 
these islands is constituted a Court of Record 
with all the powers, authorities and juris- 
diction exercised by the Court of Queen's 
Bench and other superior Courts of Becord 
in England. The jurisdiction to punish for 
contempt of court, rests with the court and 
in the discretion of the judge. An appeal 
from the exercise of that jurisdiction lies to 
the Privy Council in England. The usual 
punishment for contempt of court is fine and 
imprisonment But though this is the usual 
form of punishment, what law prohibits a 
judge on proper cause from adding whipping 
as a further punishment ? I know of no case 
where it is laid down tliat a judge is so pro- 
hibited. On the contraryi I find in Comyns' 
Digest that whipping can by the common 
law be inflicted by a judge on proper cause. 
Now, what more proper cause than this case 
of Thomas Taylor? Besides, if the prison 
official can inflict whipping on an offender, 
why cannot our Chief Justice? The punish- 
ment of whipping arises by the common law 
and is only restrained and regulated by 
statute. I know and fully agree with the 
feeling in England against corporal punish- 
ment, but that does not affect my opinion of 
its legal character. I hold that the Chief 
Justice had by common law the right of 
adding whipping to the other sentence of 
imprisonment But assuming for the sake 
of argument, Mr. Editor, that he acted illegally 
in so doing, who is to set aside his decision ? 
By English law. the Privy Council has been 
set apart as the Court of Appeal for that 
purpose. It and it only can legally review 
the sentence of the Chief Justice and reverse 
it The Colonial office has by English law 
no judicial functions. It can in the exercise 
of the Crown's rights remit a sentence, but it 
cannot legally review or reverse it The 
despatch you have published does, however, 
do this. It states that the sentenoe is Ulegal, 



14S 



THE LBGAIi NEWS. 



and ordemthat it be leveraed. Now, Mr. 
Editor, in my humble opinion this is an 
exercise of jurifldiddon the Colonial office 
does not poeaess. The very despatch is 
illegal. And I certainly think that in a 
question of dry legality they might have 
been more carefuU* 



CJOUR DE MAGI8TRAT. 

Mqntrbal, 14 mars 1889. 
Coram Champagne, J. 
Abmbtbono v. Dahikn. 
Ouvrage faHr^Dermnde de paiement-^Offres 

JuqA:— lo. Qtt'ufi photographe ne peut rida- 
mer en justice le prix de ses photographies, 
aans en avoir prkdablemerU faU la de^ 
mande cm domicUe dttdibiteur. 
Pbb Curiam:— Le demandeur qui est un 
photographe, a pris d. son atelier une douzaine 
de photographies pour T^pouse du d^fendeur 
et les a livr6es A ce dernier sans qu*il fut 
question de r^poque etdu lieu de paiement. 
Sans avoir fait une demande de paiement au 
domicile de son d6biteur, il poursuivit pour 
son compte. Le d^fendeur imm6diatement 
aprfis la signification de Paction, offrit au de- 
mandeur le montant r6clam6 sans frais, et, 
sur le refus du demandeur d'aocepter ses 
offres, il les renouvela par son plaidoyer, et 
en oonsigna le montant au greffe de cette 
oour. Ces offres sent consid6r6es suffisantes 
et le demandeur doit 6tre condamn6 aux 

frais. 

AutariUs:—C. C 1152 ; Smardon v. Lefehvre, 
3 Stephens, 561 ; Lahelle v. Walker, 5 Rev- L., 
255; OrSbassa v. La (He., etc., 8 R. L. 722 ; 12o- 
drigue v. Orondin (en appel) 6 R. L., 643 ; 
mneauU v. Lajoie, 9 R. L. 382 ; 2 Leg. News, 
264; Demdamhe, vol.27, Nos. 267, 271,281; 
Beavdry v. Barheau, Bamsay, Digest, p. 531. 

Jugement renvoyant Taction avec d^pens- 

A. Leblanc, avocat du demandeur. 

W. Herder, avocat du d^fendeur. 

(J. J. B.) 

COUR DE MAGISTRAT. 

MoNTBSAL, 7 mars 1889. 
Coram Champagne, J. 
Bebnabd V. Elliott. 



ilwocrf— jFV«w — Con««neu)n iUiciie~' Jkcouts 

eontre le eUent 
Jtroi:— la Que Vavocat qui devieni porteur 
de pieces bona fide, par Ventremise d^vn tier 8, 
a droit A ses frais eontre son cUent, qud- 
qu*aierU iU les arrangements de ee dermer 
avec ce Hers, 
2a Que la convention par laqueUe un avocai 
^engage d ne pas charger de frais A son 
dient dans au^un cas, est un marM iSiak, 
mais qui dans Ve^p^ n*a pas Hi prount. 
Phr Cubiam ;— Le demandeur qui est avo- 
cat reclame du d^fendeur $47.70 sur m^oiie 
de frais tax^s comme ayant agi comme son 
avocat dans oertaines causes- Le d^fendenr 
plaide qu41 ne connait pas le demandeur et 
n'a jamais requis ses services ; qu'il a donn6 
ses comptes k coUecter k un uomm4 Fred. 
Haas qui s'est engage de faire ou defaire 
faire toutee les pouisuites ft ses risques et 
perils et sans rien r^lamer de lui, et que le 
demandeur a promis ne rien charger pour ses 
frais au d^fendeur en cette cause. La preuve 
^tablit par le nomm6 Haas qu'il a re9u les 
comptes du d^fendeur aux conditions indi- 
qu6e8 plus haut, et Haas jure qu'il a fait un 
march^ avec le demandeur par lequel ce der- 
nier s'engageait d. ne pas charger de frais au 
d^endeur dans aucun cas, et ce t6moigna,g9 a 
6t6 positivement contredit par un autre t^- 
moin qui s'est trouv6 pp6sent k la convention. 
Haas a fait la preuve d'un march^ illicite 
entre lui et le demandeur, mais ce dernier a 
droit au b^n6fice du doute 6tabli par son t6- 
moin qui contredit formellement le nomm^ 
Haas. 

Jugement pour le demandeur. 
/. A, Bernard, avocat du demandeur. 
P. Ixmciot, avocat du d^fendeur. 
(j. J. B.) 

COUR DE MAGISTRAT. 

MoNTRftA^ 21 f^Svrier 1889. 
Coram Champagnk, J. 
Bannebman v. Thompson. 
Locataire qwUant les lieux—Rfyarations- Bail 

verbal — Avis* 
Jug A :— Qu*ttn locataire qui reqmert de son pro- 
priitaire des riparations nioessaires, d qui 
pendant que ces riparations sont d sefcdre, 
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qiatte Ui Ueux, rCesl pas justifldbie, ei sera 

amdantni lofq^U n*y aura pas de baUpar 

harii et quele layer lehu a itS payi, d tsn 

moU de layer, rqn'isentant Vavis qu*il aurait 

dCdonner. 

Lb demandettr poannivit poor $12.00, r&- 

prtentant trois mois d'avis, que le d^endeur 

s'^tut engage k lui donner, dans le cas ot il 

qnitteralt lea pr^miaseB, le loyer ^tant de 

$LQO par moia. 

Le d^ndear plaida qu'il avait 6t6 foro6 de 
qoiUer lee lieax paroeqn'ils n'^taient pas ha- 
hitables, le toit coulait et lea mauvaises 
odeois provenant dee ^outs empestaient la 
mauon. II fit en m^me temps une demande 
inddente pour faire resilier le bail. 

Le demandeur ne prouvaque Voccupation 
des lieux. 

n r^ulta de la preuve snr I'^tat des pre- 
miaaeB loo^, que le propri^taire aussitdt mis 
en demeare fit les reparations n^cessaires, et 
que Donobstant ce foit, le d^endeur partit. 

Le demandeur n'ayant pu prouver la con- 
vention quant anx trois mois d'aviSi de- 
numda un mois, sur le principe que pour la 
T^liation de tout bail verbal 11 fallait un 
inoU d'aTis lorsqne le loyer 6tait payable au 
mois. La cour lui acoozda un mois, $4.00. 

Jngement pour le demandeur pour $4.00, 
et demande incidente renvoy6e avec d^pens. 
/. /. Beavchamp, avocat du demandeur. 
8l Pierre, Olobensky <k Foirier, avocats du 



(J.J.B.) 



COUR DE MAGISTRAT. 

MoNTR^L, 8 fgvrier 1889. 
Coram Champagne, J. 
Thyliom v. Grbnibb. 
Cour de Magistrat^DiMveii-^urisdiction. 
JvGii^lo. Que la Cour de Magistral actuelle 
ilabHe par prodamation SmanSe le 2 octo- 
bre 1888, en vertu du statut de 1869, 32 
Viel,y eh. 23, n^a pas de jwidictUm pour 
juger vne cause instUuie devant la premih'e 
Cour des Magistrats, d^aprhs Vacie 51-52 
Ftcf., ch, 20, avant son disaveupar les au- 
toritis FMhales. 
Le Parlement de Quebec, par le statut 51- 
52 Vict, ch. 20, cr^ i Montreal, une Cour 



de Magistral L'action fut prisedevant oette 
cour le 28 septembre 1888. Le 2 octobze sui- 
vant la loi fut d6saYOu6 par le gouvemement 
Federal et, par suite, elle devint caduque. 
Le bref fut n^anmoins rapport6 le 22 octobre 
du m^e mois. 

La Cour, sur une exception & la forme, 
renvoya Taction pour d6faut de juridiction, 
mais comma la question n'^tait pas soulev^e 
dans Tezception, oonsid^rant que dans le 
cas m6me o^ le d^faut de juridiction n'a pas 
6t6 plaids et qu'il n'en a pas 6t6 fiiit mention 
k Targument, si la cour est d'opinion qu'elle 
n'a pas de juridiction^ les parties doivent 
6tre renvoy^ sans frais, aucun frais dans 
oette cause n'a ^t^ accord^. 

Action renvoy^e sans frais. 

AugS i& Lafortune, SLVoc&ia du demandeur. 

Maemaster, Huichinson, Weir <fc McLennan, 
avocats de la d^fenderesse. 

(j. J. B.) 

COUR DE MAGISTRAT. 

MontbAal, 21 fgvrier 1889. 
Coram Champagnb, J. 

FyfB v. LAVALLliCBB. 

BaU-Dtpari des prhnisses-InsalubriU des lieux 
^lUsilioHon-'Dommages^Compensation, 

Jug6:— la Que le difendeur peut laisser les 
lieux loulSf par baU authentique, apr^ avoir 
protests le demandeur par acts authentique, 
d^avoirdy faire les riparatUms nkessaires 
vuleurHat d*insdlubriU, lorsqu^U y a dan- 
ger immidiat pour la vie de la femme du 
locataire, et sans qu'U soit n6cessaire de 
poursuivre prSalahUment le proprUtaire 
pour obtenir la permission de faire les ri' 
paraiions d sa place. 

2o. Que dans ce cas le locaiaire a droit d des 

dommages et peut mime compenser les dom- 

mages riels qv^U a soufferls avec le loyer 

ichus jusqu^d, son dSpart, 

AutoriUs: CC, art 1614; Tylee v. Donegani 

2., R. C. 107 ; 4 Aul»ry & Rau, p. 477, note 

20; Lcnrain, pp. 85, 86, 87, 94, Nos. 256, 55, 

56, 57, 58 ; Boulanget v. Doutre, 1 L. C. R. 

396 et 4 L. 0. R. 170 ; MoU v. Houston, R. de 

L.440. 
Sur la compensation : 3 Duvergier, p. 180 ; 

1 Troplong, p. 331 ; Lorrain, 131, No. 367. 
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JagMBent iMliant le bail en favear da 
dtfrnddur. 

F. X Perrcu, avocat da demandeur. 
Maroeau <fir Lcmctot, avocats da dtfendear. 
(J. J. «.) 



OOUE DE MAGISTRAT. 

MontbAal^ 7 mars 1889. 
Coram ChampagnIi J. 

PiCABD Y. GiNGUB. 

Looaievr^^CfhaMibre garme — Droit de ritentum, 

JvQii—Quele locaieur dPune chamhre garme 

cufec usage en eomimun du poile de la eui- 

Hne, a tm lien ou droit de rHenHon but les 

bagagee et la propriiti de wn Mte, jwqu^au 

paiement du prix de looatUm. 

AutoriUs : 39 Vict, ch. 23 ; Demers, Privi- 

llges des hiens meubles, p. 69 ; 11 Leg. News, p. 

171 ; Lalonde v. McOloin, 3 Leg. News, 94 ; 

Bayer v. Boss, jog. 14 mai 1886, confirm^ en 

revision. 

Jngement ponr le d^fendeur sur saisie-re- 
vendieation. 
F, L, Sarrasin, avocat da demandear. 
David, Demers & OenxM, avocats da d^en- 
deor. 

(j. J. B.) 



QUEBEC LEQISLATICI^, 1889. 
Cap. 48. 

An Act to amend the Civil Code of Lower 
Canada. 
[AtmrUed to 21st March, 1889.] 
Her Mi^'eety, by and with the advice and 
consent of the liegislatare of Qaebec, enacts 
as follows :— 

1. Article 86 of the Civil Code is amended 
by adding thereto the following paragraph : 

" 2. The Indication of a place of payment 
in any note or writing, wherever it is dated, 
is equivalent to sach election of domicile at 
the place so indicated." 



Cap. 49. 
An Act to amend article 483a of the Code of 
Civil Procedure, added by article 5905 of 
the Revised Statutes of the Province of 
Qoebec, respecting the revision of judg- 
mentB. 



[Assented to 21st March, 1889.] 
Whereas the judicial interpretation given 
to the Act of this Province, 46 Victoria, chap. 
26, sec. 4, now Article 5906 of the fievised 
Statutes of th6 Province of Quebec, lestricts 
the application of that section to a particolar 
classof cases, and whereas it is deaintble that 
all cases in which judgment has been ren- 
dered by default or ex parte should be subject 
to the same provisions ; Therefore, Her Ma- 
jesty, by and with the advice and consent of 
the Legislature of Quebec, enacts as follows ; 
1. Article 483a of the Code of Civil Proce- 
dure, added by Article 5905 of the Revised 
Statutes of the Province of Quebec is replaced 
by the followiug : 

" 483a. In all cases whatever, and not only 
in those in which the judgment may have 
been rendered in virtue of Articles 89, 90, 91 
and 92 of this Code, any party condemned by 
default to appear or to plead may proceed 
against the judgment, whether rendered in 
term or in vacation, by opposition made and 
filed according to Articles 484 and foUowing; 
but no such opposition is allowed, unless the 
party condemned produces an affidavit that 
such party has a good defence to the action, 
which defence must be set out in the opposi- 
tion, and unless such party has been pre- 
vented from filing his defence by surprise, 
fraud, or othei cause considered just and 
sufficient by the Judge, without whose order 
no such opposition shall have any efiect nor 
shall it be received by the prothonotary." 

Cap. 50. 
An Act to amend Articles 1745, 5917 and 5918 
of the Uevieed Statutes of the province 
of Quebec, respecting exemptions from 
seizure. 

[Assented to 21st Marth, 1889.] 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts 
as follows :— 

1. The following paragraph is added after 
the list of articles exempt from seizure under 
Article 1745 of the Revised Statutes of the 
Province of Quebec 

" 7. The building materials intended to be 
employed in the construction of a dwelling 
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hoase, barn, stable and other building neoes- 
aaiy fcr the improvement and cnltivation of 
his land-" 

2. Figure " 7 " ifl added after the figures "3, 
4,5 and 6 ** in the latter part of the same 
Artieie which commences with the word 
"neTertheleaB." 

3. Paragraphs 7 and 8 of Article 5917 of 
the said Bevised Statutes are replaced by the 
following : 

"7. Fuel and food sufficient for llie 
debtor and his family for three months ; 

"8. One span of plough-horses or a yoke 
of oxen, one cow, two pigs, four sheep, the 
cloth manufactured from such wool, and the 
hay and other fodder ^ intended for feeding 
the said animals ; further, the following agri- 
cultural implements or utensils; one plough, 
one harrow, one working eleigh, one tumbril, 
one hay-cart with its wheels, all harness ne- 
cessary and intended for farming purposes." 

4. Paragraph 6 of Article 5918 of the said 
Bevised Statutes is replaced by the follow- 
ing: 

^ 6. All vessels, boats, and other fishing 
craft, tackle, nets, seines, lines or other fish- 
ing apparatus and provisions belonging to 
any fisherman, and necessary .for his subsist- 
ence and that of his family or for his fishing 
operations. 

Such effiscts may, however, be seized and 
sold for their purchase price, but not between 
the first day of May and the first day of No- 
vember. 

Alimentary allowances and things given 
as aliment may always be seized and sold for 
alimentary debts." 

5. This Act shall come into force on the 
day of its sanction. 



Cap. 51. 

An Act to amend the law respecting the 

abandonment of property. 

iAnented to 2l8t March, 1889.] 
Her Majesty, by and with the advice and 
consent of the L^^lature of Quebec, enacts 
as follows :— 

1- Article 5960 of the Bevised Statutes of 
the Province of Quebec is amended by re- 
placing in the last clause thereof, the words 



"and all proceedings subsequent to the issue 
of the warrant are had in the Superior Court," 
by the following words : ** and all proceed- 
ings subsequent to the issue of the warrant 
up to the distribution of the moneys arising 
from the sale are had in the Superior Court 

The distribution of such moneys must be 
made by the curator in accordance with the 
provisions of Article 5961." 

2. This Act shall come into force the day 
of its sanction. 

Cap. 52. 
An Act to amend the Act respecting proce- 
dure in certain commercial and other 
matters requiring despatch. 

{Assenled to 2l9t March, 1889.] 
Her Majesty, by and with the advice and 
consent of the L^islature of Quebec, enacts 
as follows : — 

1. The following Articles are added after 
Article 897 of the Code of Civil Procedure as 
contained in Article 5977 of the Revised Sta- 
tutes of the Province of Quebec : 

" 897a. Any party may, either in his 
declaration or in any other pleading, or by a 
notice served upon the opposite party, declare 
his option that the case shall be inscribed at 
the same time for proof and for final hearing 
immediately after proof; and in such case 
the cause cannot afterwards be inscribed 
otherwise. 

The party who inscribes a case for proof 
and final hearing immediately after proof 
shall give five clear days' notice of such in- 
scription to the adverse party. 

**8976. The provisions of Articles 89,90, 
91, 92 and 93, apply to all cases governed by 
the provisions of this chapter. 

"897c. The Qerk of the Circuit Court 
has, as respects such cases, the same powers 
as the prothonotary of the Superior Court" 

2. All provisions inconsistent with this Act 
are amended in consequence. 



DECISIONS AT QUEBEC* 

Married Woman— Debt incurred for Iter hug- 
band— Art, 1301, C. C. — Onus of proof on 
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creditor—AvihorizaHon to * ester en justice * 
"ArL 176, C. a 

Held, 1. Where husband and wife bind 
themselves jointly and severally for a loan, 
and it is proved that the husband got the 
money from the lender and used it himself, 
the obligation of the wife is null and void. 

2. An action against a married woman 
which does not appear to have been served on 
her husband, will be dismissed on the ground 
that she is not assisted or authorized d ester 
enjusUce as required by Art 176,C. C. — Arti' 
zans Permanent Building Society v. Lemieuxi 
S. C, Andrews, J., Feb. 2, 1888. 

Interdit — Jugement contre — Opposition par cur 
ratevr-'ArU 1053, C. C—Frais, 

Jugi, que I'interdit pour ivrognerie est ab- 
solument incapable d'ester en justice sans 
Tassistance de son curateur, et une action 
port^ par tel interdit sans telle assistance 
doit ^tre renvoy^, mais sans frais. 

Que bien qu'une action port^ par un in- 
terdit sans Passistanoe de son curateur doive 
etre renvoy^, les frais de telle action ne peu- 
vent pas 6tre mis k la chaige du dit interdit, 
et le curateur de Finterdit pent s'opposer & la 
saisie de ses biens pour tels frais, sans qu'il 
soit n^cessaire an pr^able de faire annuler 
le jugement les accordant — Heppd dc BUly, 
en appel, Dorion, J. C, Tessier, Cross, Baby, 
Church, JJ., 4 mai 1888. 

Sale — Price payable in instalments-'— Interest 
Held, that the covenant, in a deed of sale 
of an immovable, that the price shall be pay- 
able by instalments, without interest, cannot 
be construed to extend beyond the delay 
granted for the payment of each instalment, 
or to deny to the vendor any right to interest 
until he has put his debtor legally in default 
to pay. The words "without interest" in 
such deed mean without interest up to the 
maturity of each instalment ; and after such 
date legal interest will run. — Hogan dc Clancy, 
in appeal, Tessier, Cross, Church, Boss^, 
Doherty, JJ., Dec. 6, 1888. 



lument aux m^mes regies que ceax, oft la 
signature du faisenr est ecrite par lui-m£me ; 

2. Que les r^les de lapreuve ^onc^es aux 
difilgrenteB sections du liv. 3, tit 3, ch. 9, du 
Code Civil, ne s'appliquent pas aux actions 
Bar billets promissoires pour lesquels il n'y 
en a pas d'antrea que celles ^oncto aux 
articles 2341 et 2342 de ce code ; 

3. Que rartide 145 du C P. C. s'ajoute 
aussi bien k Particle 2341 qu'auz articles 
1222, 1223 et 1224 du Code Civil ; mais que, 
Particle 145 du C. P. C n'attachant aucnne 
pr^mption d'omission, ni aucune d^heance 
A Pabsenoe d'une d^n^gation asserment^e, la 
signature devrait, mdme sans oelle-ci, dtre 
prouv^ ; ^ 

4. Que, une jurisprudence uniforme et con- 
stante, dans toute la province depais lamise 
en force du Code Civil, ayant conserve la 
r^le que faisaient la sec 87 de 20 Vict, ch. 
44, et la section 86 du chap. 83 des Statuts Be- 
fondus du Bas Canada, Pint^ret public exige 
qu'elle ne soit pas chang^e, et que, en Pab- 
senoe d'une deposition aaserment^ niant les 
signatures sur nn billet, elles soient prises 
pour admises.— iSXroof v. OUbert, C.C., Casault 
J., 1 f6v. 1889. 



Billet promissoire sous croix — Preure, 

Jugi, 1. Que les billets promissoires sous 
croix, sont, quant k la preuve, soumis abso- 



BURGLARY. 

In the case of MiteiheUw, Commomvealth, 
the Kentucky Court of Ai^peals (March 12, 
1889) held tiiat a cellar under a dwelling- 
house, though entered only from the outside, 
is within the statute of burglary. The Court 
said: " The evidence shows that the pro- 
perty was taken out of a cellar under the 
dweUing-housOf there being no internal 
communication between them. It was nec- 
essary to go out of the house into tlie yard 
to enter the cellar. The door to it opens oat 
into the open air. It had no fastenings, 
but could not be opened without the use of 
force. It is therefore now urged that the 
cellar is no part of the dwelling-house, and 
that the accused, if guilty, is only so of a 
trespass and petit larceny. There is a diver- 
sity of decision as to what does and what 
does not in law constitute a part of a dwel- 
ling-house. Some cases include all within the 
curtilage, and this, according to Blackstone, 
appears to have been the common-law rule; 
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vhile oiben «e made to tarn apon the use* 
It has been said that bniglary may be 
ooramitted by breaking into a dairy or 
iaandiy standing near enoagb to the dwel- 
iing-hoaae to be used as appurtenant to it, 
or into such outbuildings as are necessary to 
it as a dwelling. State v. Langford, 1 Dev. 
253. Also by breaking into a smoke-house 
opening into the yard of the dwelling-house 
and used for its ordinary purposes. And 
cases aie to be found holding that if an out- 
hooae be so near the dwelling proper that it 
is used with it as appurtenant to it, although 
not within the same inclosure even, yet 
buiglary may be committed in it State v. 
TtcUty, 1 Hayw. (N. C) 102. It need have 
no internal communication with tlie dwelling 
proper to give it this character. In JRex. v. 
lAthgo^ Russ. & B. 357, the breaking was into 
a warehouse. There Was no internal com- 
mnnication between it and the dwelling of 
the owner, but they were contiguous, inclosed 
in the same yard and under the same roof, 
and it was held to be burglary. Mr- East 
says : ' It is clear that any outhouse within 
the curtilage or same common fence as the 
mansion itself must be considered as parcel 
of the mansion. . . . If the outhouses be 
adjoining to the dwelling-house and occupied 
as parcel thereof, though there be no common 
indosnre or curtilage, they may still be 
oonsideied as parts of the mansion.' 2 East 
P. C. 49a. It is difficult to lay down any 
general rule upon the subject, owing to the 
nice distinctions to be found in some of the 
cases. It seems to us, however, that both 
the use and the situation should be con- 
sidered. Cm the place which has been 
eoteied, considering both its situation and 
nae, be fairly considered as appurtenant to 
and a parcel of the dwelling-house> or as the 
dder writeis say, ' a parcel of the messuage?' 
If ao, then burglary may be committed by 
breaking into it The dwelling-house of a 
man has peculiar sanctity at common law. 
It is his casUe. The law intends its protec- 
tion, because it is the family abode. The 
object is to secure itB peace and quiet, and 
tboefoie the burglar has always been liable 
to severe punishment. The law throws 
around it its protecting mantle, because it is 
the ^ace of family repose. It is therefore 



proper, not only to secure the quiet andjpeace 
of the house in which they sleep, but also 
any and all outbuildings which are properly 
appurtenant thereto, and which, as one 
whole, contribute directly to the comfort 
and convenience of the place as a habitation. 
If this reasoning be correct, then any which 
are not so situated, or are not so used, should 
not be regarded as a part of the dwelling, 
although they ihay in fact be within the 
curtilage. If there for other distinct purposes, 
as for instance, a store-house lor the vending 
of goods or a shop for blacksmithing, and 
the dwelling is equally convenient and 
comfortable without them, and they are not 
in fact a part of it as by being under tlie 
same roof, so that the breaking into them 
will disturb the peace and quiet of the house- 
hold, then they should not be regarded as a 
part of it in considering the crime of burglary 
or the offence named in the statute. Armour 
V. StatCy 3 Humph. 379. If, however, an out- 
house, having no internal communication 
with the dwelling proper, may be considered 
as so appurtenant to it that burglary may be 
committed therein, surely it would seem it 
should be so held as to a cellar under the 
dwelling, although there may be no means 
of internal communication between them. 
It is under the same roof. It is a part of the 
house in which the occupant and his family 
sleep. It is essentially part and parcel of 
the habitation. It is manifest, however, 
that the statute above cited includes it It 
says : * Or shall feloniously break any dwel- 
ling-house, or any part thereof, or any out- 
house belonging to or used with any dwel- 
ling-house.' The language is quite sweeping ; 
and it is clear it was the legislative intention, 
in enacting it, to embrace not only every 
part of the dwelling but every outhouse 
properly a parcel of and appurtenant to it. 
It at once strikes the ordinary observer that 
it was not intended the cellar of a dwelling- 
house should be excluded from its operation, 
and to so hold would not only be in the face 
of the language used but unreasonable." 



GENERAL NOTES, 



Price op a Book-— The Bulletin de V Imprvnierie con- 
tains the following qaery, which I think (says the 
Paris oorrespondent of the BookttUer) likely to interest 
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your naden : '*What wan the highest price eyer giyen 
for any book ? We leare this qnestion to be decided by 
competent anthoritiei among book-loyen. We may, 
howeyer, venture to say that we know of one for 
which a sum of 250,000f . (£10,000) was paid by its pre- 
sent owner, the German Ooyemment That book is a 
missal, formerly given by Pope Leo X. to King Henry 
Vin. of England, along with a parchment conferring 
on that Sovereign the right of assuming the title of 
' Defender of the Faith,' " borne ever since by English 
Kings. Charles II. made a present of the missal to 
the ancestor of the famous Duke of Hamilton, whose 
extensive and valuable library was sold some years 
ago by Messrs. Sotheby, Wilkinson and Hodge, of 
London. The book which secured the highest offer 
was a Hebrew Bible, in the possession of the Vatican. 
In 1612 the Jews of Venice proposed to Pope Julius II. 
to buy the Bible, and to pay for it its weight in gold. It 
was so heavy that it required two men to carry it In- 
deed, it weighed 825 lbs., thus representing the value 
of half a million of francs (£20,000). Though much 
pressed for money, in order to keep up tne ' Holy 
League ' against King Louis Xn. of France, Julius II. 
declined to part with the volume." 

EzsocTiON BY Elictricitt. — Judgc CHiilds pro- 
nounced the first sentence of death under the new law. 
at Buffalo, May 14, upon William Kemmler. for the 
murder of Tillie Ziegler. as follows :— " The sentence 
of the Court is that for the crime of murder in the first 
degree, whereof you stand oonvioted. within the week 
oommcncingon Monday, June 24, and within the walls 
of Auburn State prison, or within the yard or enclosure 
adjoining thereto, you suffer the punishment of death, 
to be inflicted by the application of electricity as pro- 
vided by the Code of Criminal Procedure of the State 
of New York, and that in the meantime you be re- 
moved to, and until the Infliction of such punishment 
you be kept in solitary confinement in said Auburn 
State prison." It is said that the prisoner's counsel 
will appeal from the sentence on tbc ground that the 
punishment is cruel and unusual, and contrary to the 
spirit of the Clonstitution. 

Mabriaok and Divorce in thb United States.— Mr. 
Carroll D. Wright has submitted to the United States 
Congress a special report on the statistics of the laws re- 
lating to marriage and divorce in the United States 
from 1867 to 1886. It appears that while the increase in 
population from 1870 to 1880 was 29*4 per cent., the 
increase in divorces was no less than 79 per cent. In 
^he number of divorces during the whole twenty years 
(1887-86) Illinois takes the lead with 36,072; Ohio 
comes next with 26,637 ; Indiana granted 25,193 ; Mi- 
chigan, 18,433 ; Iowa, 16.664 ; Pennsylvania, 16,020 ; 
New York, 1&,355 : Missouri, 15.278 ; California, 12.118 ; 
Texas. 11.472 ; and Kentucky, 10,248. Of the 82?. 716 
divorces granted in the United States for the twenty 
years covered by the report. 216,733, or 65 per cent, of 
the whole, were granted to wives, and 111.983 to hus- 
bands. The cases of cruelty in which wives sought 
divorces were as 7 to 1 ; of desertion li to 1 ; and of 
drunkenness 9 to 1. The husband sought divorce for 
unfaithfulness of the wife in 38,155 cases, while the 
wife obtained a divorce in 28 480 cases for unfaithful- 
ness of the husband. The cause for which the greatest 
number of divorces were granted was desertion, being 



126;Sff7, or SB per cent of the antira number, 
•ioner Wright says that the divorces granted for 
drunkenneii, numbering 13,848, by no means repre- 
sents the total number in which intemperance is a 
serious factor, fn a few representative oounties it 
was proved that intemperance was a direct or indiieet 
cause in more than 20 per cent of the whole number 
of divorces granted in such counties. 

What is in a Nami ?— Our genial townsman Dan 
Dougherty has been delighting the Ohioago people 
with his well-told anecdotes, in some of whieh the 
joke is decidedly on himself. Here is one of them : 
*' My name has always been against me. A few years 
ago I was invited to be one of a party of prominent 
people who made an inspection of the State peniten- 
tiary in Pennsylvania. In going through one of the 
corridors an attendant had occasion, not knowing who 
I was, to call out the name Dan Dougherty, and in the 
twinkle of an eye three of the hardest-looking crimin- 
als I ever saw popped their heads out and answered 
*Here.'" And he added, "There has always been 
a Dan Dougherty hanged in Pennsylvania every year 
since I can remember." No wonder he oame to New 
YoTk—THbme. 

Mb. Gladstokb ok Divorci- — Mr. Gladstone 
writes :— ^'Reflection tends to confirm me in the belief 
that the l)est basis for a law is the indissolubility of 
Christian marriage, that is to say, to have no such 
divorce or severance that allows re-marriage. Short 
of this I think it highly probable that the Canadian 
system, of which I had not previously been aware, is 
the beet, as being attended with the least danger." 

JuDOBS IN THB Ukitbd Statks.— Thono who wish to 
learn something about the administration of justice 
on the other side of the Atlantic cannot do better than 
read Professor Bryce's excellent book on America. 
The chapter on the state judiciary is especially inter- 
esting to lawyers. The difference between the powen 
of an English and American judge are very remaxk- 
able. According to that learned writer, an American 
judge " is not allowed to charse the jury on questions 
of fact, but only to state the law. He is sometimes 
required to put his charge in writing. His power for 
committing for contempt of court is often restricted. 
Express rules forbid him to sit in causes wherein he 
can have any family or pecuniary interest. In one 
Constitution his punctual attendanoe is enforced by 
the provision that if he does not arrive In court within 
half an hour of the time fixed for the sitting, the attor- 
neys of the parties may agree on some person to act 
as judge and proceed forthwith to the trial of the cause. 
And in California he is not allowed to draw his salary 
till he has made an affidavit that no cause that has 
been submitted for decision for ninety days remains 
undecided in his court." We learn from a note ap- 
pended to this statement, that " rhe Calif omtan judges 
are said to have contrived to evade this." The salaries 
paid to State judges of the higher courts range from 
one to two thousand pounds ; in most states they are 
elected by the people, and they hold office tvr a short 
term of years. It is therefore not surprising that the 
States fail to secure the best legal talent for the beneb, 
and that it is necessary to impose restrietions upon the 
judges which would be thought degrading in this 
country. -^Zaw Timet. 
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RESPONSIBILITY OF TENANTS, 
Tbe Supreme Court of Canada, on the 18th 
March last, dismissed the appeal taken hy 
Evans in the case of Shdton et al, <k Evans, 
from the judgment of the Court of Queen's 
Bench at Montreal, reported in M. L. R., 3 
Q. K S25-347. The case was of the utmost 
importanoe to landlords and tenants— inclu- 
ding, practically, the entire community ; and 
the difficulty of arriving at a decision may 
be inferred from the fact that we find — 
taking tbe three Courts through which the 
case passed —four judges holding one opinion 
and six coming to an opposite conclusion. 
The decision of Mr. Justice Doherty in the 
Superior Court, was reversed by the ma- 
jority of the Court of Queen's Bench, consist- 
ing of Chief Justice Dorion and Justices 
Teasier and Cross, the dissentient judge 
being Mr. Justice Church ; and the latter de- 
cision has been affirmed by Justices Strong, 
Foumier and Gwynne in the Supreme Court, 
tbe dissentient Justices being Chief Justice 
Ritchie and Mr. Justice Taschereau. The law 
is DOW settled, unless it be overruled hereafter 
by the Judicial Committee of the Privy 
Council^ that where the lease contains a 
clause stipulating that the lessee shall deliver 
ap the premises at the expiration of the lease 
in as good order as the same shall be found in 
at the commencement of the lease, " accidents 
by fire excepted" the burden of proving that the 
fire was not an accident, but was caused by 
negligBnoe or fault of the tenant, falls upon 
tbe landlord who seeks to recover from the 
tenant tbe damage caused by the fire. In 
other words, the insertion of such a clause 
in the lease is a waiver on the part of the 
lessor of the presumption established in his 
lavor by Article 1629 of the Civil Code. It 
may be observed that this judgment over- 
rules De Sola v. Stephens^ 7 Leg. News, 172, 
where the lease contained a similar clause. 

We append the opinions of the Supreme 
Court, with the exception of that delivered 
by Mr. Justice Strong (on the side of the ma- 
jority), which has not been received :— 



Evans v. Skblton. 
Tasghbrbau, J. (diss.):— 

I would allow this appeal. 

The law of the case is clear. Art 1053 C.C. 
enacts that ** Every person capable of disoer- 
" ning right from wrong is responsible for 
" the damage caused by his fault to another^ 
** whether by positive act, imprudence, ne- 
" gleet or want of skill." 

Art. 1627. " The lessee is responsible for 
" injuries and loss which happen to the 
" thing leased during his enjoyment of it ; 
" unless he proves that he is without fault" 

Art 1628. ** He is also answerable for the 
'* injuries and losses which happen from the 
" acts of persons of his family or of his sub- 
*' tenants." 

Art 1629. "When loss by fire occurs in 
" the premises leased, there is a legal pre- 
" sumption in favor of the lessor that it was 
'' caused by the fault of the lessee or of the 
" persons for whom he is responsible ; and 
" unless he proves the contrary, he is answer- 
" able to the lessor for such loss." 

The fire, therefore, is presumed to have 
been caused by the respondent's fault 

The words *' accidents by fire excepted " 
in this lease have not the effect of destroying 
this presumption of law that the fire was 
caused by the lessee's fault On him rested 
the onus to plead and to prove that the fire 
was caused by an accident This proof he 
has failed to make. The contention, that I re- 
mark in the factum, that the word accident 
may be defined to be an event which is not 
the result of intention, is untenable. Nothing 
but a criminal and wilful setting on fire of 
these premises would make this lessee liable 
according to this contention. Such is not 
the lease. The word "fault" in Arts. 1627 
and 1629 C- C. means, as in Art 1053, not 
only a positive act, but also acts of impru- 
dence or negligence. 

The respondents seem to think that if they 
have proved that the cause of the fire is 
unknown, they have proved that it was an 
accidental fire. But the law is exactly to 
the contrary. If the cause of the fire is 
unknown, the presumption is that it was 
due to the lessee's fault 2 Bourjon, p. 47 ; 
Pothier, Louage, 194 ; Domat, Lois Civiles, p. 
181 ; DaUoz, 85. 2. 14 ; DaUox, 81. 2. Ill ; 
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Br^tonnier, 2 Henrys, 537, justly remarks 
that, if the burden of proving that the fire 
was caused by the lessee's fault or negligence 
was on the lessor, the lessees would hardly 
ever be liable, because it would generally be 
impossible for him to get at the evidence, as 
in the house there is generally only the 
lessee and his family. 

In Ancien Deni^art, Vo. Incendie, a case 
of Aug. 22, 1743, is cited, where a proprietor 
who had himself lost his house by a fire was 
obliged to indemnify his neighbours to 
whose property the fire had extended, upon 
the only ground that the fire had originated in 
the defendant's house. This judgment, says 
Denizart, is based on the principle that, in 
the event of a fire, the cas fortuii is not pre- 
sumed, if not proved. 

In another case, loc. cU, (Quentin's) the de- 
fendant was condemned, because the fire 
had originated on his premises in an un- 
known manner, sansqu^on pCU w,voiT commaiU 

I need not refer specially to the authorities 
under Art 1733 C. N. They may easily, 
almost all, be found under Art 1733, in 
Sirey's Codes Annot^s. 

The words, " accidents by fire excepted " 
in this lease mean fire not by or through his 
fault. So, that, for instance, if an incendiary 
had caused the firei the lessee would not have 
become responsible. Or, if the fire had been 
caused by a coal oil lamp accidentally falling 
from anyone's hands, or, by a rocket or fire- 
cracker fired from the street, or anything of 
that kind, then on the proof of any such fact, 
the respondents would have been exonerated- 
But otherwise, as I have already remarked 
they are liable, the presumption is that they 
were in fault They had to rebut that pre- 
sumption by proving that they were not in 
fault, that is to say that the fire was caused 
by an accident^ by a vice de conBtruclion ou 
force majeure, or by an incendiary. They do 
not prove an accident when they prove that 
the cause is unknown, or no negligence on 
their part They, in fact, contend that the 
words " accidents by fire" mean "loss by fire 
excepted." That construction is untenable. 

As to the defective chimney there is noth- 
ing to help the respondents. It is a very far- 
fetched defence. If the chimney was really 
defective, they should have informed their i 



landlord of it. Then there had been no fire 
for over 24 hours in any of the stoves com- 
municating with it 

As to the extra premiom clause, I cannot 
see that it can in any way be read as i^mov- 
ing, in any degree, from the respondents the 
liability which, as tenants, the law imposed 
upon them. The appellants were not even 
bound to insure at alL See cases cited Na 
58 in note under Art 1733—2 Sirey, Codes 
Annot^, and Dalloz, 85-2-137. 

The evidence in the case as to the hot 
ashes in a wooden barrel, shows the grossest 
negligence possible on the part of the respon- 
dents, and I concui fully with Mr. Justice 
Church when he says, in the Court of Appeal, 
(M. L. R, 3 Q. B., p. 345). ** The plaintiff has 
" shown more than he was bound to do, for, 
" in my opinion, he has shown gross neglect 
'^ of the commonest prudence on the part of 
''his tenant, and has afforded satisfiEUStory 
'' presumptive evidence of the cause of the 
** fire in the absence of any countervailing 
«* prooC" 

The absence of a watchman on the premi- 
ses, considering the danger that the extreme 
heat required in the building involved, is 
also evidence of negligence. It is proved 
that the premises must have been on fire for 
a long time before any alarm was given, and 
that consequently the fire brigade's services 
were of no uss to save the building. Now, 
had there been a watchman there, not only 
could the brigade have been called out in 
time to save the building, and perhaps, con- 
fine the damage to a few dollars, but the 
watchman himself it may be, woukl have 
checked the fire in its origin with a bucket of 
water. On this point I would refer to Merlin, 
Rep. Va Incendie, par. IX ; 2 Arrets de 
Louet, p. 29; 6 Marcad6, p. 464, and the fol- 
lowing passage in note 6 Boileux. 77 : " On 
" pent d'ailleurs, en certains cas, imputer ao 
" locataire d'avoir laiss^ les lienx sans gar- 
'' dien." 

Moreover, the jurisprudence supports en- 
tirely the appellants. 

'* A tenant, in order to firee himself from 
'' the responsibility of the burning of the 
'* leased premises, must show satisfactorily 
" that the fire was not caused by his fault or 
" the fault of those for whom he is answer- 
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"abla" Bdainger v. MeArthw, 19 L. C. J. 181. 
" Where the leased premifles have been in- 
*' jnred or destroyed by fire, the legal pre- 
^'flnmpUoii is thai the fire is caused by 
*" neglect or default on the part of the tenant 
" or those for whom he is responsible, unless 
"the contrary is proved." Rapin v. Mao 
rtwion, 17 L. C. J. 54. 

** In order to destroy the presumption de- 
" dazed in Art 1629 of the Civil Code, it is 
" not sufficient for the tenant to show that 
" he acted with the care of a prudent admini- 
" strator, and if the fire which destroyed the 
"toemises leased could not be accounted 
'* for, he must show how the fire originated, 
" and that it originated without his fault" 
77l^ Seminary of Quebec v. PoUras, 1 Q. L. R. 
185, oonfirroed unanimously in appeal. 

" The tenant is responsible for the deetruc- 
" tion by fire of leased premises from the 
" neglect of his servants, &c** AUis v. Foster 
15 L. G J. 13. 

" And in such case the onus probandi is 
" on the tenant to prove that the fire was 
" not the result of neglect on the part of his 
"servants when the premises are burnt 
** while in their occupation." lb. 

See also Pilon v. Brunette, 12 Rev. Leg. 74, 
and Be Sola v. SUphens, 7 Leg. News, 172. 
An unreported case of Povliot v. TurcoUe, 
decided by the Superior Court at Kamouras- 
ka in June, 1875, and confirmed in Review, 
is in the same sense. 

With the hardship of the law we have 
nothing to do. The Code gives no new law 
on the subject ; it does nothing but re-enact 
the prbciples of the Roman law, universally 
adopted in France, and always held to have 
been the law of the Province of Quebec. 

With a constant and uniform jurisprudence 
as to its construction before their eyes, the 
^pslatnre of Quebec has not seen fit in any 
way to alter the article. Under these circum- 
s^ces, can we be asked to modify, or to 
Aviate from, that jurisprudence ? 

Then, if there is any hardship on the ten- 
ant in that law, would there be no hardship 
in niakiog the landlord bear the loss in case 
of the destruction of his premises when occu- 
py by his tenant, or in putting on him the 
burden of proving facts which necessarily 
^Qst be in the intimate knowledge of his 
tenant? 



'* La loi ne pent balancer entre celui qui 
"se trompe et celui qui souffre," (says 
Bertrand de Grenille) " Partout od elle aper- 
" 9oit qu'un citoyen a essuy6 une perte, elle 
" examine s'il a ^t^ posssible k Tauteur de 
*' oefcte pt^rte de ne pas la causer, et si elle 
** trouve en lui de la l^dret^ ou de Timprud- 
** ence, elle doit le condamner d la reparation 
" du mal qu'il a fait'' 

I am of opinion that the appeal should be 
allowed with costs. 

Sir W. J. RiTCHiB, C. J. :— 

I am of opinion the appeal should be al- 
lowed with costs. I agree with Mr. Justice 
Taschereau in this case. 

FOURNIBB, J. :— 

L'appelant Evans a poursuivi les intim^s 
pour les faire condamner d Pindemniser des 
dommages qui lui ont et6 causes par Tincen- 
die d'une maison qu'il leur avait louto et 
qu'ils occupaient comme locataires au mo- 
ment de TincendTie. L'appelant se fondant 
sur Particle 1629, C.C., pretend quo les in- 
tim^s sont responsables des consequences de 
cet incendie, et reclame d'euz la somme de 
$2,675 comme valeur des dommages qui lui 
ont et^ ainsi causes. L'article 1529 s ex prime 
ainsi : " Lorsqu'il arrive un incendie dans 
** les lieux lou6s, il y a presomption legale en 
" favour du locateur, qu'il a 6t6 cause par la 
" faute du locataire ou des personnes dent il 
'' est responsable, et k molns qu'il ne prouve 
" le contra! re, il r^pond envers le proprietaire 
** de la perte souflerte." 

Les intimes ont plaide que la presomption 
legale etablie par cet article a €t6 detruite 
par la preuve qu'ils ont faite que Pincendie 
en question n'avait ete cause par aucune 
faute ou negligence de leur part, qu'au con- 
traire, ils avaienttoujours pris les precautions 
neoessaires pour se garantir centre les acci- 
dents par le feu ; que la plus grande partie 
des dommages avait ete causee par la cons- 
truction defectueuse de la bdtisse qui Pex- 
posait particulidrement au danger du feu, 
plut6t que par Pincendie mSme ; la bdtisse 
s'etant ecrouiee peu de temps apr^s le com- 
mencement de Pincendie; tandisque si la 
dite bdtisse ett ete solidement construite, le 
feu aurait pu etre eteint avant qu'il n'eut 
cause de grands dommages ; que la bAtisse 
etant assuree le proprietaire appelant avait 



166 



TH£ liBGAL KBWS. 



retirg en vertu de sa police d'aasarance tout 
le montant des dommagea caus^; qa'enfin 
il avait ^t^ conyenu par le bail pass^ entre 
les parties que les intim^ locataires ren- 
draient H Texpiration du bail, les lieax lou^ 
en anssi bon ^tat quails les avaient reguB en 
tenant raisonablement compte de I'osage qui. 
en aurait M fait, et en exceptant lee acci- 
dents par le feu, " reasonable loear and tear and 
acddenta by fire excepted.** II Ait aussi con- 
yenu que la b&tisse lou6e serait aasur^, et 
que dans le caa od un taux plus ^ley^ d'assu- 
rance serait exig^ en cons^uence des risques 
plus considerables auxquels rindustrie parti- 
culi^re dee intim^ pou vait ezposer la b&tisse, 
ceux-ci s'obligeaieDt & en payer la difference, 
oe quails firent ; qu'il 6tait particulierement 
du deyoir d'£vans> le propri^taire, d'assurer 
sa propri^te pour sa pleine yaleur, et que s'il 
lui r^ulte une perte en consilience de Tin- 
suffisance de son assurance, lui seul est tenu 
de la supporter. 

La preuye a ^tabli que la b&tisse 6tait d^ 
fectueuse dans une certaine mesure, et sur- 
tout en ce qui concernait la cheminde, qui 
n'ayait qu'une eeule brique d'^paisseur au lieu 
de deux qu'elle aurait dtl avoir pour le mur 
de division ; de plus elle n'^tait pas li^e au 
mur; les joints n'en avaient pas et6 tir^. II 
7 avait entre un des murs de c6t6 et celui de 
derridre une crevasse laissant un espace de 
quatre pouces au troisi^me ^tage ; la crevasse 
se prolongeait dans trois stages ; on pouvait 
voir d'un c6te & Tautre entre le mur et la 
chemin^e. On voyait monter la fnm^e. 

L'attention deTappelant ayantdt^plusieurs 
fois attir^e sur T^tat de la chemin^, et ayant 
meme 4t6 protests par les autorit^s civiques, 
11 fit quelques reparations en 1874 et en 1883, 
mais tout-H-fait insuffisantes d'apr^ le t&- 
moignage de Duplessis qui avait ete em ploy e 
pour oes ouvrages. L'ouvrier charge de I'ou- 
vrage en pMtre ainsique les intim^s protests 
rent contre Tinsuffisanoe de ces reparations 
qui ne s'etendaient qu'& une partie endom- 
magee de la cheminee ; le reste fut laisse 
dans le meme etat qu'auparavant Les 
planchers s'etaient retires de la bAtisae ad- 
joignant d^environ un pouce H unpouceet 
quart, laissant entre les planches et les pla- 
fonds dans les differents etages un espace 
par lequel les etincelles montant dans la 



cheminee pouvaient fadlement ae Ipger et y 
briller lentement avant d'edater. 

Les flammea ne furent d*abord apergues 
que du c6te de Shorey par lea fenetres du 
troisi^me et quavi^me etages. Aprda la chute 
de la b&tiase on pouvait voir la partie r6paree 
de la cheminee qui adherait au mur de 
Shorey ,tandis que oelle qui ne Tavait pas ete, 
etait toute tombee et laiaaait voirdea brlqoea 
noirciea et briliees but le mur de Shorey au- 
tour de la cheminee, indiquant que le fen 
avait dii originer & cet endroit Caima, un 
membre experimente de la brigade du fen 
auquel eat faite la queation auivante: " Did 
" you notice anything in the dibris or in the 
'^ walla which would indicate to yon where 
'* and how the fire had commenced ? " A.— 
" There was ; round where the remaining 
" part of the chimney, round the wall, there 
* were indications on the building, as I would 
'* Bay, that the fire had originated cloae to 
'' that wall, by the blackened and charred 
" color of the brick juat around that part" 
Q.—" Near the chimney ? " A.—"* Yes, just 
" in the vicinity of the chimney ; below, it 
" was not blackened." 

Ce temoignage est corroborre par ceux de 
Cowan, Mann et Nolan, tons oompetents dans 
cetto mati^re, qui ne laisse pas de doute que 
la cheminee defectueuse a ete la cause de 
rincendie. 

Si la bAtisse ett ete construite plus solide- 
ment, le feu aurait pu etre eteint, avant d'en 
avoir cause la destruction enti^re. Ceet Vo- 
pinion positive d'un autre membre de la bri- 
gadede feu, Harris: Q. — ** From yourexperi- 
" ence of fires, if the building had not fallen, 
" could the brigade have put that fire out ?" 
A, — ** I have no hesitation in saying ao. We 
** ahould have saved the two flata, if it had 
" not fallen ; we have done it with other 
" buildings, and we surely could have done 
" it with this." 

Independamment des vices de construction 
de la cheminee, il est prouve que les aap- 
ports dela bfttisseetaient insuffisanta ; qn'elle 
tremblait chaque fois qu'on y remuait des 
articles pesanls et aussi & chaque mouve- 
ment dans la rue. Les murs de derri^re et 
de c6te avait considerablement surplombe. 
L'inspecteur des b&tisses de la cite avait deja 
en 1874 ordonne la demolition de la cheminee 
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en qnaBtkxD, " as being in a dangerous con- 
"dition, or repaired and made secure as 
"regards fire. At present snch chimney 
" is in tach a state that it endangers public 
•Mfe^,etc»' 

II est vrai que c'est longtemps apr^ cet 
ans que les reparations dont il a ^t^ question 
ploB hant, ont 6t6 faites. Mais on a vu aussi 
qu'efles Pavaient 4te d'une mani^re si insuf- 
fifiinte que la chemin^ n'avait pas cess^ 
d'etre un danger pour la security publique, 
et qu-il n'y avait qu'une demolition et une 
reooDstruction totale, comme le disait I'ins- 
pecteor, qui pouvait mettre cette chemin6e 
dans un etat de security conforme aux r^gle- 
ments de la cite. La bAtisse etait connue 
oomme dangerense par les hommes de la bri- 
gade de feu qui sont unanimes ft dire qu'ils 
n'oDt jamais vu une bfttisse s'^crouler de cette 
mani^re. Le toit n^etait pas mSme bri!lie, et 
iis 80Dt d'accord A dire qu'ils auraient pu 
^teindre le feu si la bfttisse ne se fut pas 
^crouiee aossi promptement Dans ces cir- 
coustances, ti Tappelant avait qoelque re- 
coais contre les intimes, il ne pourrait r^cla- 
mer le montant entier de sa perte, car si la 
bitjsse avait ete solidement construite, les 
Pommages eussent ete moins considerables, 
It le montant de son assurance aurait ete 
pufaitement suffisant pour Tindemniser. 

L'appelant pretend que la maniere dont 
les cendres etaient gardes dans la bdtisse 
constitne un acte de negligence qui a Peffet 
de rendre les intimes responsables de Tin- 
oendie. Le temoignage de Donaldson prouve 
qne les cendres, apr^ avoir ete deposees dans 
on baril place sur un plancher reconvert en 
anc, etaient toujaurs eteintes avec de I'eau. 
U jure positivement qu'il en a agi ainsi le 
matin du 21 juin 1884. On deposait aussi 
dans G8 baril Jes restes d'emploi delaye dont 
on s'etait servi la vielle ainsi que les feuilles 
da the moniliees. Donaldson dit de plus 
qoe lorsqu'il enlevait les cendres des poeles 
et fonmaisefl le matin, elles etaient refroidies 
et il poovait lee prendre avec ses mains. Le 
matin mdme de Tincendie ft 7^ heures, pr^ 
de 24 heures avant que le feu se fut declare, 
il y avait mis un plein seau d'eau dans le 
baril aox oendres. D'apr&s toutes precau- 
tions prises et rapportees par Donaldson, il est 
impoasible que le feu ait pris par les oendres. 



Les intimes nese sont pas rendus coupables 
d'infraction aux reglements de la cite en de- 
posant les oendres comme ils Tout fait L'in- 
terpretation donnee par Tappelant au r^gle- 
ment n'est pas correcte ; le reglement defend 
bien de garder les cendres de bois enleves 
des poeles dans des boites de bois, mais ne 
fait pas mention des cendres de charbon qui 
se refroidissent beaucoup plus promptement, 
et sont beaucoup moins dangereuses pour le 
feu, ainsiqu'il est prouve par plnsieurs te- 
moins. L'appelant a compietement failli 
dans sa tentative de prouver que les cendres 
avaient ete la cause du feu. A defaut de 
preuve positive que le feu a ete cause par la 
negligence des intimes, ils ne peuvent en 
etre rendus responsables. 

D^apr^ la preuve le feu ne peut gu^re etre 
considere autrement que comme un accident 
dont ils ne peuvent non plus etre tenus res- 
ponsables, parcequ'en vertu de leur bail ils 
se sont, par convention specials, mis ft Pabri 
de la presomption legale etablie par Tarticle 
1629 en stipulant qu'ils ne seraient pas res- 
ponsables des accidents. Cette stipulation 
n'ayant rien de contraire ft Tordre public ni 
ft la morale est parfaitement legitime et doit 
reoevoir son execution. 

Je suis d'avis que Pappel doit etre renvoye 
avec depens. 
GWYNNK, J. :— 

Whatever might be, the result upon the 
construction of article 1629, and whether 
that article is or is not to be read in connec- 
tion with article 1626, 1 am of opinion that, 
under the terms of the lease entered into 
between the parties, the defendants are re- 
lieved from liability to re-instate the damage 
done by the fire in the present case which 
destroyed the leased house. The fire in the 
present case was clearly in my judgment an 
accident or casualty by fire, which is the 
same thing, within the terms of the excep- 
tion in the lease. 



SUPERIOR COURT-^MONTREAL.* 

Cavlionnemmt judicatum Bolvi ^ Demandeurs 

dont les wm sont absents — Procuration — 

Action en destitution. 

Jug6:-— lo. Que dans le cas oil il y a 

plusieurs demandeurs dont les uns ont leur 

* To appear in Montreal Law Reports, 4 8.C. 
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domicile dans la provinoe de Qa^bec et les 
autrea en dehors de la province, le d^fendeur 
a droit d'obtenir le cautionnement judicatum 
iolvi, et de faire suspend re toos les proc^d^ 
de la cause jusqu*& ce que ce cautionnement 
ait ^t^ foumi. 

2o. Qu'un procureur ad litem qui intente 
au nom d'un absent une action en destitution 
d'une charge d'ex^cuteur testamentaire et de 
l^ataire en fid^icommis [in trust) est tenu, 
s'il en est requis, de produire une procuration 
Pautorisant k intenter sp^cialement cette 
action. — Howard v. Yvle, Papiueau, J., 13 
nov. 1880. 

Qardien — Frocia-verbal — Oppogition—Motion . 
Juofi: — Que le fait que le proc^-verbal 
de saisie ne contient pas de nomination de 
gardien, ni d'indication que les meubles aient 
6t^ enlev^s ou sont sous la garde de quelqu'un, 
n'est pas suffisant pour autoriser une oppo- 
sition afin d'annuler de la part du d^fendeur, 
et telle opposition sera renvoy^e sur motion 
comme futile et 6videmment mal fond^ — 
Thibatideau v. De Orandpri, Malhiot, J., 4 nov. 
1888. 

Tier9'aaisi^DSp6t du montant dH en Cour. 

Jug6 :— Que la Cour ne pent, sous les cir- 
constanoee ordinaires, ordonner d un tiers- 
saisi, de de poser en Cour le montant qu'elle 
a d^clar6 devoir sous une saisie-arr^t avant 
jugement — Naud v. Lavoie, et r.5., Gill, J., 
7 nov. 1888. 

Dommage—Frocidure judiciaire—Diffamation 
— Admission implicite, 

Juq6:— lo. Qu'il n*y a pas d'action en 
dommage centre un p^titionnaire qui, dans 
sa petition en contestation d'^lection parle- 
mentaire, accuse le candidat ^lu d'avoir dans 
son (Election induit et contraint diverses 
personnes H faire un faux serment, d'avoir 
fait faire ce qu'on appelle " supposition de 
personne," d'avoir tent^ de violer le secret 
duscrutin, ces accusations 6tantg^n^ralement 
des faits pertinents auz contestations d'^lec- 
tions- 

2o. Que le fait que le p6titionnaire n'a pas 
r6p6t^ ces accusations dans son " articulation 
de faits/' n'est pas en loi une admission que 



les accusations ^talent faosses, mais ne pent 
6tre coDsid^ que conune un abandon de 
ces moyens de contestation par le petition- 
naire.— C^r^&oi^ v. Bourassa, Oaitnet, J., 29 
d^ 1888. 

Procedure — Notes taken by sUnographet — Cor- 
reetion of errors-Al VicL (Q.>, c 8, «. 4, 
{RJS.Q. 6888.) 
Hbld : — That the transcribed notes of 
evidence taken by a stenographer nnder the 
direction of the Judge, as provided by 47 
Vic (Q.) c 8, 8. 4, are like notes taken 
by the Judge himself, and it is not neceivary 
that they should be read to the witnesses. 
Where errors are found to exist in such 
notes, the Judge who heaixi the evidence, 
upon application by the party interested 
may order the errors to be corrected, in the 
manner he may deem proper. — Qvimondw, 
LeUanc (Laval Election), Johnson, Gill, 
Loranger, JJ., Jan. 31, 188a 

OUigalion— Damages for inexecution of^-Art, 
1070, a a—DefauU. 
Hsld: — Where the defendants, by the 
terms of the deed of sale of a strip of land to 
them by the plaintiffs, undertook to construct 
two crossings with gates and fastenings, to 
enable the vendors to cross the railway, but 
no time was stipulated within which such 
crossings were to be constructed: that no 
damages could be claimed for inexecution of 
the obligation until the defendants had been 
put in default to make the crossings ; and, in 
the present case, no damages after the defen- 
dants had been put in default, having been 
proved, the action was dismissed.— Omer v. 
Ontario dc Quebec Railvxiy Cb., Johnson, J., 
Oct 31, 1888. 

Municipal Law— Damages—Notice — Waiver- 
Art, 793, M.a, as amended by 45 VicL (Q.) 
cJl 35, ». 26, and by 48 Vict ch, 28, «. 15— 
Costs, 
Hbld : — 1. A municipal corporation is res- 
ponsible for damages arising from the bad 
condition of the side-walks and streets, 
without proof that it had notice of the deUBCts 
which led to the accident complained of. 

2. That the notice of suit required by Art 
793 of the Municipal code, as amended by 45 
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Vict (Q.), ch. 35, 8. 26. and by 48 Vict (Q.) 
ch. 28, 8. 15, applies not only to actions for 
the penalty therein enacted, but also to 
actioDs for damages resalting from the non- 
execotion of the proe^s-wrbaux and by-laws. 

3. Bntsnch notice is not a matter of public 
Older, and may be waived by the defendants' 
fajlnre to invoke the absence of notice by 
their pleadings, and by their admission of 
liability. 

1 (Mathiwt, J., diss.)— In an action for 
actnal damages, for personal injuries sus- 
tained, where the plaintiff obtains judgment 
for only a portion of the amount demanded, 
he will not, where the defendant made no 
tender, or an insufficient tender, be con- 
demned to pay the difference between the 
costs of the contestation of an action for the 
amount recovered and of the action as 
brought — Charron etux.Y. La Corporation de 
laparciase de 8L Hubert, in Review, Johnson, 
Tascheieau, Mathieu, JJ., Oct. 31, 1888. 



INSOLVENT NOTICES, ETC. 
QuOee Officiai OoMette, May 4. 
Jttdicial AJbandonmenU, 
BeDjamm Bainbridfe, Aylmer, April 23. 
Albert Joeeph Eranfl, Montreal, April 29. 
Edmond PoQliD, St- Ephrem de Tring, April 20. 
Honaisdai Pradhomme, trader, Brompton Falb, 
ilffil25. 

GvunUon appoiiUed. 
Re M.Bisaillon k Son, carriage makers, Laprairie.— 
Outhier k Parent* Montreal, joint onrator, April 24. 
Ba?wb1 Gvdner a Son, Woodside — ^Eent k Tar- 
ootte, Montreal, joint onrator, April 28. 

/?<AdelardNoi8enx,ijii>-keeper, Beloeil.— J. P. M. 
Bedard, N.P., Belceil, enrator, April 24. 

Be S<d3nne Dayignon, ftla.— Second and final diri- 
deod, payable May 14, J. A. Nadean, Ibenrille, onrator. 

/2eDaoaat Jk frdre, Montreal.— First and final divi- 
dend, payable May 20, Kent k Turootte, Montreal, 
joint onrator. 

Bi Honld k fr^re.— Second and final diridend 
pajable May 15, Bilodean k Benaud, Montreal, joint 
curator. 

He Narei«e LapieiTe — ^Fint and final dividend, 
payable BCay 21, C Desmartean, Montreal, curator. 

Be Albert Piefa^.— First and final dividend, payable 
Hay 22, 0. Desmartean, Montreal, onrator. 

^ David Bea.—Fixst dividend (20c.). payable May 
21, Riddel k Meredith, Montreal, joint curator. 
MmMtee qf NoUMriea tmtnrferrtd* 

Minutes of P. H. Larae, N.P. . transferred to F. V. 
I«Biard.K.P.. St. Patrice de Tlngwiok, April 26. 
Sepo^rotion at to Property, 

Adele Marie B^r^ vs. Jean Jules Giroux, accountant, 
Heatreal,Jnly5,1888, 



Sylvia Pepin vs. Ephrem Gbarbonneau. Sr., Lachine, 
May 2. 

Margaret WickliflFe vs. James Townsend, farmer, 
Township of Chatham, March 27- 

Outf^ie Official QazetUy May 11. 
Judicial Abandonmente, 

Damase Belanger, trader, St. Etienne de Beaumont, 
Mayl. 

FraDyoisXavlerTreffl^Hamelin, Quebec, April 30. 

Archibald MoNair, New Richmond. May 2 

Ouraton AppoirUed. 

Be Benjamin Bainbridge, general storekeeper, Grace- 
field.— W. A. Caldwell, Montreal, curator, April SO. 

Be J. S. Bulliok k Co., wholesale leather merchant— 
A. W. Stevenson, Montreal, curator. May 9* 

Be Richard Duckett et oL, Sorel.— Kent k Turcotte, 
Montreal, joint curator, May 1. 

Be Albert Joseph Evans, grocer, Montreal.— W. A. 
Caldwell, Montreal, curator, May 8. 

Be Charles Landry, Three Rivers.— Bilodeau k 
Renaud. Montreal, joint curator, May 6. 

Be Joseph Langevin.— A. M. Archambaulti N.P., 
St. Antoine, curator, May 1. 

Be J. N. Renaud, St. Janvier— Kent k Turcotte, 
Montreal, joint curator, May 6. 

Be Romuald St. Jacques — J. 0. Dion, St. Hya- 
cinthe, curator. May 6. 

Be J. A. Tranquille, St. Louis.— Kent k Turcotte. 
Montreal, joint curator. May 6. 

Dividendtm 

Be Basile Barbeau.— First and final dividend, pay- 
able June 1, C. Desmartean, Montreal, curator. 

Be Lewis G. Brown.— First and final dividend (6^0.), 
payable May 28, A. F. Riddell, Montreal, curator. 

ife P. J. Callahan.— First and final dividend, pay- 
able May 29, C. Desmartean, Montreal, curator. 

Be Philias Dub<S.— Final dividend, payable May 28. 
M. Deschdnes, Fraeerville, curator. 

Be Chancy W. Getty.— Dividend, J. £. O'Halloran, 
Cowansville, curator. 

He Joseph Lamarohe.— First and final dividend, 
payable May 27, J. B. Ecrement, St. Jacques, curator. 

Be Miller k Higgins.— First dividend, (8c.), payable 
May 28, W. J. Common, Montreal, curator. 

Be The Montreal Moulding and Mirror Manufactur- 
ing Co.— First dividendi (20c), payable May 28. A. F. 
Riddell, Montreal, curator. 

Be Edward Murphy.— First and final dividend, pay- 
able May 28, C. Desmartean, Montreal, curator. 

Be y. Portelance, Lachevrotidre.— First and final 
dividend, payable May 22, D. Arcand, Quebec, curator. 

i?e Charles Wilson, MontreaL— First and final divi- 
dend, payable May 27, Kent k Turcotte, Montreal, 
joint enrator. 

Separation as to Property. 

Marie Goyette vs. Louis Baril, merchant, Iberville, 
April 30. 

Augustine Renaud vs. David Guimond, trader, Ste. 
Marie Madeleine, May 6. 

Qwhec Official Gazette, May 18. 
Judicial Abandonments. 

Octave Bernard, contractor, St. Hyacinthe, May lOL 
A. M. Bullock k Son, traders, Ooaticook. May 8. 
Edward Coveney, grocer,* Quebec, May 13. 
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Arehibald MoNair, trader, New Richmond, May 5. 
Charles Tellier, Joliette, May 14. 

OurcOora appointed. 

i?ePoIyoarpe Bernard, trader, Desehainbanlt>— H. 
A. Bedard, Quebec, curator. May 10. 

Me Cyprien k Edouard Dessaint dii St. Pierre, Ste. 
H61dne.— P. Dessaint, Ste. H€Une de Kamouraska* 
May 7. 

Re Henry Thomas Farley, Drammondrille.— J. MoD. 
Hains, Montreal, curator, May 16. 

Re Ars^na Qaudreault, trader, Los Eboolements.— 
H. A. Bedard, Quebec, curator, May 10. 

Re Philippe H. G^linas, Shawinegan.— Kent.& 
Turootte, Montreal, joint curator, May 13. 

Re Charles Guimond, trader. Cap St. Ignaee.— H. A. 
Bedard, Qnebeo, curator. May 4. 

Re David Hambleton, bobbin manufacturer, La- 
chute.— W. J. Simpson, Laohute, curator. May 18. 

Re H. Prud'homme, Brompton Falls.— Kent A Tnr- 
cotte, Montreal, joint curator, May 18. 

Re V. Roberge, Warwick.— Kent A Turcotte, Mont- 
real, joint curator, May 15. 

Re G^don Bonraeau, Shawinegan.— Kent & Tur- 
cotte. Montreal, joint curator. May 13. 

Re Lucy A. Spooner.— C. Desmarteau, Montreal, 
curator. May 16. 

JHvidende. 

Re P. Rival dit Bellerose, St. Alexis.— Dividend, 
payable May 5, Kent & Turcotte, Montreal, joint 
curator. 

Re Elie Brodeur.— First and final dividend, payable 
May 29, Bilodeau k Renaud, Montreal, joint curator. 

Re Henri Dussureault; St. Naroisse. — Dividend, 
payable June 5, Kent & Turootte, Montreal, joint 
curator. 

Re Louis Doyon, St. Francois.— Dividend, payable 
June 5, Kent ic Turcotte, Montreal, joint curator. 

Re Joachim Laberge.— First and final dividend, pay- 
able June 5. Gauthier & Parent, joint curator. 

Re The Montreal Moulding and Mirror Manufactur- 
ing Co.— First dividend (20c.), payable May 28, A. F. 
Riddell, Montreal, liquidator. 

Re Toussaint & Co., grocers, Quebec.— First and 
final dividend, payable June 4, H. A. Bedard, Quebec, 
curator. 

Re Laurent Toutant, Gentilly.— Dividend, payable 
June 5, Kent & luroutte, Montreal, joint curator. 

Separation aa to Pmperiy, 

Justine a/ta« Odile Archambault vs. Pierre Pelletier, 
builder, Montreal, May 10. 

Sarah Ann McCarthy vs. William G. Dumas, 
painter, Joliette, May 14. 



GENERAL NOTES. 
Habeas Cobpus.— In Perry county, Ohio, a horse 
was once restored to its rightful owner under a 
writ othabecu corpus issued by a justice of the peace. 
A. 's horse broke into B.'d pasture, whereupon B. put 
it into his stable, looked the door and refused to give 
it up. A. secured the services of the celebrated Shep 
Tinker as his legal adviser. Shep knew that his client 
could not give the necessary bail in an action by re- 



plevin, so ha decided to bring a differmt sort of an 
aetion. With this intent he want before a jostica of 
the peace in old Straitsville, and took out a writ of 
habeas eorput and literally brought the horse into 
court. Lawyer Saunders, a most brilliant praetitloner 
at the Logan bar, and long the proaeeuting attorney of 
Hooking oounty, was called on the other side. He 
didn't know the nature of the case until the oonttable 
made his return upon the writ " Why," exclaimed 
Mr. Saunders, with a look of blank astonishment, 
" this court can't issue such a writ, and no court could 
issue one for a horse I " Shep was more than equal to 
the emergency. "Tour honor," he sud, " a wise and 
just court can do anything that is laid down in the 
books. The writ of kabeaa eorpu* has been recognised 
as sacred for centuries. To say that this court can't 
issue it is to say that it is ignorant of Magna Charta." 
*' But this court kin issue it," interposed the joatioe, 
" and it has issued it already." Mr. Saunders saw his 
mistake and apologised to the court for having doubt- 
ed its ability to do any thing it ohoee. It is needleei 
to say that the horse was restored to its owner.— 
OineinnaH Enquirer^ 

A Cods or Evidsmcx.— The commissioners appoint- 
ed by the State of New York to prepare a code of 
evidence have just completed their final report and 
submitted it to the Legislature in the form of a 
statute. The commissioners were Mr. David Dudley 
Field, Judge William Rnmsey and Judge FoUetL The 
high legal standing of the commissioners is a guaranty 
that their labor has been well done, and will be satis- 
factory to the Legislature and the bar. The oommis- 
sioners were appointed in 1887, under authority of the 
general laws of that 3^ar. They prepared a prelimin- 
ary draft of the Code, copies of which were plaoed in 
the hands of all the lawyers and judges of the State 
for examination and criticism. A large number of 
valuable suggestions were received from them, many 
of which were engrafted in this Code. The eommis- 
sioners say : ^ The Code herewith submitted is intend- 
ed for pracUoal use in the field of actual litigation. 
While it has been eonstructed in the light of the 
accepted logical theory of the law of evidenoei it con- 
tains nothing abstruse or speculative. It is far from 
the intention of its authors to please a curious few by 
new or original views, or to impose on lawyers a 
speeial theory or novelty." It is evidently the in- 
tention of the authors of this proposed Code to em- 
body the best portion of the statutory law of the 
State, with such interpretations as have been put upon 
it by the appellate courts, to reccmcile oonflicting 
decisions, and to prepare, as nearly as human forasigfat 
can provide, a rule or guide to every problem of evi- 
dence which may arise in actual litigation. Simplicity 
and lucidity are two of the most important ingredients 
of every law, and the commissioners have apparently 
attained these attributes in every section of their 
Code. Should New York adopt this Code, it wiU have 
taken a long stride forward in the marsh of legal 
science and set an example which the other States 
will doubtless not be slow to follow. The notes <^ the 
commissioners to the Code prove that they have made 
careful and full research for precedents, and the notes 
form a valuable brief to the Code. — Central Lam 
JoumaL 
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In the coneapondeuoe of John Lothrop 
Motley, aaihor of <' Rise of the Dutch Repuh- 
lie," recently pahlished, there are some iu- 
teresting deecriptions of English pnhlic men. 
Motley, it may he remarked, was educated 
for the hiw, hut found other occupations more 
congenial, and prohahly more useful to man- 
kind. In 1851, the historian met Lynd- 
horst and Brougham at dinner. Here is 
what he writes of the latter : '' Brougham 
is exactly like the pictures in Punch, only 
PuHdi, flatters him. The common pictures 
of FialmeFston and Lord John are not 
like at all to my mind, hut Brougham 
is ahrays hit exactly. His face, like his 
tongue and his mind, is shrewd, sharp, 
hnmorouB. There certainly never was a 
giMt statesman and author who so irresis- 
tibly suggested the man who does the comic 
bosinen at a small theatre. You are com- 
pelled to laugh when you see him as much 
as at Keeley or Warren. Yet, there is abso- 
lutely nothing comic in his mind. But there 
ifi no resisting his nose. It is not merely the 
configuration of that wonderful feature which 
sorprises you, but its mobility. It has the 
litheness and almost the length of the eleph- 
ant's proboscis, and I have no doubt he can 
pick up pins or scratch his back with it as 
Miily as he could take a pinch of snuff. He 
is always twisting it about in quite a fabu- 
loDs manner. His hair is thick and snow- 
white and shiny; his head is large and 
koobby and bumpy, with all kinds of phren- 
ological developments, which I did not have 
a chance fiairly to study. The rugged outlines 
OT headlands of his face are wild and bleak, 
bat not forbidding. Deep furrows of age and 
thought and toil, perhaps of sorrow, run all 
over it^ while his vast mouth, with a ripple of 
hamor ever playing around it, expands like 
A placid bay under the huge promontory of 
bis fimtastic and incredible nose. His eye 
ia dim and could never have been brilliant^ 
bnl his voice is rather shrill, with an unmis- 
takable northern intonation ; his manner of 
^Mch is fluent^ not garrulous, but obviously 



touched by time; his figure ^ tall, slender, 
shambling, awkward, but of course perfectly 
self-possessed. Such is what remains at 
eighty of tlie famous Henry Brougham." 



The table talk of these two veterans of the 
law was not particularly interesting or bril- 
liant Motley says he does not repeat it be- 
cause it is worth recording, but because he 
" trys to Boswellize a little " for the enter- 
tainment of the member of his family to whom 
his letter is addressed :•—'* The company was 
too large for general conversation, but every 
now and then we at our end paused to listen 
to Brougham and Lyndhurst chaffing each 
other across the table. Lyndhurst said, 
' Brougham, yon disgraced the woolsack by 
appearing there with those plaid trousers, 
and with your peer's robe, on one occasion, 
put on over your chancellor's gown.' ' The 
devil,' said Brougham, ' you know that to be 
a calumny ; I never wore the plaid trousere.* 
'Well,' said Lyndhurst, ^he confesses the two 
gowns. Now, the present Lord Chancellor 
never appears except in small clothes and 
silk stockings.' Upon which Lady Stanley 
observed that the ladies in the gallery all 
admired Lord Chelmsford for his handscHue 
leg. 'A virtue that was never seen in you, 
Brougham,' said Lyndburet" 



One of the most interesting things in the 
book is Bismarck's description of parliamen- 
tary warfare. Bismarck and Motley were 
college companions at Gottingen and Berlin 
in 1832-3, and the friendship then formed 
continued throughout life. In a note jotted 
down in the Chamber (about 1864), Bis- 
marck says :— " You have given me a great 
pleasure with your letter of the 9th, and I 
shall be very grateful to you if you will keep 
your promise to write oftener and longer. I 
hate politics, but, as you say truly, like the 
grocer hating figs, I am none the less obliged 
to keep my thoughts increasingly occupied 
with those figs. Even at this moment while 
I am writing to you, my ears are full of it I 
am obliged to listen to particularly tasteless 
speeches out of the mouths of uncommonly 
childish and excited politicians, and I have, 
therefore, a moment of unwilling leisure 
which I cannot use better than in giving you 
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sews of my welfare. I never thought' that in 
my riper years I should he obliged to carry 
on such an unworthy trade as that of a par- 
liamentary minister. As envoy, although 
an official, I still had the feeling of being a 
gentleman ; as (parliamentary) minister one 
is a helot I have come down in the world, 
and hardly know how. 

"April 18.— I wrote as far as this yester- 
day, then the sitting came to an end ; five 
hours' Chamber until three o'clock ; one 
hour's report to his Majesty, three hours at 
an incredibly dull dinner, old important 
Whigs, then two hours' work ; finally, a sup- 
per with a colleague, who would have been 
hurt if I had slighted his fish. This mor- 
ning, I had hardly breakfasted, before Ka- 
rolyi was sitting opposite to me; he was 
followed without interruption by Denmark, 
England, Portugal, Russia, France, whose 
ambassador I was obhged to remind at one 
o'clock that it was time for me to go to the 
House of phrases. I am sitting again in the 
latter ; hear people talk nonsense, and end 
my letter. All these people have agreed to 
approve our treaties with Belgium, in spite of 
which, twenty speakers scold each other with 
the greatest vehemence, as if each wished to 
make an end of the other; they are not 
agreed about the motives which make them 
unanimous, hence, alas 1 a regular German 
squabble about the emperor's beard ; querelle 
d'AUenumd. You Anglo-Saxon Yankees have 
something of the same kind also. Do you 
all know exactly why you are waging such 
furious war with each other ? All certainly 
do not know, but they kill each other con 
amore, that's the way the business comes to 
them. Your battles are bloody ; ours wordy ; 
these chatterers really cannot govern Prus- 
sia, I must bring some opposition to bear 
against them ; they have too little wit and 
too much self-complacency — stupid and au- 
dacious. Stupid, in all its meanings, is not 
the right word; considered individually, 
these people are sometimes very clever, gen- 
erally educated— the regulation German Uni- 
versity culture ; but of politics, beyond the 
interests of their own church tower, they 
know as little as we knew as students, and 
even less ; as far as external politics go, they 
are also, taken separately, like children. In 



all other questions, they become childish as 
soon as they stand together in corpore- In 
the mass, stupid,—- individually, intelligent" 
This inimitable description would apply to 
more than the Prussian Chamber. 



We might continue our extracts, did we 
not fear to encroach too far on the domain , 
of our " useless but entertaining " ccmtempor^ 
ary The Orem Bag. So we will conclude with 
a reference to the letter which ended Mr. 
Motley's functions as Minister to Austria. 
Somebody whose very name was unknown 
to him, wrote a letter to Mr. Seward in 1866, 
charging Motley with being " a thorough 
flunky," and the like. A copy of this con- 
temptible communication was formally ad- 
dressed to the Minister, with a request for an 
explanation, and Motley resigned in disgust 
" No man can regret more than I do," writes 
the chagrined ambassador, " that such a oor^ 
reepondence is enrolled in the Capitol among 
American State papers." United States se- 
cretaries have not all yet acquired a correct 
notion of what is decent or dignified in State 
papers. 

AEW PUBLICATION. 
Pabliamentaby Divobcb, by John A. Gbm- 

Miix, Esq., Babbistbb, Ottawa. Cabs- 
well & Co., TOBONTO, PUBLISHBBS. 
[Gommanioated.] 

This is a work, recently published, calling, 
from its importance, for special notice. 

It is well got up in every respect— showing 
an amount of careful research and intelligent 
appreciation of facts and principles of law 
involved, which stamps the author as an au- 
thority on such subject. On this point we 
are proud to say, that even in England, by 
such high authorities as ex-Lord Chancellor 
Selbome, and Mr. Gladstone— a leading logia- 
lator on the subject— the merits of the work 
have been spontaneously expressed in the 
highest terms. The book, truly, as a com- 
pendium of the history, law and ratio of this 
singularly unsettled theme, and as a wde 
mecum for judicial, and even legislative pro- 
cedure, is an admirable one. 

To give a review of the work with any de- 
gree of fulness, would exceed the limits of 
this writing. Suffice it to say ;— It gives, con- 
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dflely and clearlyi the origin and history of 
Di?<»ce in England and Canada— the whole 
with an array of authorities on each head 
ditwn ftom standard reports. 

Then follow the New Rales, specially 
framed (coMoHdo) hy the Honorahle Senator 
J. & Gowan, (formerly an Ontario Judge), 
in 1888, from ahout a hundred of the old 
rales of the Canadian Upper House, passed 
from time to time, and which, in their confu- 
sion and perfunctory character had become 
rather an obstruction to due procedure. 
With the rules are also given, in utmost de- 
tail, the forms of procedure at every step. 

Then we have a very interesting synopti- 
cal report of all the cases before Parliament 
daring Confederation, concluding with the 
leading case of Tudor^Hart, from the Pro- 
vince of Quebec^a case of wife against hus- 
band, for adultery and cruelty. Counsel for 
petitioner, /. L. Morris, Q.C., and /. A, Oemr 
tmU; for respondent, A, W. Atwater and Alex, 
FerguMn, We forbear from even stating the 
nnmerons facta and legal points set up on 
both aides and urged with much ability, but 
desire, in view of their special public import- 
ance, to give what may be considered as the 
liighest legal opinions in our Parliament, or 
at least in our Senate, on the subject On 
the report of the Committee charged with 
the case, the discussion of the House, on the 
Bin, was markedly animated — not from any 
party feeling— so far as appears— but from a 
uncerity of divergence of views on the sub- 
ject For the Bill the leading speakers were 
Judge Gowan, and Mr. Abbott, the Leader of 
the House. Againtt it. Senators Dickey, Kaul- 
back, MacFarlane, Power, and Trudel. The 
speeches are (in this particular case) given 
in Mr. Gemmill's work in citation from the 
official report of Senate Debates. As chair- 
nian of, the Committee, «Tudge Gowan open- 
ed the debate. We give his words. They are 
^sll worth reading— not only for their for- 
ensic merit, but for their advanced intelli- 
Senoe on this somewhat obscure and decid- 
edly troublous theme:— 

{SmaU Debates, 1888, p. 6d8 et seq,) 

"Hon. J. K. Gowan.— In dealing with bills 
ef divorce, the senate is engaged in one of 
its most important duties. To sever the sa- 
<^ tie of marriage is a serious act, and the 



most careful consideration of each case is in- 
cumbent upon us alL Not merely because 
of the operation upon the marriage status of 
the parties concerned, but because Parlia- 
ment, unlike a Court of Justice, is not tied by 
fixed limits, but may bring in view consider- 
ations of expediency or public advantage 
when making a law, may, and I think should, 
have in regard the effect in relation to morals 
and the well being of society.'' . • 
''The senate, as a constituent of Parliament, 
is possessed of this case, and Parliament, I 
maintain, in passing a law touching the 
status of the parties is not limited or restrain- 
ed, — any law it may deem in the interest 
of morals and the good order of society. In 
this, therefore, it differs from ordinary tribu- 
nals." 

Addressing himself to another pointy in 
answer to the pretension that precedonts 
from the English House of Lords should 
guide us, he said, "Under the Constitutional 
Act of Canada, Parliament has no restrictions, 
and none can exist, except as imposed or en- 
acted by Parliament itself. The Senate and 
the House of Commons can each regulate its 
own procedure, but neither body nor both 
bodies together could diminish or control the 
substantial action of Parliament, or the Con- 
stitution would be at an end. In shaping ac- 
tion or legislation on a bill of divorce upon facts 
in evidence before us, we naturally look to 
the House of Lords, hoping for light, and to 
see what others have done in cases similar to 
those in which we are called upon to deliber- 
ate and act But we have never bound our- 
selves to accept their decisions as authorita- 
tive and conclusive. We follow ' precedents ' 
where they commend themselves to our 
judgment, and we decline to follow them 
where they do not; and rightly so, for the 
decisions of the House of Lords on bills of di- 
vorce have not the weight that attaches to 
the decisions of the regular legal tribunals- 
The majority determines, and in the minori- 
ty, on a vote, may be found men of learning, 
wisdom, and experience, expressing opinions 
adverse to the determination, more in accord- 
ance with the eternal principles of truth and 
justice. The * precedents ' in the House of 
Lords reach back for some 200 years before 
1858, when the Divorce Court was establish- 
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ed. These precedents abound daring times 
not oonspicuouB for purity in social life* or 
when legislation exhibits any marked effort 
for promotion of morality. The manners 
and customs, if not corruptions, of classes 
fashioned opinion, and the higher moral tone 
and the controlling power of the healthy pub* 
lie opinion of modem times was, in those 
times, little known." . . . ''I must say, 
one does find old cases before the House of 
Lords where it is difficult to reconcile the 
decisions with Christian ethics, and occasion- 
ally some indications appear of notions, and 
sentiments (due probably to a higher artifi- 
cial condition of society) not in unison with 
our simple common sense views of right and 
wrong. We have never accepted the * prece- 
dents ' of the House of Lords in matters of 
substance as our rule of right, nor are we 
bound to follow their action, or shape our 
decisions to square with theirs. We have 
our own to refer to, and eleven " (in fact thir- 
teen out of twenty-six, during Confederation, 
from Ontario and Quebec) '' are at the suit of 
women.*' 

On this point it is to be observed that pre- 
vious to the English Divorce Act (20 & 21 V. 
c. 86) the wifo, in England, had no right to 
divorce for adultery, of the husband, except 
in cases of aggravated enormity, such as in- 
cestuous intercourse with the wife's relations ; 
on the other hand the husband had such 
right against the wife on mere adultery under 
any circumstances. By 20-21 V. c 85, sec. 
27, this was modified to the extent only of 
adding to the above exceptional grounds of 
exclusion to the wifo, " adultery " (by the hus- 
band) " coupled with such cruelty as would 
** give ground for divorce d mensd et tharo, and 
*' with desertion, without reasonable cause, 
" for two years or upwards." 

In foct, in England, up to 1868, the wife, 
practically, had no recourse against the hus- 
band for adultery, per k ; while on the other 
hand, he had against her : even to this day, 
the difSsrenoe— with a mitigation which but 
confesses the invidious wrong— exists as an 
Imperial rule of 0)urt. 

On this point of vneqwdUy of right of relief, 
the observations — incisive and eloquent^-of 
the Leader of the senate (Mr. Abbott) in 
closing the debate commend themselves to 



our regard as expressive of the true princi- 
ple, ad hoc oi our social oonstitation as a 
Christian and civilized people. (See speech 
of Mr. Abbott, 11 Leg. News, 195.) 

Amongst other notes, dprapo$f in the same 
strain by Mr. Gremmill to this masterly ad- 
dress, he, in page 243 gives the following:— 
"The sound principle which the Leader of 
''the senate thus boldly enondated very 
" soon after received ample endorsement in 
" the decision of the Lambeth Conference " 
(ecumenical) — in the following words— 
*' There is no difl*erenoe between man and 
" woman in the sinfulness of the sin of 
'' unchastity ; on man in his (xod-given 
" strength of manhood rests the main respon- 
sibility." The principle—as Mr. Gemmill tells 
us (p. 243 note) '* found .expression in the 
"philosophy of Ancient Rome-when Jfusoni- 
" ui, a stoic philosopher, who flourished in the 
" time of Nero, taught that the whole of civi- 
" lisation rests upon the institution of mar- 
" riage, and held that what was wrong in a 
''woman was equally wrong in a man, or 
" rather more disgraceful to a man, inasmuch 
" as he claimed to be the stronger being, and 
"therefore more capable of controlling his 
" passions." 

In the eloquent words of Mr. Gladstone, as 
cited in the same foot note :— " If there is one 
" broad and palpable result of Christianity, 
'' which we ought to regard as precious, it is, 
" that it has placed the seal of God Almighty 
" upon the equality of man and woman with 
" respect to everything which relates to their 
"rights." 

The general tenor of the debate, on both 
sides, seems to be in fovor of retaining such 
cases under the immediate control of Fiarlisr 
ment. But one objection was mooted— not 
urged, however— as to this, viz., by Judge 
Gowan. Befening to the fact of the Roman 
Catholic members of both Houses, babita- 
ally, as a matter of conscience, voting against 
all divorce bills, that fact, he said, was a 
resson, to him, for giving that matter to the 
Courts. 

On this point there is much to be said on 
both sides. Nearly two-fifths of Parliament 
—it may be assumed— are Roman Catholics. 
Tanto, every application to Parliament is 
handicapped. The right to a purely judicial 
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daciskm— a iiftir trial— and nothing less, or 
man, can be desired in the public interest — 
is, in the measuxe of snch absolute negation, 
impaired by such a system : the administra- 
tk» of justice, in the light of public order, 
ai well as in consideration of individual 
civic rights involved is, so far, itnperfect and 
psrfonctory* 
The Righi of Divorce : lis Nature and Scope, 
Marriage, per ae, apart from its incidental 
tfSK^ or character as a civil contract^for 
whether a ** sacrament" or not, it, in its seen- 
lir relaUona is always that, is a matter of 
Kohtf in the national constitution. It is so 
ex natma rei and Jure QenHum, In this sense 
it is an essenUal of highest public order. On 
it-its dne maintenance and safeguard— de- 
pends the life, growth, and welfare of nar 
tions— yea of the human race. The history 
ofthe human race: the rise and fiidl of na- 
tions: civic life in erery clime and time 
prove it as a law of nature itself. In the na- 
tional systems of law from which Canada 
has drawn— France and England— in their 
eirlier and also subsequently, latterly, in 
thdr moat virile eras, the principle— of di- 
vorce d vineulo-^mb fiiodo— has ever been ad- 
mitted. The statement uiay clash with gene- 
ral preconceptions on the subject, but it is 
nevertheless historically and substantially 
correct At the conquest of La Nouvdle 
Aoiux, in the rigime of Louis KV there was, 
it ie true— as Mr. Abbott says— no law of di- 
vorce in Canada. The rule ad hoc of the 
Council (^ Trent in deference to the Greek 
clmrch,howevery qualifies that canon, viz., 
thus, *^8i qui8 dixerit Ecdedam errare, quum 
" doemt ei docet juxta evangelicam et apostoli- 
"cam doctrinam, propter adulterinm alterius 
''oottjugum, matrimonii vinculum non posse 
"dissolvi ; vol etiam innooentem qui causam 
' adulterio non dedit, non ix)8se, aitero con- 
^'jugeviventeialiud matrimonium contrahere, 
"msechariqueeum qui,dimissft adulterd,,aliam 
** duxerit, et eam quae, dimisso adultero, alii 
" nupeerit, anathema nf." (Pothier, Mar. vol. 
5, part 6, c 2.) 

We give the passage, for it, virtually, ab- 
negates in its introductory terms (italicised) 
the canon, in its absolute,- the term^ of 
which are— "Sciendum est legitime contrac- 
"tum matrimonium dissolvi non posse. 



" quippe & Deo conjunct], ab homine separari 
" non debent nee valeat" (Inst. Jur. Cano- 
nici, lib. 2, tit 16). But follows the qualifica- 
tion which would seem to apply the n^le 
against the wife, with liberty to the husband 
to put away (Query How ?) the errant wife— 
the interpretation runs thus — ** Quamdiu 
" vivit vir, lic^t adulter 8it> licdt sodomita, 
'' lic^t fiagitiis omnibus, co-opertus, et ab 
" uxore proper hsec scelera derelictus, mantus 
** ejus reputatur, cui alterum xiram accipere 
" not licet" (Cons. 32 Qucest 7, a 7.) Query 
— What as to fiagitiousness on the part of 
the woman? Does the exception prove or 
indicate a rule otherwise ? We do not pro- 
pose to here discuss the question- We give 
these authoritative extracts simply to show 
— that the so-called Canon of Indissolubility 
is, with its qualifications, not absolute, but to 
be held as the arbitrary interpretation of the 
Roman Catholic Church, as represented in 
the Council of Trent— in the passion of that 
struggle — three thousand years after Sinai ; 
two thousand after the Twelve Tables of pris- 
tine Rome itself; fifteen hundred after Christ 
declared, and at a time when all Europe 
still held to the primal sacred rule for the 
well-being ofthe race of man. 

On this question of status, in the abstract, 
of the institution of Marriage, in relation to 
the State, it may be allowable to cite a lead- 
ing French authority, when speaking of it 
under both conditions of the law, viz., as it 
was before 1792, granting divorces, and after 
1816, when (under the Bourbons) it was (for 
a while) abolished. 

Speaking as to the question of implied con- 
tract in the act of marriage, between the par- 
ties to it, as to its dissolubility or indissolu* 
bility, he denies it as a subject of personal 
contract, and says ; — "Ce n'est ni par cons^ 
'' quence ni par interpretation de Tintention 
" dans laquelle a ^t^ contracts le mariage, 
" que le divorce est pormis ou prohib^. En 
** le permettant, com me en le prohibant, le 
*' l^gislateur ne s'arr^te ni doit s'arr^ter k ce 
" que les 4poux ontou sont census avoir voulu 
** au moment oii ils sont unis ; il ne s'arrdte et 
'' 11 ne doit s'arr^ter qu'aux considerations 
" d^ordre public qui lui paraissent en com- 
" mander imperieusement la faculty ou la 
" prohibition d'aprSs la conduite respective 
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" des 6poux/' • • • « parceqae & Pane et 
" I'autre hypoth^ fi'appliquerait n^oessaire- 
'' ment la grande maxime consacr^ par Tar- 
« tide 6 du Code Civil, qu'on ne peul dtroger 
** par des conveniionB pariicuiitres aux loU qui 
" ifUiresient Vordre pvJUic et Us honnes mcsurs,^^ 
(Merlin, tome 16, sect 3. i 2, art 6, p. 232). 

The law of '*L*ordre public" under the 
conquest, was that of the conqueror, as de- 
clared hy Act of State (The Proclamation) 
and by Imperial Statutes ad hoc for the peace, 
welfare and good government of the new sub- 
jects of the Protestant Crown of Great Britain. 
The proposition requires no argument 

Reverting to the questions of status and 
implied contract we hold, in the words of 
Burge (Conflict of laws, vol. I. p. 681), that— 
*' The contract or consent on which the 
** status of husband and wife is founded, 
" should be considered as perfectly distinct 
** from the status itself. The latter is juris 
^ gentium^ and its relations extend so far be- 
** yond the parties themselves, that, unlike a 
" contract, it is not in their power to prescribe 
" for themselves the rights which it shall con- 
" fer, or the obligations which it shall im- 
" pose on them. It cannot, like an ordinary 
" contract, be dissolved by mutual consent 

*' The municipal law of every country takes 
" upon itself to define and declare the rights, 
'* duties, and obligations which shall be in- 
" cident to the status of marriage, whether 
<' that status has been originally constituted 
'' under its own law, or under that of any 
** other country." 

Addressing ourselves to these two distinct 
aspects of the question, we submit — 

1. That the duty— of first importance — of 
a national government, is to encourage, facili- 
tate, and when formed, jealously guard the 
divine institution— as the very seed and soul 
of national existence. Whether, for that, 
functional governance should be in Parlia- 
ment, a Grovernor and Council, or in a proper 
legal tribunal, has, we think, been shown by 
the experience of the British people through- 
out their extended empire, and in the civilized 
world generally. That experience suggests, 
we think, the policy of leaving such matter 
to the Courts^ where, within the lines pre- 
scribed by the national law, the administra- 
tion of such law may be regular and deter- 
minative. 



This-Hso far as we underatand — ^woald 
seem to be the view and policy of our Impe- 
rial Government; not only as to England, 
but as to the rest of the Empire, even India, 
where practicable. In 1859, the Imperial 
Giovemment so instructed Canada; elsewbers 
in her North American Cokmies, as in Nova 
Scotia and New Brunswick, it was— as we 
shall hereafter more fiilly explain— carried 
out. 

True, that in some of the United States of 
the great Republic south of us, and also in 
France, in re-opening, in 1884, the remedy of 
judicial dissolution, the privilege has been 
sadly abused ; but that should be only a warn- 
ing calling for proper safeguard. For that, 
all we require is honest legislation in the 
light of modem civilization. 

2. As to the other aspect of the subject, 
viz., the incidental civil rights between the 
consorts arising from the marriage, or in 
their relation to others, that» under federal 
constitution must be left to the several pro- 
vincial or subordinate jurisdictions in which 
they happen to respectively £eill. On this 
head our Constitution is clear. (B. N. A. Act 
sec. 92, sub-sees. 12, 13.) On the other hand, 
Federal attribution as to " Marriage and Di- 
vorce" is equally clear. (R N. A. Act, sec. 
91, sub-sec. 26). This, we take it, ia on the 
question of sUUus per M,its determination, re- 
lation, and r^ulation as an element of civic 
constitution. 

When, in 1867— ten years after the Impe- 
rial Government had given the matter to a 
special Court of law in England— the same 
Government delegated its powers to the Do- 
minion Government of Canada for such deal- 
ing, it may be fairly assumed that it was 
with a view to such dealing in like manner, 
namely, by reference to a proper legal triba- 
nal. As the result of centuries of experience 
in such matter, the Imperial Government 
had, evidently, arrived at the concUision that 
trained skill in the administration of justice 
—the very highest and ablest legal minds 
available—and not the accidental vote of a 
parliament of laymen, should pass such grave 
judgment 

In saying thus much, we mean no reflection 
on our public men, in Senate^ or Commons, 
as a class. On the contrary, in this very mat- 
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ter,a0 in ftH othen within their scope of duty, 
we have had bo leason to complain, so far. 
Bat it 18 of the system qw)ad hoc, and its im- 
mediate tendencies that we complain, and to 
which we would draw attention. We are 
awars— for on several occasions it has been 
moniMed— that in our legislative bodies- 
bodies of much mixed faiths— there is a 
fBiienl repugnance to touching the thing; 
and in consequence the old evil is left to it- 
adl£ The aigument ex inoonvenienti comes 
into play. But, in the meantime the evil 
exists; and existing, grows. If a thing is bad 
and be left to itself, in its own corruption, 
wfaenee-4t may be asked— is that " progress " 
which Mr. Abbott speaks of to come and oon- 
tioae? To-day, we happen, happily, to bave 
the light and weight of his Protestant advo- 
cacy in such argument ; but when another — 
say the Hon Senator, Mr. Scott, leader of the 
opposite party— a Roman Catholic, should 
havetiie leading of the House, what chance 
wonW there be for any Bill of Divorce ? We 
question no man's liberty of conscience. As 
we dsdre ours to be respected; so theirs; 
bat in the higher and supreme matter of 
"poblie order," as above explained, that 
higher law must prevail. What it dictates in 
rach policy trenches on no conscience, for 
Qoder it the individual is left free to act for 
himsell The doors of a Divorce Court may 
be open to all, and yet no one be obliged to 
resort to it against his will. If in fault against 
one entitled to such remedy, and using it, 
that is the penalty of his or her own sin. No 
'"Sacrament" can cover civic crime. 

To leave the matter — as now — entirely to a 
Flarliamenty so constituted, is, in effect, to 
bow the knee to an %n^i>eriwn in imperio, and 
sn abnegation of British right and self-re- 
ipect 

In these observations the writer is expres- 
sing only his own opinion ; without sugges- 
tion frem the work under notice. The author 
(Mr. GemmiU) is studiedly reticent on these 
political points. His task has been rather 
that of the historian and reporter, and this he 
has done most admirably. 

8uaMc8 of Divorce. 

Ani<»gst ottier facts he gives a condensed 
Btatement of the Statistics of Divorce, the 



world over. The general proportion in the 
United Stetes is given (p. 259) as one in ten, 
of marriages, while in Canada (p. 257) it is, 
on an average during the last twenty years, 
"1 to 10, 222 married people"— so it is put— 
i.e.lm 5, 111 marriages. This, compared with 
European countries, viz., Italy, France, Eng- 
land and Wales, Denmark, Belgium, Holland, 
Sweden, Switzerland(highe8t, viz., 46 in 1,000), 
Wurtemburg,8axony,Baden, Alsace-Lorraine, 
Hungary, and Russia, is abnormally low. 
One country alone is lower, viz., Scotland, 
where, since 1692, (if not long before) the 
Courts alone had jurisdiction, with right of 
appeal (afler the Union) to the House of 
Lords in England, where, by the "Law 
Lords " (as a Court of Appeal) ultimate adju- 
dication, according to the law of Scotland, 
vested. In Scotland the figures are decimal 
** .11 to .29 for each 1,000 (one thousand) 
" marriages "—say 2 in ten thousand marri- 
i^es — four times less than in all Canada, in- 
cluding Nova Scotia, New Brunswick, British 
Columbia and all the other Provinces. In 
the three last named Provinces the matter is 
judicial ; only in Ontario and Quebec, and 
we may add, Manitoba and the Northwest 
Territories is it not so. Prince Edward 
Island has the adjudication in the Lieuten- 
ant-Governor and Council, with power to the 
Governor to appoint the Chief Justice of the 
Supreme Court in his place. 

Why Ontario should stand in so excep- 
tional a position, we have not seen explained, 
but we cjn readily conceive that as an integ- 
ral of Old Canada, she was restrained by the 
law of Lower Canada, as asserted by the 
dominant French of Lower Canada, and 
which, to this day, in its (Quebec) Code of 
avil Law, is thus stated: "Article 185"— 
'^Marrii^ can only be dissolved by the na- 
*' tural death of one of the parties : while both 
" live, it is indissoluble." 

That, in its dogmatism, is the dictate of 
Trent, denying divorce d vinculo under any 
circumstances, and practically ignoring all 
political considerations of status— civil status 
— involved in the question. 

In so far as the divorced should not, ac- 
cording to Christ's inculcation, marry any 
other during the life of both, there may, 
morally, and as a question of ethics, be indis- 
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solability save by deaths but that is not "di- 
vorce ** in the sense of our public law, and of 
all public law, save, possibly, that of Spain, 
Portugal and Austria, in the civilized world. 
State and Church are distinct We give 
''unto Caesar the things that are Ceesar's : unto 
God the things that are God's." 

The mind that ignores such doctrine is 
unfit for self-government : unfit to rule Cana- 
da in its enlightenment : and in every regard, 
is not in **harmony with the spirit of the age." 

What we want, require, and by Imperial 
suggestion, are called upon to establish and 
govern, is a Divorce Court for the whole Do- 
minion, with rules of procedure, practically 
opening it to all subjects, however poor, and 
with every convenience in procedure to those 
who may require such relief M. M. 

COURT OF QUEEN'S BENCH- 
MONTREAL.* 
Foreign Corporation — AcHon again^ — Service 
—Arts. 34, 49, 64, aCP.—CauH of action. 
Held:— That a corporation whose princi- 
pal place of business is in a foreign country, 
may be served with process at any place 
in the Province of Quebec where it has an 
office for the transaction of business. So, 
where a foreign corporation had an office at 
Montreal, for the sale of sleeping car tickets, 
and the plaintiff, who had bought a ticket 
from the defendants at New York, for a sleep- 
ing car berth from that city to Montreal, 
brought an action of damages, alleging that he 
had been unlawfully expelled from the sleep- 
ing-car, it was held that the service of his ac- 
tion at the office of the Company in Montreal, 
was a sufficient service to give the Court in 
Montreal jurisdiction. Further, that although 
the expulsion took place beyond the pro- 
vince line, yet as it continued until the plain- 
tiff reached Montreal, (he being forced to ride 
in a first-class car) the cause of action arose 
in this province.— Al Y, Central Sleeping Car Co. 
d: Donovan, Dorion, C.J., Monk, Ramsay, 
Cross, Baby, JJ., May 27, 1882. 

Fraud — Person purchasing property of relative 

and agreeing to pay his debts — Compoti' 

tionwith creditor ignorant of such purchase. 

Hbld:— That a person who buys the 

property of his brother-in-law in order to 

*To appear in Montreal Law Reports, 4 Q.B. 



assist him, agreeing to pay his debts (which 
exceed the value of the property), may lidt- 
ly contract with a creditor who does not 
know of the sale, to take less than the face 
value of the debt,— more especially where the 
creditor had previously endeavored to sell 
the debt at such reduced amount, and the 
transaction is advantageous to him.— Blown 
& BruneUct Monk, Bamsay, Tessier, Cross, 
Baby, J J., Nov. 20, 1882. 

Jvritdiction — Appeal — NonrOppealaJblU cases 

consolidated wUh eppealabU case—ArbitfO' 

iion^Feesof Cowisd^Quehec Consolidated 

Railway Act, 43-44 Ftc, c 43, ». 9, m. 20, 37. 

Hbld :— 1 . Where several non-appealable 

actions in the Circuit Court are conaolidated 

with one that is appealable, as involving the 

same question) the whole will be adjudicated, 

on an appeal in the principal case. 

2. A Judge of the Superior Court may, in 
his discretion, allow fees to counsel on an ar- 
bitration to fix the indemnity to be paid for 
lands taken by a railway company, conduct- 
ed under the provisions of the Quebec Con- 
solidated Railway Act, 43-44 Vic, c 43, s. 0, 
BS. 20, 37; and there is no power in the 
Court to revise such taxation. — La Compagnie 
du Chemin de Fer de Montrial & Sord dn Vin- 
cent et al,, Dorion, C.J., Monk, Bamsay , Tes- 
sier, Baby, JJ., Nov. 24, 1884. 

Sale— Hypothec— Clause of ** franc et quitteJ" 
Hbld :— In an action to oblige the vendor 
to execute a deed of sale of real estate, or pay 
damages : where the vendor's agent wrote to 
the purchaser as follows : — " I can offer yon 
the house at $4,300 on the following terms : 
$1,000 cash, $1,000 in about two yeare ; bal- 
ance $2,300, mortgage on groundi can remain 
as long as buyer requires;" that this was 
equivalent to the clause of franc et qmUe with 
the exception of the hypotiiec mentioned in 
the letter, and that the vendor thereby pro- 
mised and was bound to give a dear title 
with the exception only of the $2,300; and 
he not having executed such deed, and hav- 
ing sold the property to a third party, the 
judgment, which condemned the yreadat to 
$300 damages, was confirmed. — G^tilAter 
ib Ritchie, Dorion, C.J^ Monks Bamsay, 
Tessier, Cross, JJ., (Ramsay and Tessier, JJ^ 
diss.), Jan. 20> 1883. 
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The English case of Eeg^ v. Gordon goes a 
long way towards prolecting simple-minded 
pereons from sharp practices. The lender 
in this case proposed to retain £40 as his 
litUe commission on the £100 which he pro- 
fessed to lend. It might he said that it is the 
duty ofa borrower to inquire what interest 
or commission he is to be charged. The 
borrower here did not do this, but seems ta 
have imagined that he would receive the 
M amount for which he gave his note. The 
Court of Crown Cases Reserved held tha^ 
the lender, having professed to lend £100, 
and refusing to pay over that amount or re- 
turn the note, was guilty of obtaining the 
note by fieklse pretences, and the conviction 
was affirmed. » 



Gratitude is not often expressed in such a 
substantial form as in the case of Mr. Kemp- 
thome, solicitor, of Neath, Glamorgan. Mr 
Kempthome is the recipient of a legacy of 
^100,000 from a grateful client 0^ H ric 



Among several articles of interest in the 
cnnent number of the Journal du Droit Inter- 
^^otumal Privi, says the Law Journal^ is * Le 
cas du G^n^ral Bonlanger en Belgique.' It 
appears that the exact charge pending 
against General Boulanger is, under the Act 
of April 8, < d'attentat contre la stlret^ de 
I'Etat et autres faits oonnexes,' which, so far 
BS the second part of it is concerned, has been 
particularised in the indictment as 'le com- 
plot' Neither of these crimes is the subject 
of extradition between Belgium and France, 
but in Belgium the power of expulsion of 
lefngeee has beeif frequently exercised, 
notably in the cases of Victor Hugo and the 
Comte de Chambord« In intimating to 
General Boulanger^ in view of the meeting of 
his partisans held at Brussels, for the pur- 
pose of developing a plan of campaign, that 
Belgium could no longer accord him her 
bospitality, the precedent of the Comte de 
Chambord was closely followed with the same 



result, except that the count retired to Hol- 
land, whiie the general came to England. 



A judge tells an amusing story of an 
unexpected reciprocation of courtesy. Long 
ago, he says, ''recognizing that jurors should 
receive more courtesy than they sometimeB 
do, it is my habit, in discharging them, always 
to thank them with pleasant words. So at 
the term just adjourned at Jackson, in dis- 
charging the grand jury, which had been 
unusually long in session and returned many 
indictments, I thanked them for their attend- 
ance, referred to the efficiency of their work, 
hoped they would c&vv to their homes plea- 
sant memories of the court, and that their 
business had not suflfered as much as they 
feared when they wished to be excused and 
were not, that we should have the pleasure of 
seeing them again, etc. To this the foreman 
usually bows, expresses his pleasure and 
that of his fellows for the courtesies received 
from the court and its officers, etc. This 
time the foreman, who was a zealous Baptist, 
f^resh from a revival, which he was more 
anxious to attend than to serve on the grand 
jury, astonished and embarrassed the court 
by replying about in this phrase : ' The grand 
jury, one and all, most ooidially reciprocates 
your honor's sentiments,' etc (making quite 
a speech upon the kindness received from all 
the officials). 'And now, as an evidence of 
our good-will, toe propose to extend to your 
honor the right hand of fellowship * He was 
about to go through this performance, when 
the court, mindful of its dignity and full of 
apprehensive mirth, politely declined the 
proffidred handshaking. Imagine the con- 
dition of the bar." 



Strangely perverted is the sentiment which 
prompts a man to use his testamentary dispo- 
sitions for a last fling at his family or his 
country. The will of one of these persons, 
named Louis August Travers, a citizen of 
France, has come before the Courts. Al- 
though there has been some divenity of 
government in France, Mr. Travers was so 
unfortunate as to And nothing to suit him. 
He instructed his executor to consign his 
body to the deep just off the English coast, 
declared that France had always oppressed 
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him, that the French were a nation of das- 
tards and fools, and that he only wished he 
had milliardB, that he might give them to 
the English, the bom enemies of stupid 
France. He ended by leaving his money to 
the London work booses or poor. The Court 
of Appeal, at Paris, has confirmed the judg- 
ment of first mstance annulling the will, 
holding that the London poor and work- 
houses had no legal representatives, and that 
such anti-patriotic sentiments indicated in- 
sanity. 



NEW PUBLICATION. 

DiOBBT OF Bbfobtbd Casbs touchiog the 
Criminal Law of Canada ; by T. P. Foran, 
Esq., Advocate. Car8well<&Co.i publish- 
ers, Toronta 

The title indicates the objectof the volume. 
The head-notes of six hundred and eighty- 
one reported decisions are comprised in the 
compilation. 



8VPREME COURT OF CANADA. 

Ottawa, April 30, 1889. 
New Bmnswiok.] 

BODBURN V. BWINKBY. 

Mortgage^Power of Sale—ExerciM of — Sale 
under power of attomey^Avthcrity of at- 
tomey-'Purchase mioney-'Promi99ory note, 

A mortgage authorized the mortgagees to 
sell in de&ult of payment on giving a certain 
notice, and contained a clause that the pur- 
chaser at such sale should not be required to 
see that the purchase money was applied as 
directed. The mortgagee gave B. a power of 
attorney to sell under the mortgage, which 
he did, taking part of the purchase money in 
cash, and for the balance, a promissory note 
payable to himself, which he discounted and 
appropriated the proceeds. The note was 
paid by the maker at maturity. In a suit to 
have the sale set aside as fraudulent and 
made in collusion between B. and the pur- 
chaser ; 

Held, affirming the judgment of the Court 
below, that B. had no authority to take the 
said note in payment, and the purchaser was 
bound to see that his powers were properly 



exercised. The sale was therefore void and 
must be set aside. 

Appeal dismissed. 

Oeo. O. Gilbert, Q.t., for appellanta. 
F. E. Barker, Q.C., for respondents. 

OiTAWA, April 30, 1889. 
Prinoe Edward IbUumI.] 

Halifax Banking Co. v. Matthew. 
Chattel mortgage—Action to set amde — Fraudu- 
lent as againet crediiars — 13 JSIiz., c 5 — 
Right of creditor of mortgagor to redeem. 
Flaintiflfs having recovered judgment 
against one H., issued execution under 
which the sheriff professed to sell certain 
goods of H., and gave a deed to plaintiffs, 
conveying all the "shares and interest" of 
H. in said goods. H. had conveyed these 
goods to defendants by a mortgagee made six 
months before the recovery of the plaintiffs' 
judgment, which mortgage covered all the 
goods proposed to be sold by the sheriff. 
The plaintifb filed a bill to set this mortgage 
aside as fraudulent under Stat of Eliz.^ and 
fraudulent in fact The Court below held the 
mortgage good and dismissed the bilL 

Ifeldf affirming this judgment, that no 
fraud being shown, and the plaintiffs not 
offering to redeem the mortgage, the action 
was rightly dismissed. 

Appeal dismissed. 
W. B. Roes, for the appellants. 
Fred. Peters, for the respondents. 

Ottawa, April 30, 1889. 
New Branswiok.] 

Ghbow v. Boyal Canadian Ins. Go. 
Gerow v. Brttish Amhrigan Ins* 06. 
Marine Imurance — Constructiffe total loss^Oost 
of repairs— Estimate of— Deduction of new 
for old. 
A. policy of insurance oh a ship contained 
the following clause : — 

" In case of repairs, the usual deduction of 
one-third will not be made until after six 
months from the date of first registration, 
but after such date the deduction will be 
made. And the insurers shall npt be liable 
for a constructive total loss of the vessel in case 
of abandonment or otherwise, unless the cost 
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of repaiiing the veaael, under an a4jiiBtment 
aa of partial loes, according to the terma of 
this policy, shall amount to mcxe than half of 
its value, as declared in this policy." 

The ship being disabled at sea put into 
port for repairs, when it was found that the 
cost of repairs and expenses would exceed 
more than one-half of the value declared in 
the policy, if the usual deduction of one-third 
allowed in adjusting a partial loss under the 
terms of the policy was not made, but not if 
it was made. 

Bdd, affirming the judgment of the Court 
below, Patterson, J., dissenting, that the 
" costs of repairs " in the policy means the 
net amount after allowing one-third of the 
actual cost in resi)ect of new for old, accord- 
ing to the rule usually followed in adjusting 
a partial loss, and not the estimated amount 
of the gross cost of the repairs forming the 
basis of an average adjustment in case of 
claim for partial loss, and therefore the cost 
of repairs did not amount to half the declared 
Talne. 

Appeal dismissed. 

W^dcn, Q.a, for the appellant. 

Barker, Q.C, for the respondents. 

Ottawa, April 30, 1889. 
NewBraniwiok.] 

MiLLBBv. WHrrs. 

Bndenee-'AdmiiiibUity qf—BrUries in defeU" 

dan^s hook^^New trial 

In an action for goods sold and delivered 
against McK. and M. the defence was that 
the goods were sold to C McK. & Co., the defen- 
dant, McK. being a member of both firms. 
On the trial, McK. was called for the plaintiff, 
and on cross-examination he produced, sub- 
ject to objections, his books which showed 
that the plaintiff's goods were credited to C, 
McE. & Ca, though he swore they had been 
delivered to McK. & Ca In the plaintiff's 
Wks the goods were charged to C. McK. & 
Ca, which plaintiff swore was done at the 
request of McK. A verdict having been 
foimd for the defendant, the Supreme Court 
of New Brunswick ordered a new trial on the 
gioond that the entries in McK's books were 
improperly admitted in evidence. 



JSddf reversing the judgment of the Court 
below, that the evidence was properly ad- 
mitted, and the rule for a new trial should 
be discharged. 

Appeal allowed. 

Wddon, Q^C, and C. it Palmer, for appel- 
lants. 

McLeod, Q.a, and A. S. White, for respon- 
dent 

Ottawa, April 30, 1889. 
New Brunfwiok.] 

Albzandkr V. Vyb. 

Etndence^Admistibiliiy of ^Action for libel--' 
Proof of handwriting— Compairiicm—Becol' 
lectUm. 

In an action for libel contained in a letter 
published in a newspaper and alleged to have 
been written by the defendant, the publisher 
of the newspaper was called as a witness to 
prove that it was so written. He swore that 
the original MS8. was enclosed in an envelope 
bearing the postmark of the town where de- 
fendant resided, and that it was accompanied 
by a letter requesting its publication, which 
letter was signed by defendant's name : that 
the MSS. was destroyed after publication, 
and that he had no knowledge of defi^ndant, 
or of his handwriting, but on receiving a let- 
ter from him some five weeks later he was 
able to say, from his recollection of the MSS. 
that it was in the same handwriting as such 
letter. This evidence was received subject to 
objection and submitted to the jury who 
gave a verdict for the plaintiff 

Held, afiirming the judgment of the Su- 
preme Court of New Brunswick, Gwynne, J., 
dissenting, that the evidence was properly 
received. 

Held, also, Gwynne and Patterson, JJ., dis- 
senting, that evidence could be given to 
show that defendant had changed the char- 
acter of his signature since the action was 
commenced, which he denied on cross ex- 
amination. 

Appeal dismissed. 

Weldon, QC, and Gregory, for the appel- 
lant 

BaningUm, Q.C., for the respondent 
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Ottawa, April 30, 188a 
Quebee.] 

Thb Qubbn v. jAcx>ia. 

Criminal I/xw-^Indietment'-'Murder'^Nafne of 
deoeamd^Varianoer-'Oase reurved. 

Where two or more names are laid in an 
ndictment under an oltcu duAuB^ it is not ne- 
cessary to prove them all. 

The prisoner, an Indian, was indicted for 
the miuder of Agnes Jacobs, otherwise called 
Konwakeri Karonhienawitha. At the trial, 
evidence was given identifying the deceased 
as an Indian woman known by the Indian 
name laid in the .indictment, but there was 
no evidence that she was known by the name 
of Agnes Jacobs. The prisoner was con- 
victed of manslanghter. 

Hdd, affirming the Judgment of the Court 
of Crown Cases Reserved for the Province of 
Quebec, that proof of the Indian name was 
sufficient to justify the conviction. Regina v. 
Froit (Dears. & B. 474) distinguished. 

* Appeal dismissed. 

ComdHer, Q.C, for appellant 

TrmhohMi for the Crown. 



Ontario.1 



Ottawa, April 30, 1889. 
Be Smart, 



Appeal — Hdbeoi CarpuB-^CommencemerU of 
proceedings^IUing Que^^urisdicHon, 

In the hearing on a writ of habeas corpus, 
the trial judge ordered that no further pro- 
ceedings be taken on the writ, but allowed a 
petition to be filed under the Infants' Custody 
Act By a judgment of the Divisional Court, 
affirmed by the Court of Appeal, that portion 
of the judgment relating to the habeas corpus 
was reversed, and the proceedings on the 
writ and the petition were ordered to be 
heard together. The judgment of the Court 
of Appeal was pronounced on Nov. 13, 1888. 
Notice of intention to appeal was given a 
short time after, but the case was not filed in 
the Supreme Court until Feb. 18th, 1889. 

Held, that in habeas corpus proceedings, 
where no security is required, nor notice ne- 
cessary, the first step in the appeal is the fil- 
ing of the case, and that must be done within 
sixty days from the pronouncing of the 



judgmsnt under sec. 40, Supreme Court 
Act 

Appeal quashed. 

S. H. Blake, Q.C., for appellants. 

Kerr, Q.C., and /Soott, Q.C, for respondent 



Ontario.] 



Ottawa, May 22, 1889. 

CSULUVAN V. LaKB. 



Appeal — JFkvm order for new trial— Jvritdiction 
—Coeti, 

By sec. 24 (d) of the Supreme Court Act, 
R.S.C c. 135, an aj^al will lie to the Supreme 
Court from a judgment upon a motion for a 
new trial on the ground that the judge has 
not ruled according to law. 

A motion was made to the Divisional Court 
supported by affidavits for a new trial on the 
grounds of misdirection, surprise and of fur- 
ther evidence being necessary on certain 
points, and it was granted on the ground of 
misdirection. On f4>peal, the Court of Appeal 
held that there had been no misdirection, but 
sustained the rule on the other grounds. 

Hdd, that no appeal would lie to the Su- 
preme Court from the latter decision. 

The respondent, in his factum, did not 
raise the question of jurisdiction, but objected 
to the appeal on the ground that the Court 
should not interfere with the discretion of the 
Court below,relying on Eureha Woollen MRUs 
Co. V. Mos8,ll Can. a C. R. 91. 

Held, that the costs allowed would be costs 
as of a motion to quash only. 

Appeal quashed. 
W. CasseU, Q.C, and Anglin, for appellant 

Bobingon, Q. C, and Mcularen, for respon- 
dent 

HOUSE OF LORDS. 

London, April 8, 1889. 
Macdougall V. T. & H. Knight. (24 L.J. N.C.) 
Libel—PrivUegc — Judgment, Verbatim Report of 

This was an appeal from a decision of the 
Court of Appeal (reported 55 Law J. Rep. Q. 
B. 464), affirming a decision of the Queen's 
Bench Division. 

The appellant in person. 

^V E. aarke, Q.C (Solidtor-Oeneral) and 
Blake Cdgers, for the respondents, weie not 
called upon. 
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Their Lordships (Lord Halsbary, L.C., 
Lord Watson, Lord BramweU, Lord Fitz- 
gerald, and Lord Macnaghten), without de- 
eiding that the publication of an accurate 
report of a judgment is neoessarily privileged, 
held that it was too late for the appellant to 
dispote that the judgment published by the 
legpondents fairly stated the effect of the 
evidence, and on that ground dismissed the 
appeal 

Appeal dismissed. 



CBOWN CASES RESERVED. 

London, May 11, 1889. 
Reoina y. Gobdok. 
FaUe Prettnee»— Money Lender— Promissory 
Note for lOQL ohUnned on Representation 
(hat \m uwdd be Advanced—False JRepre- 
tmtatum of Existing FacL 
This was a case reserved by Lord Cole- 
ridge, CJ. 

The prosecutor (Brown), a farmer, seeing 
an advertisement in a county paper that 
loiflODer was prepared to lend money on ad- 
vantageoDB terms, applied to him for a loan 
of 10(K. for two years. The prisoner agreed 
to lend this sum upon the prosecutor and his 
SOD signing a document promising to pay 
KKV. in two years, by quarterly instalments. 
The prisoner charged a fee of 10«. 6d. for the 
expense of going over to the farm to look at 
the stock. The prosecutor and his son signed 
the promissory note and handed it to the 
prisoner, who gave them not 100/., but 60/. in 
exchange, telling them tnat AOL was the 
charge he made for the advance. Upon this 
the prosecutor sought to return the 60/. 
Ultimately an indictment containing five 
coonts was preferred against the prisoner — 
the first for obtaining 10«. 6d. by fahse pre- 
tences ; the second for obtaining the promi^ 
8ory note for 100/. by false pretences ; and 
the fourth for inducing the prosecutor and 
his son to make the promissory note for 100/. 
by the false pretence that the prisoner was 
prepared to pay them or one of them 100/. 
The third and fifth counts were abandoned ; 
bot the jury found the prisoner guilty upon 
theoihers. 

Udtaoodf Q-C.^ and Harington^ for the 
prisoner, contended that there had been no 
^ tepresentation of an existing fact. 



AmpMeUy for the prosecution, was not called 
upon to argue. 

The Court (Lord Coleridge, CJ., Mathew, 
J., Wills, J., Cave, J., and Grantham, J.) held 
that the prisoner had induced the prosecutor 
to believe that he would give him 100/. upon 
his signing the note, and that the prisoner had 
never intended to do so ; that by pretending 
that the 100/. was ready to be handed to the 
prosecutor upon his signing the note, the 
prisoner had made a false representation of 
an existing fact The conviction could ac- 
cordingly be maintained upon the fourth 
count of the indictment 

Conviction affirmed. 



CROWN CASES RESERVED. 

London, May 11, 1889. 
Rbgina v. Tolson. 
Bigamy — Bond fide and Reasonable Bdief in 
Death of Husband or Wife— 2i & 25 Vict. 
c. 100, ». 67. 

Case stated by Stbphbn, J. 

The prisoner was married on Sept. 11, 
1880. 

On December 13, 1881, her husband de- 
serted her. She and her father made 
inquiries about him, and learned fiom his 
elder brother and from general report that 
he had been lost in a vessel bound for 
America which went d^wn with all hands 
on board. 

On January 10, 1887, she went through 
the ceremony of marriage with another man. 

In December, 1887, her first husband re- 
turned from America. 

The learned judge directed the jury that 
a belief in good faith and on reasonable 
grounds that her husband was dead, was 
not a defence to an indictment for bigamy. 

The jur>' convicted the prisoner, stating* 
in answer to a question from the learned 
judge, that she in good faith and on 
reasonable grounds, believed her husband 
to be dead at the time of her second mar- 
riage. 

Henry for the prisoner. 

No counsel appeared for the prosecution. 

Their Lordships (Lord Coleridge, C J., 
Hawkins, J., Stephen, J., Cave, J., Day, J., 
Smith, J., Wills, J., Grantham, J., Charles, 
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J. — Donman, J., Pollock, B., Field, J., 
Huddleston, B., and Manisty, J., dissentienU- 
btu) beld that the direction of the learned 
judge was wrong, and that the conviction 
must be quashed. 

Conviction quashed. 

Note.— The Imw Journal (London) has the 
following remarks on the above decision : — 
" The rooted idea in the mind of the British 
public that after the lapse of seven years 
without communication husband or wife 
may marry again is confirmed and extended 
by the decision of the Court for the con- 
sideration of Crown Cases Reserved in Regina 
V. ToUon, noted this week. The idea arose 
from the rule of law that proof of continual 
absence from home for seven years and of 
want of knowledge of the absent husband 
or wife being alive is a good defence to an 
indictment for bigamy. Nine judges to five 
have now decided that it is a go«xl defence 
if the defendant on good and reasonable 
grounds believed his or her wife or husband 
to be dead. The reasons for this decision 
cannot be weighed until the judgments are 
reported, but no lawyer outside the some- 
what enervating atmosphere of the con- 
sulting room of the Court for the consider^ 
ation of Crown Cases Reserved, can fail to 
be struck with the fact that the decision 
introduces an alarming uncertainty into a 
branch of the law of which certainty is the 
essence." 



APPEAL REQISTER-MONTREAIm 
Wednesday, May 15. 

Slanion el old: Canada Atlantic Railway Co. 
—Motion that record be again transmitted 
to Superior Court for revision of bill of costs 
C. A. V. Motion of appellants for acle of de- 
claration as to mw en cawe. C.A.V. 

Union Bank of Canada <& Tfte Maritime 
Banib.— Application for precedence rejected. 

Edison Electric Light Co. ct Royal Electric 
Co.— Submitted. C.A.V. 

165 & 166. Ste. Marie d: Bottroaaa.- Heard. 
C.A.V. 

Pigeon d- Courdu Recorder.— He&rd. C.A.V. 

Thursday, May 16. 
PaUiser & IVcn/wZme.- Heard. C.A.V. 
Nordheimer <fc il Z^rxander.— Heard. C.A.V. 



Cie. de Navigation R.&0.& J?bf (icr.— Part 
heard. 

Friday, May 17. 

Ex parte Xaver(2ure.— Petition to be appoint- 
ed bailifi: Granted. 

Cie, de Navigation & ForUer. — Hearing 
closed. CA.V. 

WaU etald: Fraser et oZ.- Part beard. 

Saturday, May 18. 

La Cie. de Jims v. The Mail PrinHng & 
PMisking 6b.— Motion by defendants for 
leave to appeal from an interlocutory judg- 
ment Granted. 

Watt etoLA Eraser et oZ.— Hearing conti- 
nued until the adjournment 

Monday, May 20. 

Stanton etal.ds Canada Atlantic Railway Oo. 
— Motion for re-transmission of the record 
to the ( )ourt below granted. Costs to be fin- 
ally taxed, and record returned to this Court 
within one month. The motion of the ap- 
pellants for acte of their declaration that co- 
pies of the writ of appeal were served npon 
the mis en cause only to notify them of -the 
appeal, and not for the purpose of making 
them respondents ; granted in part 

Lebkmc & ^axuparZont— Appeal dismiased 
with costs. 

Greene et al. & Mappin. — ^Appeal dismissed 
without costs. 

Caeavant ds Casavant. — Judgment oon* 
firmed. 

Prouty etald: SS(on«.— Judgment confirmed. 

Roch <& Corporation de St. Valentin. — Judg- 
ment confirmed. 

Songster ds Hood. — Judgment reversed. 

Lachute Toum Corporation & Burroughe. — 
Judgment confirmed. 

' Watt et al. dc Eraser et al. — Hearing con- 
cluded. C.A.V. 

Sts Louis dc Senical. — Part heard. 

Tuesday, May 21. 

GUman dc Campbell et aL — Motion of res- 
pondents for dismissal of appeal taken de 
piano. CA.V. Motion of appellant for leave 
to appeal. C.A.V. 

Ontario dc Quebec Railway Co. dc Marcheterre. 
—Motion for dismissal of appeal taken de 
piano. C.A.V. 

Dorion ds Dorian dc de, de Prit dc OMit 
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/oiici€r.^ Application for precedence, the ap- 
peal being from a judgment ordering ap- 
pointment of a^^ues^re in default of furnishing 
secarity. CA.V. 

SL Lotdi A Shaw. — Hearing closed. C.A.V. 

Angus & TTo^son.— Heard. CA.V, 

Entu & Lamb.^He&Td. CA.V. 

Wednesday, May 22. 

Dcrion dc Doritm <& La Cie. de Pril A CrSdit 
tender. — Application for precedence granted. 

OtUario dc Quebec RaUvny Co. & Marcheterre, 
—Hearing de novo on motion of respondent 
to quash writ of appeal. CA.V. 

La Mission de la Grande Ligne ds Morrisseite, 
-Heard. CA-V. 

Seftoo2 Commissioners of CiarenceviUe ds Can- 
AW.-Heard. CA.V. 

Thursday, May 23. 

Oniairiods Quebec Railway Cv.d: Marcheterre, 
— ModoQ to quash writ granted. Appeal 
dismissed. 

GUsMn de Campbell et aZ.— Motion of res- 
pondents granted and appeal dismissed. 
AppellantB' motion for leave to appeal 
granted. 

Rosi etoLds Elouin^ dt Fisher.^^aae heard 
at Quebec. Judgment of Court of Beview 
revened, and judgment of Superior Court 
CQnfirmed. 

Qusidy de CUy of Ifontrea/. — Judgment 
OGofinned. 

MmnsiUe dc Corbeil* — Judgment reversed, 
each party paying his own costs in both 
Cocrts. 

Ikfion dt DorUm d: La CU.de Prii ds Cridit 
lbnci«r.— Heard. CA.V. 

ToursiUeds Ritchie; Riuhie dc Tourville.'-- 
Part heard. 

The Court adjourned to May 27. 

Monday, May 27. 

Ledaire etal.& Dcw^oim— Appeal declared 
abandoned (no proceedings within the year.) 

Ledue & GroAawi.— Motion for leave to ai>- 
peal from interlocutory judgment C A.V. 

^xqoMxn & Religieuses de PHotel-Dieu, — Peti- 
tion for leave to appeal from interlocutory 
jodgment CA.V. 

Lawrin <t Chevalier. — Petition for leave to 
appeal from interlocutory judgment. CA.V. 



Tourville <fe Ritchie; Ritchie d; TourviUe,— 
Hearing closed. CA.V. 

Orand Trunk Railway Co. ds Ifurray.— Part 
heard. 

Tuesday, May 28. 

Irwin ds Lessard. — Judgment reversed with 
costs ; Tessier and Boss^, JJ., dissenting. 

McLean & Kennedy, — Judgment reversed ; 
Tessier and Church, JJ., dissenting. 

Cie. du Orand Tronc d: Black et aL — Judg- 
ment reformed; damages reduced to $450; 
costs in appeal in favor of appellants. 

Davis d: Kerr (Nos. 112 & 113).— Judgment 
confirmed, Tessier, J., dissenting. 

Kerr d: Dam— Judgment reversed, Tessier 
and Boss4, JJ., dissenting. 

Montreal Street Railway Co. d; Ritchie.— 
Judgment confirmed, CrosS) J., dissenting. 

Farwdl et aln & WaUbridge.— Judgment 
reversed, Tessier, J., dissenting. 

FanixU et al dc Ontario Car d: Foundry Co. 
—Judgment reversed, Tessier & Church, JJ.» 
dissenting. 

School Commissioners of St. Qeorge of CIoT' 
enceviUe d: Csn/!e2(2.-^udgment confirmed. 

Angus & Fatotm.— Judgment confirmed. 

Grand Trunk Railway Co. d: Murray*— 
Hearing closed. CA.V. 

Roberge d: Cie, du Chemin de Fer du Nord. 
No. 20.— Heard. C.A.V.— No. 141. Appeal 
from judgment on requite civile — Heard. 
C.A.V. 

Brandon et aL d: Ontario Oar Co.—Acte 
granted of discontinuance of appeal. 

The Court adjourned to June 26. 



INSOLVENT NOTICES. ETC, 
Quebec Official Oazettet May 25. 
Judicial Ahandonmenta. 
Joseph Dab6> trader, St. Sauvour do Qa6bec, May 21. 
William J. Mackenzie, trader, Buokingham, May 17. 
L^on Louis Raymond, trader, parish of L'Ange Qar- 
dien,May7. 

Curatort Appointed. 
Re Paul Bayeur, trader, Berthier.-^oath k Daveluy, 
Montreal, joint curator. May 7. 

Be J. Bonenfaat.— Kent & Turcolte, Montreal, joint 
curator, May 16. 

lie Hormisdas Brais.— Seath & Daveluy, Montreal, 
joint curator, May 21. 

/^«S. E. G^linas, Sto. Briffite des Saults.— J. E. 
Gironard. Drummondville, curator, May 15. 

Be Kerr Piano Co., Montreal.— Kent & Torcotte, 
Montreal, joint curator, May 21. 
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Be Jean Baptiste Morin, bakar, panah of St Antoine. 
—A. M. Arohambault. N.P., St. Antoine. curator. 
May 15. 

Dividendh, 

JKcN. Dion & Co.— Fiwt dividend (15o.). payable 
June 7, D. Aroand, Qaebeo, oarator. 

Be vacanA estate of late Mrs. M. Meroer.— Second 
and final dividend, payable June 11, J- W. MoLson, 
Montreal, onrator. 

Be Legendre & Leblano, tradenb Kamouraska.— Firat 
dividend, payable June 4, H. A. Bedard, Quebec, 
carator. 

Re Marcus Markus, Montreal.— First and final divi- 
dend (9o.)t payable Jane 10, J. MoD. Hains, Montreal, 
curator. 

Separatum an to /Voperty. 

Molina St. Charles vs. Jean Baptiste Sioard, com- 
meroial traveller, Montreal, May 2L 

C^linaBerger dit V^ronneau vs. Augustin Boudreau, 
jr., fanner, pariah of St. Cyprien, Iberville, May 20. 
Magietrate'e Court, 

Magistrate's Court established for county of Comp- 
ton, to be held 4th and 6th January, Bfaroh, May, July, 
September and November. 

Court Ternu AlUrei, 

Circuit Court, county of Beance, to be held at St. 
Vital de Lambton, Ist to 3rd June, and 4th to 6th 
l>eoember Circuit Court, county of Dorchester, to be 
held 4th to 0th June. 

AnpoinUmeni. 

Henri Lapointe, Tadousaac, appointed registrar of 
the County of Saguenay- 



OENEBAL NOTES, 
Thi Niw MiTBOD OF ExicuTiON. — A New York 
journal sent a reporter through the " murderers' row " 
of the Tombs not long ago, and questioned the men 
under sentence of death. With one accord they pro- 
nounced in favor of the new law, and regretted that 
if they must die, the law did not apply to their 



Oabsmbv on thi BiircH.— Lord Bsher, at the boat 
raeedinuer, not only fitly presided, but well repre- 
sented the five judges who have long rested on the 
silver oar in virtue of having taken part in the uni- 
versity matches of the past. Of these, three beside^ 
himself were in the Cambridge boat — Mr. Justice 
Denman.who won and lost alternately: Mr. Justice 
Smith, who won twice and lost once ; and Lord Mao- 
naghten. who lost twioe, an exceptional ill-luck which 
did not follow him in his career ashore. Mr. Justice 
Chitty alone represents Oxford, but with a good re- 
cord, having won twice and lost once, when he was 
beaten by a crew in which Mr. De Rutien, the police 
magistrate, rowed three. He eclipses Lord Maonagh- 
ten in the honor of rowing stroke, as his was a winning 
crew. So was Lord Bsber's when he rowed seven, an 
almost equally arduous rowlock, in/1837. It is fifty 
years ago, and in those days sliding seats, keelless 
bottoms and outriggers were unknown, and the course 
was from Westminster to Putney. — j^ii^ JoumaXt 
(London). 

Dbivino a Poikt HouE.-Sir Charles Russell, ez- 



attorney-general, and leading counsel for Mr. Pamell, 
haa a well-known trick of driving a point home to a 
jury which is inimitable by any other advocate. He 
begins to lead up to it with his right hand in his tail- 
pocket, under his gown. Thence he extra«t8 a snnfl*- 
box, transfers it to his left hand, opens it, takes a 
pinch between the finger and thumb of hia right, and 
with the box still in his left hand, and the pinch still 
in transitu, he makee his point unerringly, so that it 
reaches his hearers' minds at the precise moment at 
which the pinch reaohee its destination. Then, with 
an inimitable flourish of a red and yellow bandanna 
the oratorical effort is complete. But to be properly 
appreciated it must be seen. 

Rblioious DisABiLiTT.— Mr. Morley, M.P., at New- 
castle, on April 24, in addressing the newly-elected 
General Committee of the Six Hundred of the New- 
castle-on-Tyne Liberal Association, said : ** I wonder 
whether it occurred to any of yon— it occurred to me, 
as Sir Charles Russell's speech was going on, as an illns- 
tration of the unwisdom with which we have governed 
Ireland— that though Ireland isi in greater part, a 
Catholic country, yet the chief Governor of Ireland, by 
the law of the land, cannot be a Catholic. More than 
that, I could not help thinking that Sir Chariea RnsseU 
himself, who is a Catholic, cannot attain to thehi^est 
prise in the profession. He cannot be made Lord 
Chancellor of England. A Jew can be made Lord 
Chancellor. There is some difficulty, I know, about 
patronage. It might be rather awkward to have a 
Catholie Chancellor distributing Protestant livings. 
But a short time ago we were within a meaaunble 
distance of having that state of things. Therefore 
that diffioulty cannot be a real one. I only say thi« 
because I think I can promise yon— «nd I oannot oon- 
ceive how a Tory even can resist it— I think I can 
promise you that before very long a bill will be intro- 
duced into the House of Commons which will sweep 
away this last rag of religious disability." 

The Bas akd trb Attornit-Giheral.- The Solici- 
tor-General, Sir Edward Clarke, wrote from the Houfc 
of Commons on April 2, as follows: "The sugges- 
tion contained in Mr. Cooper's letter that the meeting 
of the bar on the 18th inst. should be made the occas- 
ion of an expression of opinion as to the oonduet of 
the Attomey-Generalt in matters which hare lately 
been the subject of debate in the House of Commons, 
is most unfortunate. I have no doubt that the leader 
of the bar will reoeive a oordial welcome from his pro- 
fessional brethren, but to propose a resolution con- 
veying any judgment upon those matters would be to 
invite, and almost to compel, a oontrovenial discussion, 
and would place many members of the bar whom we 
hope to see at the meeting, in a very difficult position. 
I know that the Attorney-General himself is so far 
from desiring any action of this kind that he will 
certainly not attend the meeting unless he is fully 
assured that no such attempt will be made to pledge 
the bar as a body to the expression of any opinion 
with regard to incidents and conduct which cannot as 
yet be fully and properly discussed." 

Abbbrviations.— The Boston Transr^pt suggests 
that a good abbreviation for Alaska would be L. 6., 
which, as everyone knows, means the place of the seaL 
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The Eiiglish Qaeen's Bench Division in 
GledkiU V. Omwiher, April 30, overruled the 
dedffion of a retnming officer on a point of 
some interest The facts, as presented in 
the special case submitted to the Court, were 
that the petitioner and respondent were 
caodidates at the election of a county 
coancillor. The petitioner's proposer was an 
elector of the name of James Sykes, who, 
however, signed the nomination paper thus : 
James Sykes, junr. The respondent there- 
npongave notice to the returning officer that 
he objected to the petitioner's nomination 
paper, on the ground that the name of James 
Sykes, junr., did not appear upon the register 
of elecion. This objection was allowed. It 
was found by the case that there were three 
persons (other than the said James Sykes) 
of the name of James Sykes entered on the 
register as voters. The addition of ' Junior' 
WM finii used as a part of his signature by 
the said James Sykes to distinguish him 
Uom his father, who had then been dead for 
many years, and that he was generally 
known throughout the electoral division as 
* James Sykes, junr.' The usual signature 
of the said James Sykes was, and always had 
been, 'James Sykes, junr.' None of the 
other three persons^ of the same name so 
entered upon the register was known as, or 
signed himself as, James Sykes, junior. The 
qoestion for the opinion of the Court was, 
whether the objection to the nomination of 
petitioner ought to have been allowed. The 
CoQit (Mathew and Grantham, JJ.) held that 
the returning officer was wrong in allowing 
the objection, that the prayer of the petitioner 
most be granted, and a new election held. 



Ibe title of our contemporary, " The Green 
Bag,*" has caused some discussion as to the 
oobur (A the bag formerly carried by lawyers. 
The Green Bag referred to a comedy written 
by Wycherley, "The Plain Dealer," to show 
that lawyers usually carried green bags in 
^ seventeenth century. The Law Jovmal 



• London) challenged the correctness of this 
statement ''The bag by which the barrister 
is known in England is that in which he 
carries his forensic attire. He buys a blue 
bag when he is called to the bar, and carries 
it to the end of his days, or until a Queen's 
Counsel who has led him in a cause presents 
him with a red bag. Occasionally he may 
have a brief or a book in his bag, and of late 
years the bag has, by a departure from good 
forensic form, sometimes been seen in court, 
but its uses properly stop at the robing-room 
door. Attorneys in former times carried 
green bags, not as part of their professional 
fitting, but as holding deeds, records and 
documents of a more or less official charac- 
ter." 



In reply to this The Green Bag writes: — 
"Upon further examination,we feel that there 
is certainly very good authority to support 
our statement as to the antiquity of the green 
hag as the badge of a lawyer. In his ' Book 
on Lawyers' Mr. Jeaffreson says: 'On the 
stages of the Caroline theatres the lawyer is 
found with a green bag in his hand; the 
same is the case in the literature of Queen 
Anne's reign; and until a comparatively 
recent date, green bags were generally 
carried in Westminster Hall and in pro- 
vincial Courts by the great body of legal 
practitioners.' Again, he says : ' So also in 
the time of Queen Anne, to say that a man 
intended to carry a green bag was the same 
as saying that he meant to adopt the law as 
a profession. . • It must, however, be borne 
in mind that in Queen Anne's time, green 
bags, like white bands, were as generally 
adopted by solicitors and attorneys as by 
members of the bar. .... Some years have 
elapsed since green bags altogether disap- 
peared frgm our Courts of law." 



The Law /otimaZ,however, in its rejoinder, is 
unwilling to accept Mr. Jeaffi^on as concln* 
sive authority, and says :— "The passage from 
the ' Plain Dealer ' clearly does not support 
the statement that * on the stages of the 
Caroline theatres the lawyer is found with 
a green bag in his hand,' or that ' in Queen 
Anne's time green bags were as generally 
adopted by solicitors or attorneys as by mem- 
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ben of ihe bar/ Neither do the statementB 
that ' until a oomparatiyely recent date 
green bags were generally carried in 
Westminster Hall and in provincial Courts ' 
by the great body of legal practitioners, and 
that some years have elapsed since green 
bags altogether disappeared from our Courts 
of law ' help, as no one suggests that green 
bags did not appear in Courts of law. Five 
and twenty years ago a discussion of the 
subject of green bags was begun in Notes and 
Queries, and it has not yet ended. On 
February 23, 1861 (2nd S. xi), appeared the 
following query:— 

The * Orten JJ^a*'— What were the contents of the 
article known as the sieen bag? Did it contain the 
papers of the ' delicate investigation ' on the conduct 
of the Princess of Wales in 1806, or the seditions 
papers presented by Lord Sidmonth to Parliament in 
1S17 (see Haydn's ' Dictionary of Dates \ or those oa 
Qneen OaroUne's trial, or were these severally in 
green bags, and the term applied equally to each 
series of papers? (3) Is a green bag the usual cover 
^ of documents sent from the offices of Ministers of 
State to Parliament m distinguished from the blue 
bag of the law? (S) Or has the term * green bag ' a 
conventional meaning as applied to investigations of 
a delicate, or may I say indelicate, nature, such as 
the Bpaaiaid calls poco verde f Virdamt Ghrsn. 

Twenty years afterwards Mr. Gibbes 

Bigaud, writing from Oxford, replied as 

foUows (6th S. iv., July 23, 1881 ) :— 

llie green bag did not contain the accusations of 
1806. These were published in the Amik of 1813. The 
green bags (for there were two) oontained all the 
evidence that had been obtained by the Bfilan Com- 
mission with regard to the Prince's conduct with one 
Bartholomeo Bergami. The king sent messages to 
both Houses. Lord Liverpool delivered the one to 
the Lords, the Lord Gastlereagh that to the Oommoos, 
and each at the same time laid on the table a green 
bag containing papers for their consideration. It is 
not generally known that there were duplicate bags, 
and that the one in the Ck>mmons was never opened. 
For anything I know to the contrary, the green bag 
sent to the faithful Commons may still lie sealed and 
unexamined in the archives of Westminster. 

The statement made on March 9 last that 
'attorneys in former times carried green bags, 
not as part of their professional fitting, but 
as holding deeds, records, and documents of 
a more or less official character, was baaed 
on the result of this correg pondence from a 
source to which we look on this side the 
Atlantic for original research on antiquarian 
matters. ** 



SUPREME COURT OF CANADA. 

Ottawa, March, 1889. 
Quebecl 

Las EOCLHSIAOTIQUBS DU SSMINAIBB DK Sx. 

SuLPiGB V. Thh City op Montbbal. 
Municipdl iaxes-^SpecM amsmenU-'Exewp' 
tton— *1 Fie. (Q.) c 6, a 26--Edvoaiwnai 
InsHtutum — Tax, 

By 41 Vic. c. 6, sec 26, all educational 
houses or establishments, which do not re- 
ceive any subvention from the Corporation 
or Municipality in which they are situated, 
are exempt from municipal and school as- 
sessments, "whatever may be the Act in 
virtue of which such assessments are imposed 
and notwithstanding all dispositions to the 
contrary." 

Held, reversing the judgment of the Court 
of Queen's Bench (Appeal side), Montreal, 
(M. L. R., 4 Q. B. 1), that the exemption from 
municipal taxes enjoyed by educational es- 
tablishn^ents under said 41 Vic. c. 6, sec 26, 
extends to taxes imposed for special pur- 
poses, e.g., the construction of a drain in front 
of their property. (Sir W, J. Ritchie, C J., 
dissenting.) 

Per Strong, J. Every contribution to a 
public purpose imposed by superior author^ 
ity is a '' tax" and nothing less. 

Appeal allowed with costs. 

Oeoffrvm, Q.C, for appellants. 

Ethier, for respondents. 

Quebecl 

DuBuc V. KiDsroN et aL 

Hypoiheoary acHonr— Judgment in— Art. 2075 
aaService of judgment^ Art, 476 CCP. 
<fr Cons, StaL L, C. Cfc.49, «c lb— Waiver. 
By a judgment in didaroHon d^kypoihtque 
certain property in the possession and own- 
erehipof respondents was declared hypothec- 
ated in favour of the appellant in the sum of 
$5,200, and interest and costs; they were 
condemned to surrender the same ii> order 
that it might be judicially sold to satisfy the 
judgment, unless they chose rather and pre- 
ferred to pay to appellant the amount of the 
judgment. By the judgment it was also de- 
creed that the option should be made within 
40 days of the service to be made upon them 
of the judgment, and in de&ult ctf their bo 
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doing within the Bald delay tliat the respon- 
dents be condemned to pay to the appellant 
tbe amount of the judgment 

This jndgment, (the respondents residing [ 
in Sootland and having no domicile in Cana- 
da) was served at the Prothonotary's office 
tnd on the respondents' attorneys. A.fter. 
the delay of forty days, no choice or option 
having been made the appellant caused a 
writ oiJLfa, de terrii to issue against the res- 
pondents for the full amount of the judgment. 
The sheriff first seized the property hypo- 
thecated, sold it and handed over the pro- 
ceeds to a prior mort^^agee. Another writ of 
^fa,dt Urru was then issued and other real- 
ty bebnging to the respondents was seized. 
To this second seizure ttie respondents filed 
an opposition afin d^annvler, claiming that 
the judgment had not heen served on them 
and that they were not personally liable for 
the debt due to appellant 

Hdif Ist Beversing the judgment of the 
Court below, that it is not necessary to serve 
a judgment en didaraiian d'hypoth^que on a 
defendant who is absent from the Province 
and has no domicile therein. Art 476 CP.C 
and Cons. Stats. L. C ch. 49, sec 15. 

2nd. That the respondents by not oppos- 
ing tlie first seizure of their property, had 
waived any irreguUuity (if any) as to the 
service of the judgment. 

3rd. That in an action en diclaralion d'hypo' 
thique the defendant, in default of his surren- 
dering within the period fixed by the Court, 
may be personally condemned to pay the full 
amount of the plaintiff's claim. Art 2075 

ca 

Appeal allowed with costs. 
Blaneket. Q.C„ for appellant 
Ininey Q. C, for respondents. 

Queb«!.] 

The Union Bank of Lowhb Canada v. Thb 

HOCHBLAGA BaNK. 

ByjuAhic to the pr^udice of QredUorB^When 
invalid—An. 2023, CC. 
Where an hypothec has been acquired 
apon property within thirty days immedia- 
tely preceding the declaration and admission 
of the mortgagee's agent, that the mortgagors 
weiB notoriously insolvent and en dieonfiiure, 
aoch hypothec, in a report of distribution of 



the moneys realized on the property of the 
insolvents, cannot be invoked to the prejudice 
of a party who was a creditor at the time 
when the hypothec was given. Art 2023 
C.C. 

Appeal dismissed with costs. 

Irvine, Q.C,, for appellants. 

BHqaej for respondents. 

Qaebeo.] 

G. Dbkbss v. N. Duhaimb. 

Acdcn en resHtuHon de denier9—Sdle of pet' 
BoncU rights without warrantySaie en bloc 
—Arts. 1510, 1517, 1618 CC, 

N.D., respondent, owner of a cheese fiictory, 
made an agreement with farmers by which 
the latter agreed to give the milk of their 
cows to no other cheese factory than to that of 
N.D. N.D. subsequently sold to G.D. (the ap- 
pellant) the factory and, 90Uila 8inq>le garantie 
de 9eafait8 et promesBes, whatever rights he 
might have under his agreement with the 
farmers for the bulk sum of $7,000. 

Then G. D. assigned to B. the factory and 
the same rights, but excluding warranty, 
rnns garantie aucune, for $7,500. 

A company was subsequently formed to 
whom B. assigned the factory and the rights, 
and one of the fiarmers to the original agree- 
ment having sold milk to another cheese 
factory, the company sued him, but the ac- 
tion was dismissed on the ground that N. D. 
could not validly assign personal rights he 
had against the farmers. 

Thereupon G-D. brought an action against 
N. D. to recover the price paid by him for 
rights, which he had no right to assign. At 
the trial it was proved that although the 
price mentioned in the deed and paid was a 
bulk sum for the factory and the rights, the 
parties at the time valued the rights under 
the agreement with the farmers at $5,000. 
G. D. also admitted that the action was taken 
for the benefit of the present owners of the 
factory. 

Hdd, affirming the judgment of the Court 
below, Strong and Foumier, JJ., dissenting, 
that, inasmuch as the appellant, by the sale 
he had made to B., had received full benefit 
of all that he had bought from respondent 
and had no interest in the suit, he could not 
claim to be reimbursed a portion of the price 
paid. 
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Per TASCHSRBAt, J.—If any action laid at 
all, it coald only have been to set the sale 
aside, the parties being restored to the iUUm 
quo ante if it were maintained. 

Appeal dismissed with costs. 

Irvine, Q.C., for appellant 

CoBgrain, Q,C,, for respondent 



Quebec*] 



Ottawa, April 80, 1889. 

Mitchell v. Mitchbll. 
Bemoval of executor^ Arts. 282, 286, 917, C.C 

Seldy aflSrming the judgment of the Court 
of Queen's Bench (Appeal side), Montreal, 
(M. L. R., 4 Q. B. 191), that Art 282, C. C. 
does not apply to executors chosen by the 
testator, and that in an action for the remov- 
al of one executor, when there are several 
executors, the existence of a law suit between 
such executor and the estate he represents, 
and the evidence of irregularities in his ad- 
ministration, but Qot exhibiting any incapa- 
city or dishonesty, are not a sufficient cause 
for his removal. Arts. 917, 285 C. C. (Strong, 
J., dissenting.) 

Appeal dismissed with costs. 

LafleuT & EieUCf for appellant 

Delide, for respondent 



Quebec] 



Wbir v. Claude. 



PoUuHon of running stream^Long established 
industry — Nuisance — Injunction. 
W. acquired a lot adjoining a small stream 
at C6te des Neiges, Montreal, and finding 
the water polluted by certain noxious sub- 
stances thrown into the stream, brought an 
action in damages against C. the owner of a 
tannery situated fifteen arpents higher up 
the stream, and asked for an injunction. At 
the trial it was proved that C. and his prede- 
cessors from time immemorial carried on the 
business of tanning leather, there using the 
waters of the stream, and that it was 
the principal industry of the village, that 
the stream was also used as a drain by 
the other proprietors of the land adjoin- 
ing the stream, and manure and filthy matter 
were thrown in, and that every precaution 
was taken by C. to prevent any solid matter 
from faUing into the creek, and that W.'s pro- 



perty had not depreciated in value by the 
use C made of the stream. 

Held, affirming the judgment of the Court 
below, M. L. B., 4 Q. B. 197, that, as between 
neighbours there are other obligations than 
those created by servitudes, which must be 
determined according to the quality of the 
locality, the extent of the inconvenience, and 
also according to existing usages. Under the 
circumstances proved in this case, W. was 
not entitled to an injunction to restrain C. 
from using the stream as he did. 

Appeal dismissed with costs. 

Lafleur & Rielle, for appellant 

Laflamme, Q.C, for respondent 



QUEEN'S BENCH DIVISION. 

LoNDOif, May 1, 1889. 

Chisholm (Appellant) v. Doulton (Re- 
spondent). (24 L. J. N. a) 

Metropolis— Smoke of Fumaees— Negligent Use 
of Furnace by Serfxint-^LiabUity of Oumer 
to Penalty. 

Case stated by metropolitan police magis- 
trate. 

An information was laid against the re- 
spondent for negligently using a ftimaoe 
employed by him on his trade premises, 
within the metropolis, so that the smoke 
arising from it was not effectually consumed, 
contrary to 16 & 17 Vict, c. 128, s. 1. 

it was proved that the respondent carried 
on business as a potter upon ihe premises ; 
that black smoke issued fh)m the furnace for 
ten minutes ; that the furnace was constructed 
and arranged on the best-known principles 
for consuming its own smoke ; and that the 
respondent took no personal part in the man- 
agement of the furnaces, which were in 
charge of an efficient foreman^ whose duty 
it was to superintend the stokers. There 
was no negligence either on the part of the 
respondent or of the foreman in charge of 
the furnaces. 

The Court (Fibld, J., and Cavb, J.) held 
that on the true construction of the Act the 
respondent could not in the absence of negli- 
gence on his part be rightly convicted. 

Appeal dismissed. 
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CHANCERY DIVISION. 

LoiowN^ May 1, 1889. 
Jn re Tbs I^Sbd drABR-BowKBir Building 

SOdHTY AMD SabIN'S CoMTRAOT. (24 

L J. N. a) 

Vendor and Purchaser— Omditicni of Sale— 
Righi to Rescind, 

Und was oonfracted to be sold under a 
ooodition which, after providing in the nsnal 
way for the time in which requisitions and 
objections to title were to be sent in, con- 
tinned, '* in case the purchaser shall within 
the time aforesaid make any objection to or 
requisition on the title which the vendors 
shall be nnable or unwilling to remove or 
comply with," then the vendors may by 
iwtioe in writing annul the contract 

The purchaser sent in his requisitions and 
objectioDS in due course, and thereupon the 
vendors, who were the trustees of the so- 
ciety, passed a resolution to the effect that 
they were unwilling to comply with them, 
ftod without making any attempt to answer 
»ny of them, served a formal notice on the 
porchaser annulling the contract, and stating 
that they were ** unwilling to remove or com- 
ply with the objections or requisitions or any 
of them." 

Cmwy, J., held that under the special form 
of the condition in question the right to re- 
wind arose directly the requisitions were 
l^ade; and that though the word " unwill- 
ing " ought to be interpreted an '* reasonably 
nnwilling," yet, in the absence of any evi- 
<^ce of caprice or mala fides, he must assume 
that the conduct of the vendors was reason- 
able, and that the contract was therefore 
dnly annulled. 



THE LAW OF THE FLAG. 

Notwithstanding the authority of Mr. Jus- 
tice Willes in Uoyd v. Guibert, 35 Law J. 
^p. Q. B. 74, in favor of a presumption that 
^ parties to affreightment contracts intend 
<o be bound by the law of the ship's flag, the 
tendency of the later decisions has been to 
tarn the presumption into a question of fact. 
"^ latest decision on the subject was de- 
iivered by the Court of Appeal, consisting of 
the Lord Chancellor and Lord Justices Cotton 



and Fry, on May 2, in the case of In re The 
Miuauri SUamsMp Company {Lim.) {Monroes 
eiam) noted this week. The claim was for 
damages to cargo alleged to have arisen 
through the negligence of the company's ser- 
vants on board their steamship Missouri, 
plying between England and America. The' 
contract of affreightment was signed by the 
American agents of the company in Boston, 
Massachusetts, and contained the usual 
clause covering the loss in question. By 
Massachusetts law this limitation clause was 
void as contrary to public policy, so that the 
sole question in the case was as to the law 
by which the validity of the contract was to 
be determined. The court decided that the 
English law was applicable, and therefore 
disallowed the claim. The decision is re- 
markable on account of its reiteration of the 
principle which may now be regarded as 
having practically superseded all the old pi^ 
sumptions in cases of this kind. The ques- 
tion will now be always, as it was stated by 
the Lord Chancellor in the Missouri case to 
be: What was the law which the parties 
contemplated as that which was to govern 
the contract ? In order to give a correct an- 
swer, all the circumstances attending the 
contract must be considei^d. In the present 
case, the fact that the parties intended that 
the English law should apply was deduced 
from the following, amongst other things— 
%.€., that the cargo was to be carried by an 
English company, having a domicile in Eng- 
land, that the ship was an English ship 
canning the English flag, and, most con- 
clusive of all, that the contract contained all 
the ordinary provisions of an English bill of 
lading. The decision is in accordance with 
that of the Court of Appeal in the earlier 
case of The Oaeiano h Maria, 51 Law J. Rep. 
P. D. <& A. 67, while, though the result is 
different, the raHo decidendi is identical with 
that in the case of The Chartered MercantiU 
Bank of India, etc, v. The Netherlands India 
Steam Navigation Company (Ltm.), 52 Law J. 
Rep. Q. B. 220.— Law Journal 



THE JESUITS' ESTATES ACT. 
On the subject of the Act 51-52 Vict cap. 
13, respecting the settlement of the Jesuits' 
Estates, the opinions of several prominent 
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counsel have been obtained as to the mode 
in which the validity of the atatnte may be 
tested. The following case was submitted 
to Mr. Irvine, Q.C., judge of the Vice- 
Admiralty Court, Quebec:— 

II Equtty Chambbrs, \ 
Toronto, May 23, 1889. / 
To the Hon, George Irviru, Bkq., Q.C, Quebec- 
Be Jewit EataUs Act, 

Dear Sir,— We write you at the request 
and upon the instructions of the Citizens' 
Committee, a committee appointed to use 
every effort to secure the voidanoe or dis* 
allowance, either through the courts or other- 
wise, of the Act passed by the I^egislature of 
the Province of Quebec, 51-52 Vict., cap. 13, 
intituled "An Act respecting the settlement 
of the Jesuits' Estates." 

Having this end in view, the undersigned, 
being the legal sub-committee of the above- 
named committee) desire to obtain your 
opinion upon the following points : 

1. Is there any form of action or other pro* 
oeeding by which the constitutionality of the 
Act can be tested, either in the Province of 
Quebec or elsewhere, by residents and tax- 
payers of the Province of Quebec or other 
private parties ? 

2. If No. I be answered in the affirmative, 
in what court should such action or proceed- 
ing be brought, and to which appellate court 
may the case be finally carried ? Can it be 
carried to the Privy Council ? 

3. If tlie procedure in the courts of the 
Province of Quebec does not admit of an 
order being obtained restraining the treas- 
urer from paying over the money, are you of 
opinion that the Judicial Committee of tlie 
Privy Council would entertain an application 
against the Government of the Province of 
Quebec to prevent them from paying over 
the money. 

4. If the Dominion Government should 
refer this question to the Supreme Courtf 
under the Supreme Court Act, could an appeal 
be taken to the Privy Council? If the opin- 
ion of the Supreme Court and tlie Privy 
Council under such a reference were given 
after the expiration of the delay of twelve 
months from Ihe receipt of the Act by the 
Dominion Government, of what effect would 
such a decision be if adverse to the Act ? 



In connection with the questions above 
submitted for your opinion it may be well 
to mention that a petition has been already 
presented to His Excellency the Governor- 
General in Council by " The Protestant 
minority " of the Province of Quebec, pur- 
suant to the provisions of the British North 
America Act, section 93, sub-section 3. We 
are informed that this petition was signed 
by some fifteen hundred members of the 
Protestant minority. It has been thought 
that the petitioners might apply for a regular 
hearing of this petition, and that in the event 
of its prayer being refused, this was a case in 
which the Judicial Committee of the Privy 
Council might entertain an appeal or grant 
leave to appeal 

(6) It has been suggested by some mem- 
bers of the legal profession here, that, accord- 
ing to the laws of the Province, an injunction 
would be granted against the Treasurer of 
the Government of Quebec, preventing him 
from paying over any money or doing any 
act or thinK under the bill in question until 
after its constitutionality had been decided, 
the plaintiffs in such an action to be the 
representatives ofthe Protestant minority of 

Quebec. 

We shall be obliged to you if you will 
kindly, in considering the two chief qaestr 
ions submitted for your opinion, also adrise 
us of the feasibility of either of the two 
modes of procedure (a and b) above indicated, 
or by any other means by which the end of 
the committee may be attained. 
Mr. Irvine replied as follows :— 

QusBBC, 7th June, 1889. 
John T, SmaU, Esq., 11 Equity Chambers, 
Toronto, 

Re Jesuit^ Estates AcL 

Dbar Sir,—I regret to say that consider- 
able delay has occurred in my answering 
your letter of the 23rd May last, in conse- 
quence of your communication having been 
mislaid and overloolced until your telegram 
was received. 

I have now carefully looked into the matter 
and answer the questions you have submit- 
ted to me as follows : 

1. I am of opinion that there is no form of 
action or other proceedings by which the 
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eoDstltiitionality of the Act can be decided in 
the IVovince of Quebec before the Courts at 
tbe instance of residents and tax payers of 
the Province of Quebec or other private 
parties. 

2. I consider that there is no procedure in 
tbe courts of this province which would admit 
of an order being obtained restraining the 
Treasurer from paying over the money, and 
I am aware of no precedent for interference 
on the part of the judicial committee of the 
Privy Council in such a matter. If the 
Dominion Government should refer the 
question of the constitutionality of the Act 
to the Supreme Court under the Supreme 
Court Act, I am of opinion that the judicial 
committee of the Privy Council would allow 
an appeal whichever way the decision of the 
Suprdme Court may be. 

If the opinion of the Supreme Court or the 
Privy Council should be that the Act was un- 
GonBtitntionali I am of opinion that the nul- 
lity of the Act would flow from such a decis- 
ion, and that it would be indifTerent whether 
the twelve months from the receipt of the 
Act by the Dominion Government had ex- 
pired or not 

(a) If a petition has been presented to the 
Govemor-General-in-Council by the Protest- 
ant minority of the Province of Quebec, under 
the terms of the British North America Act, 
it would no doubt be quite proper that a 
regnlar hearing of such petition should be 
allowed ; but I am of opinion that such a 
matter would not properly be the subject of 
an appeal to the judicial committee of the 
Privy Council— the intention of the Confed- 
eration Act appears to me to be that the de- 
cision of such an appeal should be in the dis- 
cretion of the Govemor-General-in-Council. 

(b) There is no procedure under the laws 
of our Province by which an injunction 
could be granted against the Treasurer of 
the Government of Quebec preventing him 
from paying over any money or doing any 
act or thing under the law in question until 
its constitutionality has been decided. 

I have the honor to remain, 

Yours, etc, 

Gbobgb Ibvinb. 



Messrs. Macmaster & McGibbon have 
given the following opinion to Mr. Graham, 
proprietor of the Montreal Star : 

MoNTRBAL, 8th June, 1889. 

Di9AK Sir, — In reply to your favor of the 
25th May. and referring to our subsequent 
consultations on the same subject, we would 
say that we have come to the conclusion 
that the best and most speedy means of ob- 
taining judgment on the Jesuit Acts is to 
petition the Governor-General-in-Council to 
refer the matter to the Supreme Court of 
Canada. This he has power to do under 
section 37 of the Supreme Court Act^ We 
should advise that this petition be accom- 
panied by a deposit of sufficient funds to 
cover the Government's expenses, in order to 
anticipate any possible objection that no ap- 
propriation had been made for the purpose. 
We are your obedient servants, 

Macmastbr & McGibbon. 

Messrs. Atwater & Mackie write as follows 
to Mr. Graham : 

MoNTBBAL, 6th June^ 1889. 

Dbar Sir,— In reply to the question con- 
tained in your favor of the 25th ult, asking 
for an opinion as to the best and most speedy 
means of obtaining an authoritative judg- 
ment on the legality of the Jesuit Incorpor- 
ation and Jesuit Endowment Acts, we may 
state that the most speedy means of having 
the legality of these Acts tested, would be 
for the Governor-General-in-Council to make 
a reference of the question of the legality to 
the Supreme Court of Canada, the statute 
incorporating which court makes provision 
for such case. The section of the statute 
mentioned reads as follows : "TheGovemor- 
in-Council may refer to the Supreme Court 
for hearing or consideration any matter 
which he thinks fit to refer ; and the court 
shall thereupon hear or consider the same, 
and certify their opinion thereon to the 
Govemor-in-Council." (Revised Statutes of 
Canada, Chap. 135, sec. 37.) 

It is our opinion that the terms of this 
clause are sufficiently broad to permit of the 
Govemor-in-Cotmcil referring this matter to 
the Supreme Court, but, of course, it is en- 
tirely in his discretion under the advice of 
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his constitational advigera to do so or not. 
We should suggest, however, that the matter 
he brought hefore Council by means of a 
petition, which we think might properly be 
made by any Canadian subject, praying for 
the Govemor-in-Couucil to set at rest the 
doubts which may exist by referring the 
matter to the Supreme Court, where counsel 
might be heard on both sides of the question. 
We would suggest further, that as the Gover- 
nor's advisers may see a difficulty in advis- 
ing such reference, on account of the expendi- 
ture of public moneys which it would involve, 
and as they possess no express authority 
from Parliament to make such expenditure, 
that it would remove this ground of objection 
to the proceeding, if the party petitioning 
made an offer of his willingness to pay tbe 
the costs of the Government, and should de- 
posit an amount sufficient to be a substan- 
tial earnest of his ability to do so. 

You will understand that we do not say 
that this is the only remedy which may 
exist to test the legality of the Acts in 
question, but have simply confined ourselves 
to answering your question as to the most 
speedy means by which their legality could 

be tested. 

Yours very truly, 

AtWATBR & M AGKIB. 

A petition was forwarded to the Grovemor- 
in-Council in accordance with the suggestion 
of counsel. 

INSOLVENT NOTICES, ETC, 

Quebec Official OcueUe, June I. 

Judicial Abandonmentt. 

Hilaira Bral^, trader, parish of St. Barth^lemy, 
May 23. 

M. Lebourveau A. Co., trader8> township of Baton, 
Mry29. 

Osmond A. MoCoy, traden Waterrille, May 21. 

Joseph Meade, trader, Coatioook, May 25- 
Ouratort appointed. 

Re Damnse B61anger.— O. S. Vien, Lauson. oarator. 
May 29. 

Re Ootare Bernard, oontractor, St. Hyaointhe.— J. 
Morin, St. Hjraointhe, curator, May 23. 

Re A. N. Bullook & Son, Coatioook.— Kent & 
Tnrootte, Montreal, joint curator, May 27. 

Re Edward Coveney, grocer, Quebec— A. 0. Bedard, 
Quebec, curator. May 28. 

Re Jor. Fortio.— C. Desmarteau, Montreal, curator. 
May 28. 

Re W. J. MoKenxie, Buckingham.— J. MoD. Hains, 
Montreal, curator. May 25. 



i2e Archibald McNair, trader* New Riohmond.— H. 
A. Bedard, Quebec curator, May 28. 

Re Edmond Ponlin, SL Epbrem de Trias.— A. 
Lemieux, Levis, curator, BCay 17. 

Re Chas. Tellien— E. Gnilbault. JoUette, cantor, 
Bfay28. 

Dividenda, 

Tfe Beauregard k Lapierre— First and final divi- 
dend, payable June 15, J. 0. Dion, St. Hyacinthe, carfr- 
tor. 

Re Dlle V. Perrault, Viotoriavillc— Dividend, pay- 
able June 17, Kent 3k Turootte, Montreal, joint carstor. 

Re P. Gardner & fits, Woodside.— Dividend, pn^yable 
June 17, K ent A Turootte, Montreal, joint curator . 

Re David Guimond, Ste. MadeUine.— FirEt and 
final dividend, payable June 17, Kent A Turootte, 
Montreal, joint curator. 

Re L^n Lahaie,Bati8can.— Dividend, payable June 
17, Kent & Turcotte, Montreal, joint curator. 

Re HenryJ. I4yall —First and final dividend, p«y« 
able June 13, J. B. Hutcheson and W. J. Lunan, Soiel, 
joint curator. 

Re D. MoCormaok k Co.— First and final dividend, 
payable June 17, C Desmarteau, Montreal, ouimtor. 
Separation ae to Properly, 

Edwidge Boucher vs. Philippe G^linn^, St. Bonifaoe 
de Shawenigan, May 27. 

An>ointment», 
Joseph Nault, appointed registrar of St Hyaointlie. 



GENERAL NOTES, 

Banquet to Sia R. Wbbbtib. — The Attoniey- 
General was entertained at dinner on May 29, at the 
Holbom Town Hall by the solicitors, aodiwaspieeented 
with an address, signed by three thousand eight htrad- 
red members of that branch of the legal profession, 
testifying their appreciation of his stnughtforwartl and 
honourable conduct. Sir R. Webster, in acknowledg- 
ing the compliment, attributed it to the Bngfiih love 
of fair play, and thanked Sir William Haroonrt. 
whose attacks had prompted the present gathering. 

ExTSKDiNG HouBS OF VoTiNO.— There are a good 
many presiding officers who can testify to the utility 
to the voter, combined with convenience to the offieial, 
which would rodult if Mr. Sydney Buzton and his 
friends succeed in extending the hours of pollios at 
parliamentary and municipal elections. The hours 
are at present, under the Act of 3885 (48 Viet. C. 10), 
iVom 8 a.m. to 8 p.m. The proposal is to make them 
last till 9 p.m., obviously for the eonvenieneeof the 
workingmen, whose natural habit is to turn into the 
polling booths in excessive numbers from 6.30 onwards. 
It often happens that, the poll being necessarily eloeed 
at 8 p.m. sharp, many voters are crowded out at the 
last moment. These votes could be recorded if Mr. 
Buxton gets his way. But it must not be forgotten 
that the presiding officer and his clerks have a hard 
day'f) work, too. They have to be on the spot noon 
after 7 a.m., and they cannot leave the baildins all 
day. Further, they are often compelled to coovey 
their boxes for many miles to the central station 
before they are relieved of their charge. They should 
not be f orgotten«— .^(iv TVinev (LondoB)u 
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The Archbishop of Canterbury, May 11, 
Tendered an elaborate judgment on the pro- 
test to the jnrisdiction made by the Bishop 
of Linook on bis appearance (ante, pp. 85, 
^). The Archbishop reviewed the cases for 
five centariesback, and relied chiefly on that 
d[ Lues y. The BUhop of SU Davids. In that 
case the bishop moved for a prohibition on 
ibe groand that be was " not cited to appear 
in any court whereof the law takes notice, 
for the citation is that he should appear be- 
fore the Archbishop of Canterbury, or his 
"car-general, in the hall of Lambeth House, 
which is not any court whereof the law takes 
Dotice." The prohibition was refused by the 
King's Bench. The bishop brought a writ of 
error before the House of Lords, but it was 
not received. The Aichbishopi therefore, in 
the present case of Read v. The Bishop of Lin- 
coln, decided that the Court had jurisdiction, 
and overraled the protest 

The repose obtained by Mr. Justice Papi- 
neau during a long congi, we much regret to 
learn, has not sufllciently restored the health 
of the learned judge to permit him to resume 
work, and bis withdrawal from the bench is 
now a definite fact, the Canada Gazette of 
Jane 15 recording the appointment of Mr. 
Simfen Pagnuelo, Q.a, in his place. Mr. 
Justice Papineau was called to the bar in 
1851, and appointed to the bench of the Su- 
perior Court 1st September, 1876. The 
learned judge was distinguished by a deep 
sense of the responsibilities of the judicial 
office and an earnest desire to discharge 
the duties faithfully. His judgments 
were carefully considered, and clearly ex- 
pressed. No man more thoroughly con- 
acientious, or more anxious to do justice, 

i eversat on the judgment seat These qual- 
ities were universally appreciated by the bar, 
uid the premature termination of Judge 
Papineau's judicial career has been sincerely 

I lamented. 



^ the popular excitement over the Jesuit 
aettlemsnt question, it is satisfactory to note 



the unbounded confidence which all parties 
express in a decision of the courts. As the 
majority of judges have at one time or an- 
otlier been engaged in politics, perhaps the 
agitators do not really believe the politicians 
to be so black as they paint them. If so, it 
is fortunate ; for it is evidoHt that a consider- 
able proportion of Canada's judges in the 
future must be drawn from the 188 membeis 
of ParHament who voted against disallow- 
ance. It is impossible to suppose that all the 
light and learning are on the side of the 
famous thirteen who voted the other way ; 
and in any case, the legal strength of the 
minority would make up but a small court 



In summing up in the case of Parker v. 
The Bricklayert^ Union, No, 4, before the 
Court of Common Pleas of Hamilton county, 
Ohio, Judge Buchwaltef observed : '' Work- 
men may combine for the honest purpose of 
benefiting their order by encouraging favor- 
able terms to their employers in the purchase 
of material, and to procure contracts for such 
contractors as employ members of their 
union; but they become engaged in illegal 
enterprise whenever they agree to accom- 
plish their purpose by threats, intimidation, 
violence, or hke molestation, either toward 
the apprentice, the expelled member, the 
non-union workman, the contractor and em- 
ployer, the material man, or the owner who 
proposes to make a contract. The like rule 
of legality or illegality applies to the con- 
tractor or employer, as to the purpose for 
which he may become and act as a member 
of the so-called 'boss contractors' union. 
The threat may be by word, gesture, sign or 
tone, and when you consider whether any 
particular line or course of conduct, or thing 
said or done, has menace or threat ia it, you 
must consider all the circumstances under 
which the thing is said or done, what rea- 
sonably was the intent sought to be conveyed 
by the person uttering the word or doing the 
thing. The intent reasonably conveyed must 
be to do some wrongful thing to the person 
or property, and in violation of the legal 
right of the one sought to be influenced. The 
intimidation meant is the efiect of such 
things, said or done, or threat made, as rea- 
sonably put one in fear, and control his free- 
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dom of action, or thns compel one to act out 
the will of another instead of his own will." 
The verdict of the jury waa in favor of the 
plaintiff The London Law Jownal says 
" the terms of the charge correspond some- 
what closely with that of Baron Bramwell in 
Reffina v. Druitt, 10 Ck>x C. C 593. In The 
Mogul Steamship Company v. McGregor, Goto 
<k Co., 57 Law J. Rep. Q. B. 541, Lord Cole- 
ridge put the gloss on them that a combina- 
tion to treat a man with a black look was an 
indictable ofience, which Lord Bramwell re- 
pudiated in a letter to the TKmeB, and at the 
same time gave an authorized version of his 
words." 



(X)UE DE MAGI8TEAT. 

MoNTRBAL, 21 f(gvrier 1889. 
Coram CHAMPAaNB. J. 

Thibodbau v. GntouABD, et Gibouard, 
opposant' 

Compentation^DeUe liqwde'-JugemerU et dette 

lUigieuse — InUriU 
Juoi:— la Qii'im jugement obtenu devani une 
Cow de jrutioe peut itre compensi par un 
compte d^ipiceries pour kqud U y a contre 
le criancier, porteur du dU jugement, une 
action pendante, 
2o. Que nSanmoins, si Voffre de compensation ne 
comprend pas les inthits sur le jugement, 
eUes sont insuffisantes, 
Pjbr Curiam.— Le demandeur ayant obtenu 
jugement pour $22.50 et frais tax6s k $8.55 
le 18 Janvier 1889, avec int^r^t du 22 novem- 
bre 1888, le defendeur lui offrit de d^uire ce 
jugement de $22.50 plus $5.05 pour frais d'un 
compte pour ^pioeries de $41.73 qu*il avait 
contre lui, et pour lequel une action 6tait 
alors pendante k la Cour de Circuit ; juge- 
ment ayant 6t6 rendu depuis en fieiveur de 
Topposant Le demandeur refusa d'aceepter 
ces ofiVes de compensation et fit saisir. De U 
Topposition. II y avait lieu k la compensa- 
tion, suivant les autorit^ ci-dessous, mais la 
compensation devait couvrir ^galement les 
int^r^te du jugement ; Topposant n'ayant pas 
offert de compenser les dits int^rSts dus et le 
montant entier des frais, les offres sont in- 
8uflGu9antes. 

Opposition renvoy^. 



AuioriUs.'CC- art 1188; Froste v. Esaon,Z 
Rev. de L. 475 ; Desjardins v. Tasst, 2 L. C L. 
J. 88 ; Angers & Ermatinger, 2 L. C. L. J. 158; 
B&ide V. Lyman, 15 L. C. J. 305;lJo« v. J5rti- 
n«t, 5 R. L. 229. 

/, S, Leroux, avocat du demandeur. 

O, MireauU, avocat du dtfendeur. 

(J. J. B.) 

COUR DE MAGI8TRAT. 

MoNTRBAL, 25 fevrier 1889. 
Coram Chahpagnb, J. 
Macqubbm v. Bbssbttb. 
(JIfres rlelUS''Insuffisance'--Consignatum, 

JUGB '.--Que ValUgation dans laplaidoyer d^une 
somme insuffisante pour les offres rielles est 
une erreur fatale et ne peut itre corrigie ^ 
Vaudition du procts, hien que le wiontoni 
exact fut consigns en Cour. 
Pbr Curiam.— Le defendeur admet le comp- 
te, dit avoir offert $3.00 avant Taction, re- 
nouvelle ses ofl&es par son plaidoyer. dit 
qu*il consigne au greffe la somme de $3.00, et 
par le certificat du greffier au dos du plai- 
doyer, il appert que $3.75 ont 6t6 d^pos^s. 
L'action r^lame ^.75 et n'est pas contests 
quant au montant Ces offres sont insuffi- 
santes, Tarticle 542 du C. P. C. exige que les 
offres Boient renouvel6es en entier par le 
plaidoyer, et le montant offert d6pos6 au 
greffe de la Cour. 

Autoritis : ^ValiqueUe v, NicJiolson,9 Leg. 
News, 106 ; Frascr v. Nicholson, 10 Leg. News, 

59; C P. C. 542. 

Jugement pour le demandeur. 
R S. Weir, avocat du demandeur. 
Mtre LavalUe, avocat du d6fendeur. 

(J. J. B.) 

COUR DE MAGISTRAT. 

MoNTRfeAL, 7 mars 1889. 
Coram Champagnb, J. 

GlHOUARD V. (jAGNK. 

Prescriptivn—Jnterruption—Preuve testimoniak 
—Artide 1235 CC. 

Jug* :— lo. Que Von peut prouverpar thnoins la 
reconnaissance d^un compte prescrit, et la 
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ffometat de U payer , lorsque ce compie est 
pow une wmme de moim de $50.00. 

2a Que le droit d^action^ dan9 ce <xm, €omme:nce 
d cowir le jowr dc la promesse de payer, 

3a Que VarMe 1235 du Code Civil n'est pas 
ctppHcahle au cos actuel, eel article ne te 
rapportarU qu*au oa$ o^ la detle exc^de la 
wmme de $50.00. 
/. M. LarwOref avocat du deiuandeur. 
Avgi & Lafortwne^ avocats da d^fendear. 

(J. J. B.) 



CX)UR DE MAGISTRAT. 

Montr6al^ 7 mars 1889. 

Coram Champagnb^ J. 

HcKTKR V. La Citk db Montreal, 

Dommagen eontre left corporations municipaleti — 

Frescription — Erais. 

Jd66 :— la Que tovle action en dommage eontre 

vne. corporation munidpalef d cause du 

mataxiis Hat des chemins^ est ptescrite par 

trois mois par le S, IL C, eh. 85, «. 3. 

2a Que cette prescription est absolue et doit ^tre 

appliquSe quoique non pUiidie^ mais raction 

iero renvoySe sansfrais. 

L'action du demandeor est en dommage 

pour la somme de $25.00. Le demandenr 

:iir-;ne qn*en passant sur la rue Notre Dame 

il brittu sa Yoiture ^ cause du mauvais 6tat 

de la me ; dans ce temps la corporation ^tait 

a faiie paver la rue en asphalte, et la rue 6tait 

embarrass^ par les mat^riaux n^cessaires & 

oette fin, sans qu'il y eut aucune barridre 

poar arr^ter les voitures, ni rien qui indiquat 

que la rue n'^tait pas passable. 

La d^enderesse plaida par une defense 
S^Q^rale, maiSi & Targnment, elle pr^tendit 
que Taction 6tait prescrite en vertu du Statut 
Refondn du Canada, ch. 85, sec. 3, oi^ une 
piescription de trois mois est etablie pour les 
actions en dommages eontre les corporations 
nianicipales. 

La Cour a maintenu oette pretention de la 
d^fendereese. 

AutoritU :— & R. C, ch. 85, sec. 3; Statuts 
Bmth du C. 2 vol. p. 2413; Q. L. R vol. 13, 
p^ 315 (Q.B.) 

Action renvoyee sans frais. 
0«car Oaudet, avocat du demandenr. 
IL Roy, avocat de la d^fenderesse. 
(J. J. B.) 



CORPORATIONS AS TRUSTEES AND 
GUARDIANS. 



In Minnesota Loan and Trust Co, v. BeebCf 
it was held by tlie Supreme Ck>urt of Minne- 
sota, Jan. 11, 1889, that a law granting to an- 
nuity, safe-deposit and trust companies 
power to act as guardians of the estates of 
insane persons is valid. The Court said: 
" The contention of counsel seems to be that 
the Legislature has no right to grant to any 
corporation the power to act in any such 
fiduciary capacity. The sum of his argu- 
ment is that such a statute is in derogation 
of the common law or conflicts with prior 
statutes, and is impolitic. But none of these 
considerations go to the question of the valid- 
ity of the Act With our preconceived ideas 
on the subject it might seem somewhat in- 
appropriate to intrust the person of a minor 
to the custody of a corporation ; but perhaps 
experience will prove that the objections to 
this are largely artificial and imaginary. 
But this question does not arise in this case. 
While the statute authorizes these corpora- 
tions to act as guardians of both the persons 
and estates of minors, it only authorizes 
them to act as guardians of the estates of in- 
sane persons. This action pertains solely to 
the estate of the ward, and the fact that the 
Probate Court has assumed to appoint the 
plaintiff' guardian of both his person and 
estate will not, although unauthorized as to 
the former, affect the validity of the appoint- 
ment as guardian of the estate. To the ap- 
pointment of corporations, organized for that 
special purpose under well-guarded statutes, 
to the position of trustee of a trust, executor 
of a will, administrator or guardian of an 
estate, or other place of trust involving the 
custody and management of property only, 
there can be no possible objection on either 
constitutional grounds or considerations of 
policy. The common law grounds upon 
which it was held that corporations could 
not act in any of these fiduciary capacities 
were purely artificial The reason given by 
Blackstone why a corporation aggregate 
could not act as an executor or administrator 
is that it could not take the necessary oath ; 
but even at common law in England this 
technical difficulty was evaded by the oor- 
I poration naming an agent, called a 'syndic,' 
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to whom letters were issued. Moreover, it is 
of coarse entirely competent for the Le- 
gislatare to dispense altogether with an 
oath in sach cases. Another reason often 
assigned why a corporation could not act as 
a trustee, was that as a court of equity often 
enforced a trust by laying hold of the con- 
science of the trustee, therefore, inasmuch as 
a corporation has no conscience, it is not 
qualified to act as trustee. The reason most 
commonly given why a corporation could not 
act as trustee, executor, guardian or in other 
such fiduciary capacity, was that such an ap- 
pointment involved a personal tmst, and 
therefore a corporation lacked one of the 
essential requisites of a good trustee— per- 
sonal confidence. 1 Perry Trusts, section 42. 
But at least as to trusts, technically so callc<1, 
this doctrine has long since been explode^l, 
even at common law. as too artificiaL Vidol 
V. Oxrar<Ps E'xrs, 2 How. 187. And there are 
now numerous instances in which corpora- 
tions have been expressly empowered by 
statute to administer estates, and neither the 
validity nor policy of such legislation has 
ever before, to our knowledge, been ques- 
tioned. 1 Mor. Priv. Corp., sec. 357. In fact, 
in many of the States, particularly the older 
ones, this is fast becoming the favorite 
method of administering estates and exe- 
cuting trusts. The fieu;ts that such corpora- 
tions have perpetuity of existence ; that they 
are less liable than natural persons to sud- 
den fluctuations of fortune ; that being organ- 
ized for that special purpose, they can 
administer estates more efficiently and eco- 
nomically ; and thai in case of large estates, 
it is oflen difficult to find a natural peraon 
who is both able and willing to accept the 
trust and give the necessary bonds — have 
suggested the necessity and created the de- 
mand for such organizations." 



WILL^PRECATORT TRUSTS, 
In Phillips V. Phillips, Jan. 15, 1889, the 
New York Court of Appeals determined a 
nice question of construction. A will gave 
testator's wife all his property, amounting to 
about $100,000, and named her executrix, 
and proceeded : " If she find it always con- 
venient to pay my sister C. B. the sum of $300 



a year, and also to give my brother R W. 
during his life the interest on $10,000 (or 
$700 per year), I wish it to be done." The 
Court held that a tmst was created, contin- 
gent only on the widow's " convenience," and 
not dependent on her volition* " The sub- 
stantial argument in her behalf," said Finch, 
J., " is that a devise and bequest of the whole 
property, sufficient in its terms to carry the 
absolute ownership, will not be cut down by 
a later provision, unless that is clear and de- 
finite, and manifests such purpose and in- 
tention ; that the words, ' I wish it to be 
done,' are not a direction or command, but 
the mere expression of a desire intended to 
infiuence, though not to control, the action of 
the wife in dealing with what is absolutely 
hers. The whole strength of this argument 
lies in the use of the word 'wish' by the 
testator. It is claimed to be not sufficiently 
imperative or unequivocal to master the 
discretion involved in the absolute owner- 
ship previously given, and to rise only to the 
level of a request or suggestion. But the 
word ' wish ' used by a testator is often equi- 
valent to a command. If in this will he had 
said, ' I wish all my property to go to my 
wife,' and, naming her as executrix, had 
ended his will, neither she nor we would 
have questioned that the devise was efiec- 
tuaL We gave that force to the word in a 
case involving other circumstances which 
left little room for doubt Bliven v. Seymour^ 
88 N. Y. 469. It is true that in both the sup- 
posed and the decided case no other mean- 
ing could be given to the word ' wish ' than 
that of ' will ' or ' direct,' while here the nar- 
rower and less imperative interpretation is 
possible; but that fact only makes more 
difficult the duty of determining in which 
sense the woni was employed in the will be- 
fore us, and ascertaining the purpose and 
intent of the testator. He left no children. 
His duty, as it is evident he understood it, 
was first and primarily to his wife, and next 
to his sister and brother. He left an estate 
worth $100,000, and knew that his wife pos- 
sessed in her own right $40,000 more. The 
primary duty to his wife he met by giving 
to her all his property. The duty to those of 
his own blood he performed either by a be- 
quest of the annuities to them charged upon 
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the irift to his wife so long as that charge 
shoald prove no inconvenience to her, or by 
leaving those annuities wholly to her discre- 
tion himself, merely seeking to influence, but 
not to control her choice. And so we are to 
ascertain, if we can, which is the truth, or 
that there is such doubt as to make the gen- 
eral devise conclusive. ' If she finds it ;' that 
is, if experience shows it ; if the facts at the 
time of payment prove to be such; if her 
financial condition as it shall then exist 
enables her to pay easily. The expres- 
sion contemplates, not her choice or prefer- 
ence, but her pecuniary situation after the 
experience or management of one or more 
yeais, and it indicates his purpose to have 
been to charge the annuities upon the sweep- 
ing gift to his wile, provided only, that in her 
experience of the future it should turn out 
that the payment of those charges would 
occasion her no inconvenience. * If she finds 
it always convenient ;' that is, on each occa- 
sion—at the date of every payment The 
use of the word 'always' implies a con- 
viction in the testator's thought, which 
would quite naturally exist, that in view of 
the large estate he had given his wife, and 
her own ample fortune, it would usually and 
ordinarily, when the time of payment came, 
prove to be easy and convenient for her to 
spare the money for that purpose, but that 
snch a state of facts might not alway -^ and 
npon every occasion exist ; that in her man- 
agement of the property there might come 
misfortune reducing or destroying income, or 
some exceptional increase of expenses due to 
an nnder-estimate of incurred expenditure, 
and, if that happened at any one or more of 
the times of payment, he desired that not 
she, but his sister and brother, should bear 
the consequent inconvenience. In these 
words of ihe testator, his purpose and inten- 
tion, I think, is .^sufficiently disclosed- He 
did not mean to make the payment of the 
auDQities dependent upon the mere choice or 
will of his wife, but upon her ability to pay 
them without inconvenience to herself. Given 
that ability, he says: ' I wish it to be done.' 
The words are not * I wish her to do it,* or 
' I hope she will feel it to be her duty,' or ' I 
trust she will see the propriety of such pay- 
ment to be made ;' but * I, the testator- 



dealing with my own bounty to her — ^I wish 
it to be done; it is my wish, not hers, that I 
put behind the annuities.' It is observable, 
also, that in the gift to his wife he does not 
add words that could seem inconsistent with 
a subsequent charge upon it, as, ' for her own 
use and benefit/ or * to her and her heirs for^ 
ever,' but leaves the path to a trust or a 
charge unobstructed, so £ar as possible. It 
is perfectly well settled that what are de- 
nominated 'precatory words,' expressive of a 
wish or desire, may, in given instances, cre- 
ate a trust or imjiose a charge. Without a 
detailed consideration of the cases, it is quite 
clear that, as a general rule, they turn upon 
one important and vital inquiry, and that is 
whether the alleged bequest is so definite, as 
to amount and subject-matter, as to be 
capable of execution by the court, or whether 
H so depends upon the discretion of the gen- 
eral devisee as to be incapable of execution 
without superseding that discretion. In the 
latter case there can neither be a trust nor a 
charge, ^ bile in the former there may be 
and will be, if such appears to have been the 
testamenta'ry intention. The distinction is 
clearly drawn and was acted upon in Laii}- 
fence v. Cooke, 104 N. Y. 632. The word there 
used was ' enjoin,' in itself a more imperative 
word than * wisli ;' and yet a trust or charge 
was denied, because by the terms of the com- 
mand the payment to the granddaughter 
was placed wholly within the discretion of 
the residuary devisee, and could not be 
touched by the court without its utter de- 
struction. The provision to be made was at 
such times, in such manner, and in such 
amounts as the devisee should judge to be 
expedient, and controlled only by what her 
own sense of justice and Christian duty 
should dictate. It was addedi that if she 
had been enjoined to make suitable provi- 
sion out of the residuary estate, a charge 
would have been created ; for what would 
be ' suitable ' could be determined as a fact, 
and would be independent and outside of the 
mere choice or whim of the devisee. If the 
word had been *wish' instead of 'enjoin,' 
the result could not have bean difierent upon 
either branch of the conclusion. The doc- 
trine is clearly and strongly stated in Warrur 
v. Bates, 98 Mass. 277, and had an early illus- 
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tration in Maiim v. Keighleyy 2 Ves. Jr. 532. 
I have examined the cases in our own coart 
prior to Lawrence v. Cooke, and have found in 
none of them a departure from the doctrine 
there asserted, or a judgment in hostility to 
it. The primary question in every case is 
the intention of the testator, and whether in 
the use of precatory words he meant merely 
to advise or influence the discretion of the 
devisee or himself to control or direct the 
disposition intended. In such a case we 
must look at the whole will, so far as it bears 
upon the inquiry, and the use of the words 
' I wish ' or * I desire ' is by no means con- 
clusive. They serve to raise the question, 
but not necessarily to decide it We are 
convinced that in the present case the testa- 
tor meant to charge upon the gift to the wife 
the annuities to his sister and brother, pro- 
vided only that their payment should not 
occasion her inconvenience." 



DEFRAUDING A QAS COMPANY. 
In the Police Court, Montreal, June 5, Mr. 
Desnoyers pronounced judgment in the case of 
Scriver vs. S. Fox, tailor, Notre Dame Street 
The charge was for having unlawfully used 
the gas of the Montreal Gas Company with- 
out their consent His Honor said: — ^The 
law governing this case is the statute of the 
United Canada^, 10 & 11 Vic c 79, sec. 18, 
which reads thus : — " Be it enacted, that if 
any person shall lay or cause to be laid, any 
pipe or main to communicate with any pipe 
or main belonging to the said company, or 
in any way obtain or use its gas without the 
consent of the directors or their officer ap- 
pointed to grant such consent, he, she or 
they shall forfeit and pay to the said com- 
pany the sum of twenty-five pounds, and 
also a further sum of one pound for each day 
such pipe shall so remain, which said sum 
together with the costs of suit in that l)ehalf 
incurred, may be recovereil by civil action 
in any court of competent civil jurisdiction." 
By a subsequent statute the jurisdiction is 
extended to this court 
The evidence is to the following effect : — 
On the 20th March last, the defendant, a 
shop-keeper and gas consumer for some 
years back, being indebted in a certain 
amount for gas due and payable since the 



14th of February previous, the company sent 
to his place, No. 2250 Notre Dame Street, to 
turn off the gas at the metre in default of 
immediate payment The defendant failing 
to pay the bill, the gas was turned off by 
means of a tight cork introduced as in usually 
done in the pipe outside the metre. This 
was done by one of the officers of the com- 
pany in the presence of another officer, and 
was well done to my satis&ction, notwith- 
standing the attempt made to disprove that 
fact« On the same day, in the afternoon, the 
defendant came to the office of the Gas 
Company and, having paid his bill, asked 
the company to let on the gas anew. This 
they were inclined to do, provided the 
defendant paid $1, being the emolument 
required in all such cases according to 
the charter and by-laws of the company. 
The defendant refused to pay this dollar and 
left the office, stating that he should rather 
the company would take away their metre 
than pay the additional sum ; the company 
by its officers then agreed to take away 
their metre, but did not agree to allow de- 
fendant to use their gas thereafter. Not- 
withstanding that the gas had been cut off, 
the defendant continued to use it as thereto- 
fore. On the 10th of April last the company 
were informed for the first time by their 
officer, who is in the habit of taking state- 
ments of gas metres as to the quantity of 
gas consumed, that the defendant so con- 
tinued to use the gas. The defendant pre- 
tended that the plugging of the pipe must 
have been done imperfectly, as he never 
experienced any trouble in getting his supply 
of gas as formerly, after it had been cut off 
on the 20th of March, as aforesaid. The 
defendant has produced witnesses to establish 
this fact, but has not destroyed the evidence 
of the company proving that the gas was 
really stopped on that day. Nothing in the 
evidence can show that the plugging was not 
well done; but there are circumstances to 
show that the cork was taken away by the 
defendant himself. He had full opportunity 
to let on the gas himself, and he knew how 
easily it could be done, having twice before 
passed through the same experience under 
similar circumstances. By my direction, 
pending the trial, the gas metre in question 
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wu ripped open, and no cork was found 
inside of it, only a very small particle, such 
as might have fallen in when the cork was 
picked cot with a knife, as is usually done* 
The defendant was using the gas in the 
name of F. Ship since September, 1886, 
thoQgh he had previously used it in his own 
DBme, and is still indebted to the company 
for gas consumed in the year 1886. So that 
apon the evidence I have no doubt at all but 
that the gas was turned off by the company 
on the 20th of March last, and was let on 
again by the defendant himself* or by some- 
one under his direction, without the know- 
ledge of the company. It must be remarked 
that the infraction here prosecuted is not for 
diealing the gas. I am satisfied that the 
defendant did not intend to steal it| but 
simply wanted to avoid paying the emolu- 
ment of $1 claimed by the company to let on 
the gas agsun. So I have not to deal with a 
case of larceny, but simply to ascertain if 
the gas was used without the consent of the 
company. Not a word of proof is offered to 
show that the company consented or even as- 
sented to the defendant resuming the use of 
its gas, and all the circumstances of the case 
show that they were not so willing. The 
penalty imposed is such a severe one ($100) 
that it caused me to hesitate, but being 
satisfied that this severity has been inten- 
tionaUy introduced in the law in order to 
protect the company against those who 
might be disposed to use their gas clande^;- 
tinely, I hold it is my duty to convict. The 
Statute says: *• That if any reason shall lay 
or cause to be laid any pipes, etc, etc" Here 
the defendant did not lay or cause to be laid 
any pipe, but the statute goes further, and 
says : ''Or in any way obtain or use its gas 
without the consent of the directors or their 
officer appointed to grant such consent, he, 
she or they shall forfeit and i^ay to the said 
company the sum of twenty-five pounds," 
eta The statate also imposes a fine of one 
pound ($4) for each day such pipe shall so 
remain. Inasmuch as there was no pipe 
laid by the defendant to communicate with 
the company's pipes there is no occasion for 
the penalty of the additional fine of (i^l) one 
poand per day, but judgment must go in 
iavor of the company for £25 ($100) and 
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INSOLVENT NOTICES, ETC. 

Quebec Official Gazette^ June 8. 

Judicial Abandonment*. 

Wilfrid Etienne Brunei, drnggist, St Saoveur de 
Quebec, June 3. 

Pierre Coutut Joliette, June 4. 

Engine Dallaire, traderi Ste. Germaine da Lac 
Etchemin. May 25. 

John Ogiivy, merohant» Montreal, June 3. 
Curators appoinUtL 

Re Hilaire Braid, St. Barthdlemi.— Kent k Tar- 
ootte, Montreal, joint curator, June 5. 

Re J. Bte. Day, Montreal.— Kent &, Turcotte, Mon- 
treal, joint curator, June 4. 

Re Joseph Dubd, trader, Si. Sauveur de Quebec — 
H. A. Bedard, Quebec, carator, June 3- 

Re George Quay, Tainaohicbe.— Kent k Turcotte, 
Montreal, joint curator, June 4. 

Re L. M. Perrault k Co.— Kent k Turcotte, Mon- 
treal, joint curator, June 4. 

Re IAqh L. Kaymond, trader, parish of L'Ange 
Gardien, May 25. 

Dividende, 

Re Napoldon J. Bertrand, hameu-maker, Coati- 
cook.— First and final dividend* payable June 25, W. 
L. Shurtlefi*, curator. 

Re Michel Chenard. Fraserviile.— First dividend, 
payable June 25, H. A. Bedard, Quebec^ curator. 

Re W. R. Crepeault, Kamouraska.— Firet and final 
dividend, payable June 26, H. A. Bedard, Quebec, 
curator. 

Re 11. A. Gagnd, Fraserville.'-First and final divi- 
dend, payable June 25, U. A. Bedard, Quebec carator. 

Re Joseph Guay,Baie St. Paul.— Second and final 
dividend, payable June 25, H. A. Bedard, Quebec, 
curator. 

/ife J. Mclver <& Co.— First and final dividend* pay- 
able June 25, W. A. Caldwell, Montreal, curator. 

Re Montreal Soap k Oil Co.— First and final divi- 
dend, payable June 25, W. A. Caldwell, Montreal* 
curator. 

Re Morenoy k Frere.— Dividend, payable June 24, 
G- 0. Taschercau, St. Joseph Beauce, curator. 

Re Joseph Moyon.— First and final dividend, payable 
June2r\ C. Desmarteau, Montreal, ourator. 

Re The Beaver Oil Company, Montreal.— First divi- 
dend, payable June 15, Geo. Irving, Jr., Montreal, 
ourator 

Re L. 0. Villeneuve* Quebec-^Second and final 
dividend, payable June 25, H. A. Bedard* Quebec, 
curator. 

Quebec Official Gazette, June 15. 
Jwlicial Abnndonmenla, 
llurmitliis Brai?, trader. Montreal, May 13. 
Ddsilctd k De Grandprd, parish of Sto. Kulalie, 
.June 5. 

Joseph Marie Gravel, (Gravel, Kent k Co.,) Mon- 
treal, June 5. 
Lamothe k Hervieuz. carriers, Qaebec, June 6. 
T. McBae k Co., township of Eaton, June 12. 
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Pierre Aogiute Morin. Quebec, June 4. 

Avery R. Reed, dmggiit, Montreali Jane 7. 

J. ft H. Tajlor. railway supplies, Montreal, June 12. 
CvatUon appointed. 

Re A. J. Garon k Go.-~D. Aroand, Quebec, curator, 
June 12. 

Rb p. X. T. Hamelin, N. D. Portneuf.— A. 0. May- 
rand, DescbambaaU, curator, June 8. 

Re John Ogilvy, Montreal.— W. A. Caldwell, Mon- 
treal, curator, June 11. 

Dividend*. 

Re Cyrille Benoit.— First dividend, payNble June 22, 
Bilodean k Renandi Montreal, joint curator. 

Re Adelard Charest.— First and final dividend, pay- 
able July 3, G. Desmartean, Montreal, curator. 

Re J. U. 0. Dteh^ne, FraserviUe.— First and final 
dividendfpayable July 3, H.A. Bedard, Quebec, curator. 

Re A, J. Fortin k Co., Three Rivers.— First and 
final dividendt 38 p.c, payable July 2, J. McD. Uains, 
Montreal, curator. 

Re P. H. Gelinas, Shawinegan. — First and final 
dividend, payable July 4, Kent k Turcotte. Montreal, 
joint curator. 

Re Brodie Jamieson.— Second and final dividend, 
A. F. Riddell, Montreal, curator. 

Re Charles Landry.— First dividend, payable June 
24, Bilodeau k Renaud, Montreal, joint curator. 

Re The Quebec Shoe Company. — First dividend. 
(•?0o.) payable June 18, D. Aroand, Quebec, curator. 

Re J. A. RiopeL— First and final dividend, payable 
July 4, Kent k Turootte, Montreal, joint curator. 

Re C V. Roberge, Warwick.— First dividend, pay> 
able July 4, Kent k Turcotte, Montreal, joint curator, 

Re O^d^on Rousseau, Shawinegan.— First and final 
dividend, payable July 4, Kent k Turootte, Montreal, 
joint curator. 

Re J. D. Thurston.— First dividend, payable July 3, 
C. Desmartean, Montreal, curator. 

Re C. k N. Valine.- First and final dividend, pay- 
able July 4t C. Desmartean, Montreal, curator. 
Separation at to property. 

Emily Brooke Keene vs. Qeorge Wooley, upholster- 
er, Montreal, June 5. 

APPOlNTMEyTS. 

Philippe DorvaU to be fire commissioner of Quebec, 
jointly with L. P. Vohl. 

J- A. Franch^re, advocate, Waterloo, to be deputy 
sheriff of Montreali in the place of J. F. Dubreuil, 
resigned. 



GENERAL NOTES. 



BxpKCTATiONS DiSAPPOiNTKD.— The talk there has 
been of the good time coming for the bar, and the 
wholesale resignation of judges has been hoard any 
time these throe years. Judges are like the Old Guard. 
They do not retire. Those who are ill bid fare, we 
are glad to say, to disappoint unbecoming prognostica- 
tions of their early retirement through incapacity. 
The judicial epidemic over which there is so much 
jubilant expectation extends, it is said, to the 
occupants of the metropolitan magisterial bench, of 
whom five appear to be in a bod way. That the state- 



ment may not mislead sanguine members of the junior 
bar it may be as well to say that all the vacancies are 
filled.— £<n« Journal (London). 

Thk Most that can bk Bxpeoted.— The attack that 
has been made on one of the appointments to the 
metropolitan bench well represents the * common 
form ' of criticism of patronage whioh a certain class 
of public writer keeps for use upon occasion. The 
defence is not to maintain that the best men are 
appointed. That is a height which even the heroic 
Gordon did not reach, as he confessed that of two can- 
didates equally qualified he would appoint a relative 
or the son of an old sohoolfoUow. All that can be 
expected is that, to adapt a celebrated quotation, 
patronage should go not for Interest but where interest 
is,— Law Journal (London). 

Inpbction im Books.— The transference of infectious 
disease through the medium of circulating libraries 
continues to attract attention. Among the latest sug- 
gestions dealing with the subject is one recently 
brought before the vestry of St Maiy's parish, 
Battersea, by Mr. J. J. Joseph, that the Local Govern- 
ment Board be advised to take such legislative action 
as will enable it to impose a penalty on any inmate of 
an infected bouse who may make use of books in cir- 
culation without notifying the existence of disease to 
the librarian. The proposal is worthy of careful 
consideration, and would, if adopted, add a suitable 
corollary to that useful regulation which forbids an 
actual sufferer from infectious disease to expose him- 
self in any public place. It will be noticed that it is 
intended to apply to all public libraries^ whether free 
or notf and any action on the part of the Board should 
t>e no loss extensive. Changes in law, however, are 
often tardy in development, and it therefore behoves 
the managers of libraries in the meantime to impress 
upon their readers by notice and regulation what is 
their evident duty in this matter.— Cancel. 

The Buffalo saloon-keepers do not think well of the 
rule applied in Toronto, whereby saloon licenses are 
distinguished from tavern licensee. They say that 
the supplying of meals and beds as well as whiskey, 
which constitutes tavern-keeping as distinguished 
from running a saloon where liquor alone is furnished, 
is " a downright farce in Toronto, and an innovation 
that cannot stand the test of time.'* It may be a 
farce in some cases, though the license commissioners 
of this city have done their beat to make it a stem 
reality; but it is certainly not an innovation. Mas- 
singer, in " A New Way to Pay Old Debts," makes 
one of the characters upbraid a saloon-man of the 
period in those words;— 

'* Thou never hadst in thy house, to stay men's 

stomachs, 
A pieoe of Suffolk cheese, or gammon of bacon, 
Or any esculent, but sheer drink only. 
For which gross fault I here do damn thy 
license.*'— Toronto MaH, 
Scruples of Conscience.— The examination of 
jurors for the trial of Krulisch, in New York city, 
incidentally disclosed the fact that several of the 
jurors had objection to capital punishment when in- 
flicted by hanging) but not to such punishment when 
inflicted by electricity. 
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Sorel has never been conapicuons for 
brevity in legal matters. The new city, in- 
a>rporated by 52 Vict, c. 80, has the honor 
to oampy a oonsiderable space in the volame 
of Quebec Statutes jnst issued. Tlie Act of 
incorporation comprises 685 sections, ex- 
tending over 115 pi^es. One may be per- 
mitted to express the hope that the mayor 
and conncillors may be able to walk without 
doabt or uncertainty by the light of this 
ample charter. 



It is a curious circumstance that while the 
Legislative Council of Quebec refused last 
session to approve of the Assembly bill in 
the RA. matter, it nevertheless passed three 
bills dispensing entirely with examination 
for admission to study, in the cases of three 
gentlemen who had never been regularly ad- 
mitted to the study of the law. It also 
cunconed in three Acts dispensing with ex- 
amination for admission to the study of 
dentistry. If the Legislative Council ap- 
proves of the law as it exists, it is difficult to 
understand why it is so ready to come 
to the aid of those who fail to comply with it 



Mr. Justice Church, in addressing the 
Grand Jury at the beginning of the recent 
term of the Court of Queen's Bench, at Mont- 
real, gave his opinion in fiavour of maintain- 
ing the Grand Jury system. "The office 
which you are here to fill " said the learned 
jadge, " is one of the most ancient and one 
of the most honorable known to our institu- 
tions, and although in late years it has l)e- 
come somewhat the fashion to assail ii and 
question its necessity or value, assigning as 
grounds for so doing that it is inconvenient, 
uaeleas, expensive, or any other reason which 
may suggest itself to the critic, nevertheless 
the office continues to exist, and, so far as 1 
can 8ee, is likely to last through our genera- 
tion, to be in due course handed down to our 
SQCcefi80E8,to be by them in turn transmitted 
or abrogated as to them shall seem wise- As 



' threatened men ' are said to * live long', so 
institutions like that of the Grand Jury, which 
have become ingrained into our system of 
criminal law, are not likely to be lightly cast 
aside, and I cannot but think that the office 
of the Grand Jury, rightly understood and 
intelligently and carefully administered, is 
one of our most valuable safeguards, both to 
the subject and the state, affording, as it 
does, a protection against hasty and ill-con- 
sidered accusations, and also a barrier to 
personal malevolence, prejudice or ill^wilL" 



On the much controverted hcense question 
his Honor had also something to say :— " It 
does seem to me that a general law regulat- 
ing the maximtmi number of licenses which 
might be granted in any municipality, and 
fixing that number with a view to keep the 
number of licensed houses fully within the 
actual public wants of the people, would be a 
very desirable step, and would be of material 
help in diminishing the pressure which is 
made upon licensing boards, a pressure 
which 1 am assured finds its abettors often 
amongst those whose social standing, public 
responsibility or private experience should 
have ranged amongst other circles and influ- 
onces- It is not always easy for the best dis- 
ix)sed men, exercising a discretionary power 
in a mixed community like ours, to resist 
the influence to grant an unnecessary num- 
ber of licenses, which a well organiased body 
of citizens, as in this city, several hundred in 
number, and supported by many others in- 
directly interested in their commerce, will 
bring to bear upon them, and if the hands of 
the licensing board were strengthened by 
legislation such as I have indicated, more 
satisfactory results might be achieved. High 
license has been suggested as an auxiliary 
measure to this or as a substitute for it. If, 
under our |)olitical system, revenue must be 
a consideration in dealing with this subject, 
any policy which secures the necessary 
revenue and stamps out the low groggeries 
and reduces the number of saloons, or of 
saloons and billiard parlors combined, should 
HBCure the active sympathy and countenance 
of all good citizens, especially of those who 
are concerned in the administration of the 
criminal law. The spectacle which every 
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vecnmiig term of this coart prMents, of 
young men, often of bright pftrtB and no^ 
seldom of xespectable parentage and con- 
nection, and even of good edacation and 
piospeets, being brought here to answer for 
violations of the laws respecting property, 
in thefts and embeulements and forgeries, 
or for oflfonoes against the person in as- 
saults, woundingSy and too often crimes 
ci graver magnitude, and the well-known 
fact that these of^noes are most generally 
traceable to the associations of the saloon 
and its kindred attractions, make persons 
placed as you and I are» anxious for the 
adoption of some radical change whereby 
these young offenders may be saved from 
the perils and inducements which are spread 
around them at every side, and we thus r^ 
lieved from the miserable duty of denounc- 
ing their misdeeds, attending at their trials, 
or taking part in awarding punishments. 
These considerations justify, if they do not 
call for, the observations which I have just 



COUR DE MAGISTRAT. 

Montreal, 15 mars 1889. 
Coram Champagne, J. 

HiGGlNS V. LaVIGNB. 

Vente^Agent — Re^xmnbUiU vis-d^-^ U com- 

meUarU. 
Juoi:— Qu'tm« perBorme qui achtte des wiar- 
chandisei cTun agent tans connaUre la qua- 
liU de ce dernier, mats qui re^oU la mar- 
chandiae diredement du ctmimeUant avec la 
faeture en mm nom^acqxMri mffisamment 
la cannaisaance qu*U a acheU du commetr 
tani pour Ore tenu de lui en payer le man* 
tani, twrUAii dans le cos oi^ U n^a pas enr 
core payi d Pagent, 
Pbr Cubiam. — Le demandeur dans son ac- 
tion reclame la valeur d'une^ certaine quan- 
tity d'hultres vendue et livr^ au d^endeur. 
Ce dernier plaide qu'il ne oonnalt pas le de- 
mandeur, qu'il a pris ces huitres d'un nomm^ 
Skill pour les vendre 4 moiti^, et lui a rendu 
compte apr^ les avoir vendues. Le ddfen- 
deur prouve par see deux engag6i qu'il a fait 
ce march6 avec Skill, mais il admet qu'il ne 
lui a rien pay6 aprte la vente dee huttres. II 
prouve aussi que les huitres lui out ^t/6 expe- 



di^ directement par le demandeur, et qu'il 
les a revues sans protester. Le demandeur 
de son c6t^, prouve par Skill que ce dernier 
4tait son agent, que le d^ndeur a re^ les 
huitres aux chars avec la Csctnre au nom du 
demandeur, et qu'il avait vendu les huitres 
pour le compte du demandeur. 

Jngement pour le demandeur avecd^pens. 

P. Lanet6i, avocai du demandeur. 

Oagnon A Bruchki, avocaU du d^feodeur. 

(j. J. B.) 

COUR DE MAGISTRAT. 

MoNTBBAL, 17 avril 1889. 
Coram Champaovb, J. 
Lagarpb v. Paqubttb. 
AssauJL indheni — Droit d^acHon — Pht — Doiii- 

mage—Prewoe, 
JuGi: — la Qu'tfn phre a droit d^acHon en 
dommage, en son propre nom, pour assaut 
indScent sur la persoMu de §es en/ants dans 
sa maison, 
2a Que dans ce cos, les etrfants assaUUs mmt U- 
moins compitents, 
Le demandeur alldgue qu'il est p^re de f»- 
mille et a deux filles dont I'une de 24 ana et 
une autre de 16 ans ; que le dtfendeor est 
boulanger et vient chaque matin livrer son 
pain k sa maison ; qu'un jour, profitani de 
I'absence du demandeur et de son ^pouae^ il 
aurait commis sur ses deux filles un assaut 
indecent De lA Taction en dommage pour 
$50.00. 

Le d^fendeur nia tous les faits, disant qn'il 
6tait un ami intime du demandeur et avait 
toujours 4t6 traits oomme lei dans sa mai- 
son ; que jamais il n'avait d^pass^ les homes 
de I'intimit^ et que Taction ^tait vexatcni«L 
AuiorUSs: NeU v. Thyhr, 15 L. C R. 102; 
AntUUw. Jf(w»a«,llLeg. News, 339 ; Aimii, 
Traits des Injures, V. 2., p. 346. 

La question de savoir si le p^ avait droit 
d'action pour un sssaut qui aurait M com- 
mis sur ses enfiints fut soulev^ La Conr 
fut en favour du demandeur et lui aooorda le 
jugement suivant : 

Jugement pour $20.00 de dommage el les 
frais d'action telle qu'mtentde. 
if. Migneron, avocat du demandeur. 
/. A, Sl Julietti avocat du d^fendeur. 
(j. J. b.) 
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OOUR DE MAOIBTRAT. 

MoinsBAL, 17 avril 1889. 
Coram Champagne, J. 
Lhlamo 7. BooHBUAU, et Thb Davis Sewinq 

MACKDia Co.* opposanL 
Hmmier mnnmani'—0ppo$Uion--Ordre de sitr- 

«». 
Jvak :— la Qufune opponiUm ne «ero paa ren- 
wjfte pane qv^H n'y apa$ dPordre de surnU 
par Ujuge; d aueun ordre n^eU re^ pat 
VkmtHer lOMiManl, «oyi devoir, dans ce ocui 
egt de eomtinuer eea proUdie, eatiM ienir 
eompie de roppotUUm ; 
2. Que lanque rhuMer mupend see procldh d 
JM rapport en eondquence, V opposition ee 
trawK riguUiremeni dttfont la Cow pour 
a^adieaHon, 

L'opfMSftDte prodnisit ane opposidon afin 
de distraire, r6clamant la propri^t^ d'line 
macfaiiiA ft oondre. L'oppoaition n'^tait w> 
Gompagnte d'aacun affidavit, maia oontenai^ 
one iojonction k Yhviianer saiaisaant de 8U8«> 
pendie Pextottiondesordres qn'il avail re^u^ 
■ignte d'on d6piit6 greffier de la Coar. 

L'oppodtioii fdt ocmteat^ parce que Tin- 
joootion n'^tait paa on ordre de sarsis donn^ 
par le joge; art 684 C. P. C. ; paroe que Pop^ 
poaMoD n'^tait pas acoompagn^ d'ane d6pa- 
•itUm 80IIS aemient, et que sans oeUe d^poai- 
tioB elle n'op^iB paa par elle-mfime suiaia. 

La Goor a renvoy^ la contestation sur le 
prindpe que rhuissier ayant suspendu seft 
pioo6dte, Topposition ^tait devant la Conr an 
iD^te,quelqu'aurait pu dtre Peffet de Pordre 
de soiaia donn^ et le d^iSMit d'affidavit si 
Pboisiier eut oontinn^ ses pioo6d^. 

Oonteatation renvoy^e sana frais^ 

Opposition nudntenoe avec d^pens. 

Dovici, Demen de Qervaie, avocats de Poppo- 
isat 
0. Mireault, avocat du contestant 

(J.J.».) 

CHANCERY DIVISION. 

London, April 12, 1889. 
inreTnnoN. Alwbyv.Timbon. (24LJ.N.G) 
Wm-^'Moneyein the toiJb'— Fo^Mnftwy Settle- 
mem^^Rpeffed Tranter. 
A testator gave to £. the whole of his 
lioQsss, land, fomitnie, jeweOeiy, and 
aoaeys in the bank in trust for her two 



children. At the time of his death he was 
residing in France, and wished to Invest 
£3,000 in Consols for the benefit of his natu- 
ral daughter, who was a minor. The cashier 
of the bank with which he dealt informed 
him that their rules prevented their purcha- 
sing Consols in the name of a minor, and ad- 
vised him that he should have the Consols 
purchased payable to bearer, and hand the 
scrip over to the daughter. He ordered such 
purchase to be made, and told the daughter, 
who was with him, '' These Consols are for 
yon.** He died before the scrip was handed 
over to him. 

NoBTH, J., held that the Consols did not 
pass under the bequest of moneys in the 
bank, and that there had been no complete 
transfer or declaration of trust in favor of the 
natural daughter or evidence of intention by 
the testator to constitute himself a trustee for 
her. There was, therefore, an intestacy as 
to the Consols. 

PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 

London, April 8, 1889. 
QuAOUBNiv.QuAQUBNi&Woon. (24L.J.N.C.) 
Ditforee — Age of Co^etpondenL 
In a case where the husband petitioned for 
a dissolution of marriage on the ground of 
his wife's adultery, it appeared that at the 
time the alleged acts of adultery were com- 
mitted the co-respondent was only thirteen 
years of age. 

Bvrr, J., held that circumstantial evidence 
only of adultery could not be received, the 
co-respondent being under the age of fourteen 
years. 

Petition dismissed, with costs. 



MR.' SERJEANT ROBINSON ON THE 
BENCH AND BAR. 

Mr. Serjeant Robinson has just published 
a volume of Reminiscences of singular merit. 
Not only are there very many good stories, 
but they are uncommonly well told, and the 
writer carries on his reader with unflagging 
interest through all his varied reminiscences. 
One of the most singular characters he de- 
scribes is Serjeant Arabin. 

Seijeant Arabin, he says, besides being 
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judge of the Sheriff's Court, was a com- 
missioner of the Central Criminal Court He 
was a thin, old, wizen-faced man, very 
eccentric in his ideas and expressions, and 
more so in his logic. One of the members 
of the bar made a collection of his sayings, 
and called it '' Arabiniana," and a few copies 
were printed for private circulation. I never 
possessed a copy, but I remember one or two 
of its pithy aphorisms* In sentencing: a 
prisoner who had been convicted of stealing 
property from his employer, he thus ad- 
dressed him : ** Prisoner at the bar, if ever 
there was a clearer case than this of a man 
robbing his master, this case in that case." 
Again he had to pass judgn)ent on a middle, 
aged man, who had been tried and convicted 
upon two or three indictment*^ and had then 
pleaded guilty to more. Arabin said, " Pris- 
oner at the bar, you have been found guilty 
on several indictments, and it is in my 
power to subject you to transportation for a 
period very considerably beyond the term of 
your natural life ; but the court, in its mercy, 
will not go as to as it lawfully might go, 
and the sentence is that you be transported 
for two periods of seven years each." 

A queer scene occurred at one of the 
evening sittings, which may be worth re- 
cording. Serjeant Arabin had come down 
from the dining-room, with the alderman on 
the rota, and they took their seats upon the 
bench, the countenances of both bearing 
testimony that their afternoon's carouse had 
not been a light one. The prisoner first 
upon the list was in the dock, and the 
prosecutor was in the witness-box, so that 
all was ready for the trial. There was no 
counsel in the case, and, that being so, thq 
judge always examined the witnesses from 
the written depositions which were taken by 
the magistrate and returned to the court by 
him. Now Arabin was very short-sighted, 
and also very deaf On this occasion he 
unluckily took up a set of depositions which 
had no reference to the prisoner at the bar ; 
the charge against him being that of stealing 
a pocket-handkerchief, while the judge's 
attention was fixed upon a charge of stealing, 
a watch. Holding the abortive writing close 
to the light, and peering at it through his 
spectacles, he began his examination. 



Judge—** Well, witness, your name is 
John Tomkins." Witness— "My lord, my 
name is Job Taylor." Judge — "Ah! I see 
you are a sailor, and you live in the Kew 
Cut" Witness— "No, my lord, I Uve at 
Wapping." Judge — " Never mind your being 
out shopping. Had you your watch in your 
pocket on the 10th of November ? " Witness 
— " I never had but one ticker, my lord, and 
that has been at the pawn-shop for the last 
six montha" Judge — ** Who asked you how 
long you had had the watch ? Why can't 
you say yes or no! Well, did you see the 
prisoner at the bar? " ** Yes, of cour^ 1 
did," said the witness in a loud tone of voice? 
for he began to be a little confused by the 
questions put to him. Judge — " That's right, 
my man, speak up and answer shortly. Did 
the prisoner take your watch ? " Witness — 
(In a still louder tone.) '' I don't know what 
you're driving at : how could he get it with- 
out the ticket, and that I had left with the 
missus ? " 

Arabin, who heard distinctly the whole of 
the last answer, threw himself back in his 
chair, adjusted his glasses, and glared at the 
witness-box with a look of disgust At last 
he threw down the depositions to an elderly 
counsel, who wad seated at tlie barrister's 
table, and said : " Mr. Ryland, I wish you 
would take this witness in hand and see 
whether you can make anything of him, for 
I can't." 

Now Ryland had been dining at the 
3 o'clock dinner, too, and he was never 
behind-hand in doing honor to tl^ .civic 
hospitality. He stood up, stared ferociously 
(for he had a countenance that could do it 
to perfection) at the unlucky witness, and, 
turning round and looking at the bench, 
observed : " My lord, it is my profound 
belief that this man is drunk." " If s a re- 
markable coincidence, Mr. Ryland," said the 
judge, '' that is precisely the idea that has 
been in my mind for the last ten minutes. 
It is disgraceful that witnesses should come 
into a sacred court of justice like this, in 
such a state of intoxication." Then, leaning 
over his desk to the deputy clerk of arraigns, 
who was seated below him, he said : ** Mr, 
Mosely, don't allow this witness one &rthing 
of exjienses. I'll put a stop to this scandal 
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if I can." I need hardly say that the soaroe 
of the mistake was discovered, and the 
witness got his expenses in the end. 

It is further recorded of Arahin that, in 
sentencing a man to a comparatively light 
punishment, he used these words : *' Prisoner 
at the har, there are mitigating circum- 
stances in tikis case that induce me to take a 
lenient view of it ; and I will therefore give 
you a chance of redeem mg a character that 
you have irretrievably lost" 

Again, be once said to a witness : '' My 
good man, don't go gabbling on so. Hold 
yoar tongue, and answer the question that 
is put to you." 

Arabin prided himself very much on pos* 
sessiug tbe faculty of recognizing faces he 
had once seen, and the result was that he 
often claimed old actiuuintanceship with the 
roj^ues and thieves that were brought before 
him. A young urchin, who had been found 
Ruilly of some petty larceny, came up for 
sentence. "This is not the first time," said 
the judge, " I have seen your faces young 
gentleman, and that you have seen mine. 
You know very well wo have met before." 
"No," said the boy, who began to whimper; 
**It'8 the first time I was ever here, your 
worthipw I hope you will have mercy, my 
lord." "Don't tell me that," said Arabin. 
"I can't be deceived. Your face is very 
£uniliar to me. Gaoler, do you know any 
thing of this youngster?" The gaoler 
answered: "Oh! yes, my lord; he's a very 
bad boy, a constant associate of thieves. 
He's been very badly brought up, my lord. 
His mother keeps a disreputable house in 
Whitechapel." " Ah," said Arabin, *' I knew 
I was right I was quite sure your face was 
well-known to me." . 

With regard to Mr. Southgate, Q.C., and 
Mr. Joshua Williams, Q.C. (a valued and 
lamented contributor to this journal), Mr. 
Serjeant Kobinson has much of interest to 
say. He remarks: It does often happen 
however that genius and onergy sulHce to 
overcome all apparent obstacles, whether 
mental or bodily, and the selection of a 
protiassional career, which, according to all 
human foiesight, would seem doomed to 
failure* has in the result an astounding 
success. 



I have in my mind at this moment an 
instance in the case of my late intimate 
friend, Thomas Southgate, Q.C. I believe, 
in his infancy, he was struck with what is 
called infantile paralysis, which, while im- 
pairing the physical powers, leaves the 
faculties of the mind intact His features 
were distorted ; his right arm was palsied, • 
and he could only write with his left hand. 
His movement from place to place was 
rather a shufiie than a walk, and his speech 
was afiected, though not unpleasantly so- 
With all these seeming disqualifications, 
and against the well-meant advice of his 
relatives and friends, he determined on 
going to the bar. He soon got into practice, 
and eventually became one of the most dis- 
tinguished among those members of the 
profession who attached themselves to the 
Cliancery Courts. He and Joshua Williams, 
Q.C, had the highest compliment paid them 
that any legal practitioner could well receive. 
When the Serjeants contemplated disposing 
of Serjeants' Inn, these two counsel were 
unanimously selected by the eighteen com- 
n<on-law judges as well as by the non -judicial 
members to advise them as to their position 
and their rights, and they continued to act 
in the character of their advisers until the 
sale and the partition were completed. 

To be thus chosen by the judges of the 
land from the whole body of the bar, was a 
just tribute to their talents and their dis- 
tinction. Southgate acquired a very large 
fortune. A few years before he died he , 
made it a rule that he would not make his 
appearance in court for any client for a less 
fee than fifty guineas, and he told me that 
during the year before he came to this 
resolve, his professional receipts amounted 
to twelve thousand guineas. He was a most 
amiable, and I need scarcely say, a most 
intelligent man, and a highly interesting 
companion There never was a greater con- 
trast between the ostensible and the real— 
the physical and the mental — attributes of 
any individual than was exhibited in his 
career. 

Can it be that the counsel mentioned in 
the following passage is still living, and still 
unrepressible ? 

I rememl)er another case of a barrister, 
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then reoently called, i^^)eariiig before the 
Court of Appeal, over which the Master of the 
RoUb, the late Sir Geoige Jeasel, pieeided. 
The novitiate had evidently prepared a most 
elaborate statement of his case, and seemed 
determined that it should be heard through- 
out He poured forth aigument after aign- 
ment into the unwilling ears of the judges, 
who tried in vain to put an end to him. If 
ever there was a judge who could put down 
a perBistent and implacable advocate, and 
make him think less of himself than was 
habitual to him, it was Sir Geoige Jessel ; 
but in this instance he was overmatched 
The enemy had always some fresh point to 
open out, and of course it must be listened to 
before it could be refuted. At length he 
mentioned one which Sir Geoige said he 
would at once refuse to hear discussed— it 
ought to have been taken in the court below. 
"But, myk)id, I did take it in the court 
below, and the judge stopped me." The 
chief revived. He looked forward over his 
desk, and said earnestly to his persecutor: 
•* Do you mean really to say, sir, that he 
stopped you?" "Yes, my tord; he really 
stopped me." **Did he?" said the chief 
" you would much oblige me by telling me 
how he did it; the process may be useful to 
me in ftiture." 

Mr. Serjeant Robinson adds some new 
stories (new, at least, to us) to the many told 
of Mr. Justice Maule. A witness who had 
given his evidence in such a way as satisfied 
everybody in court that he was committing 
perjury, being cautioned by the judge, said 
at last: " My lord, you may believe me or 
not, but I have stated not a word that is false, 
for I have been wedded to the truth from 
my infancy." " Yes, sir," said Maule, **but 
the question is how long you have been a 
widower." Nothing would restrain him, if 
an out-of-the-way notion came into his head, 
especially if it was a satirical one. On a 
question of costs coming before him, he re- 
marked: "This seems to me quite a nove] 
application. I am asked to declare what 
amounts to this, that, in an action by A. 
against B., C, who seems to have less to do 
With the case than even I have, ought to pay 
the costs. I do not believe that any such 
absurd law has ever been laid down— 
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aIthoii^,iti8tnie^IhAve not yetMSB tiw 
last nnmber of the Queen's Bendi Bfagott^" 
He was trying onoe ft man efaaiged with u 
assault upon a taaale» ' The detoueem&k up 
was ooosentonthepartof the 
and Maule soon made nphis mind 1 
was ibnndant ground for it; bat it 
qaestion for the jury, atthoagh in 
up he pretty dearly Indicated to 
opinion as to the ooorse they ought to 
But, as often hai^ienB when an inloicgling 
young specimen of the other sax is ooneeniad, 
juries are apt to wink at tittlefoiblee whieh 
ttiey would not tolerate in their own. In 
this instance they seemed for n kmg time 
very reluctant to adopt the jndge^a view ; bat 
he generally got his own way, and, hmwum . 
interposed with two or three sarcastic re- 
marks during their deliberationa, they *t 
length acquitted the prisonsr, whom Maule 
addressed in these words: "Let m% my 
man, give yon a bit of advice. The aazt 
time you indulge in these unseemly fiunili- 
arities, I recommend yon to insist on your 
accomplice giving her consent in writuig' 
and take care that she puts her signatMa to 
the document, otherwise, it seems to ma, yon 
may get before a jury wiw) will be satirfed 
with nothing else.^^Solieifori' JommaL 



JUDICIAL NOTICE-ALCOHOL AS AN 
INTOXICANT. 

The Georgia Supreme Court, in SnUer ▼. 
StaU (Oct 17, 1888), gave tiie folkiwiag 
oiunion :— 

That alcohol is an intoxicant is aa wall 
known and established as any other phyai- 
cal fact There is not one man in tea tfaeo- 
sand, nor a hundred thousand, who^ if naked 
whether alcohol is intozioating, woidd not 
reply immediately in the affirmathre. It 
is not a purely scientific foct, it laa focilbat 
every person of the oommonest \ 
ing knows. Indeed, it is a matter of < 
knowledge that alcohol is the intexiraling 
element of tha various fonns of bevemgea 
known as ^'sfHrituoos and infoTlcatmg 
liquors." It is known by the people | 
ally as well as they know that the aai 
duces heat, that summer ia sneceedad by 
winter, that flowers bloom in thaqidng; liiat 
the earth revolves, or that the bk)od dicnlatos 
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I flystoB. Would it be neoeiBary 
> trial of * ease, where any of these 
Mb were mvohred, to pnove to the jury any 
one cf them? We appfehend no lawyer 
wnld undertake to bniden the record of a 
em with midi prooH If therefore it be un- 
imesmmrf to pvoTe any of theee well-known 
pbyncal &ctB» why ahoold it be neoeasary to 
prow the equally well-known fact that 
aieohol ie an Intoxicant? In the case of 
BHfSa ▼. State, 58 Wis. 42, the defendant was 
iaifieted for selling intoxicating liqQors with- 
oet frit having obtained a license therefor. 
The pnxif was that he sold beer. The qaes 
tion before the court was whether proof that 
the dflfondant had sold beer was sufficient 
mof tbathe had sold maSt and intoxicating 
hqjux. Orton, J., in deUvering the opinion 
€f theeonrty oaid : " At the present time we 
an know thai this malt Uqnor, under the 
ganaric name of ' beer,' is made and used in 
most ef European countries, and in our own, 
and ia a common beveiage. Aslongaslaws 
fcrhoansing the sale of intoxicating liquors 
kave existedt brandy, whisky, gin, rum and 
otbar ikoholic liquids haye been held to be 
istoxicafcing liquon per m ; and why? 
9aai^ because it is within the common 
knowladge and ordinary underatanding that 
they are intoxicatmg liquors. By this rule of 
eommon knowledge, courts take judicial 
notiee that certain things are verities, with- 
out proof ; as in Chnmher% v- Charge, 6 Litt 
3S», the circulating medium in popular ac- 
ceptation was held to mean ' currency of the 
6tatef andinXompton v. Haggard,S T. B. 
Mok 149, the eiicolating medium was held 
to mean ' Kentucky currency ;* and in Janei 
V. Overakta, 4 T. B. Men. 547, the word 
'aMmey'washeldto mean paper currency. 
* * * Words in contracts and laws are to 
beuadontood in their plain, ordinary and 
popalar sense, unless they are technical, local 
or provincial, or their meaning is modified 
by the usi«e erf trade. 1 Qreenl. £v. 2 278. 
Whan, the general or primary meaning of a 
wold k once established by such common 
imagssnd general acceptation, we do not re- 
<isire evidence of its meaning by the testi- 
moBy ef wit nes s es , but look for its definition 
ia the dictionary.'' There are numerous other 
I holding that the courts will take judi- 



cial knowledge that beer is an intoxicant, 
and that the &ct need not be proven to the 
jury. It is true that there are authorities in 
oonfiict upon the question of whether beer is 
such a well-known intoxicant as to need no 
proof of the fact— some courts holding that it 
is, and others that it is not ; but no case was 
cited, nor have we been able to find any, that 
holds that it is necessary to prove that 
alcohol, whisky, brandy, gin or rum are in- 
toxicants. In the case of Com, v. Pechham, 2 
Gray, 514, it was held that an " allegation in 
an indictment of an unlawful sale of intoxi- 
cating liquor is supported by proof of such a 
sale of gin, without proof that gin is intoxicat- 
ing.'' The court say in that case : ** Jurors 
are not to be presumed ignorant of what 
everybody knows ; and they are allowed to 
act upon matters within their general know- 
ledge, without any testimony on those mat- 
ters. NoWi everybody i;iho knows what gin 
is knows that it is intoxicating ;and it might 
as well have been objected that the jury 
could not find that gin was a liquor without 
evidence that it was not a solid substance, as 
that they could not find that it was intoxi- 
cating without testimony to show it to be sa 
No juror can be supposed to be so ignorant 
as not to know what gin is. Proof therefore 
that the defendant sold gin is proof that he 
sold intoxicating liquor. " If this is a sound 
rule as to gin, and we think it is, it ought to 
«be more so as applied to alcohol, "the hoary- 
headed mother of all intoxicants,'' as ex- 
pressed in the charge of the court below. Of 
courscL if it is not well known and well recog- 
nized oy the people generaUy that a drink is 
intoxicating, prcx>f of the fact that it is in- 
toxicating should be required. If there is a 
new drink, or a bevera^ not so well-known, 
such as "agaric," "rioe-beer" and other 
drinks common under prohibition laws, proof 
.^hat it is an intoxicating liquor would be 
necessary. 



INSOLVENT NOTICES^ ETC. 

Quebec Offioial Oazetie, June 22. 

Judieial Abandonmenta, 

P. J. Boirin, Qaebeo, Jane 14* 
JoMph Loais Giuood, Montreal, Jane 18. 
Moiie Aithor Ooimet, boot and shoe manafaotnrer, 
Montreal, Jane IS. 
Mazime Kadeaa, Fraaerrille, May 81. 
Anselme Ponlin, Iberrille, Jane 5. 
H* Samson, tanner, Qaebeo, Jane 13. 
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CurcUon tigifpoitUed, 

Re Geo> Bisset. —James Reid, Qaebeo, curator' 
June 12. 

Re W. E. Bninet A Co., Quebec— D. Aroand, Que- 
bec, curator, June 19. 

Re Peter Gannon.— CDesmarteau, Montreal, curator, 
June 18. 

/feOravel, Kent A Co., crockery merchants, Mont- 
treal.— David WilliauiBon, Montreal, curator, June 18. 

Re Lamotho & Hervieuz.— O. Poliquin, Quebec 
curator, June 19. 

Re M. Lebourvoan k Co., Eaton.— J. McD. Uains, 
Montreal, curator, June 15. 

Re Med eric Lefebvro, La prairie. —Kent & Turcotte, 
Montreal, joint curator, June 14. 

Re Joseph Mead, Coalicooke.~C. Millier & J. J. 
Griffith, Sherbrooko, joint curator, Juno 13. 

Re 0. A. McCoy.-J. P. Royer, Shorbrooke, curator, 
June 15. X 

Re F. X. Pannoton, ion-koepcr, Throe Rivers.—T. E. 
Normand, N-P., Three Rivers, curator, Juno 15. 

Re Anaelme Poulin, Iberville.— A. F. Gervais, St. 
John's, curator, June 11. 

Re Avery D.Roed— Henry MilcK, Montreal, curator, 
June 17. 

Re Tremblay 4 Tremblay,— B. Angers, Malbaie, 
curator. May 15. 

DividemU, 

Re Damo L. Lambert — ^First and final dividend, 
payable July 9, C- Desmarteau, Montreal, curator. 

Re Dame Mary Anne White.— First and final cjivid- 
end, payable July 9, W. A. Ciildwcll, Montreal* 
earator. 

Re C. W. HifCRins. Papineauville.— First and final 
dividend (41c.), payable July 8, J. McD. Uains, Mont- 
real, curator. 

Re Charles Gulmont, Cap St. Ignace.— First and final 
dividend, payable July 9, II. A. Bcdnrd, Quebec, 
cumtor. 

Re h6on L. Raymond, I'Ange (lardicn.— First divi- 
dend, payable July 9, A. W, Wilks, Montreal, curator 
Sepnratifm a« to Property, 

Hcrmine St. Denis vs. Th<^odorc Dclagc, painter, 
Montreal, June 18, 



GENERAL NOTES. 



Strrkt ADVKRTiaEMENTS.— John Lee appeared at the 
City Summons Court recently in answer to a suinmuns 
charging him with exposing an advertisement in 
Cheapside which bad not been sanctioned by the Com- 
missioners of Police. The defendant was attired in 
red troui^ers and wearing a lone flowing girdle. On his 
chest and back were red strars. on which was the an- 
nouncement of a tea and coffee business. It was 
proved that the consent of the commissioners had not 
been obtained.— Mr- Matthew, who represented the 
defendant's employer, submitted that there was no 
advertisement, as the defendant only had some letter- 
ing upon him. The Salvation Army went about, he 
said, with letters upon them, and so did the police- 
men with their numbers.— Alderman Tyler decided 
that it was an advertisement, and inflicted a fine of 5s. 
and costs.— Zaio Journal . 



Mdedrb will out.— a dog proyed to be a danseroas 
witness against his master in an Arkansas murder 
trial. The man denied ever having seen the dog be- 
fore, but the animal picked him out among a dozen 
men, and manifested great delight at finding him. 
This incident was of importance, owing to the fact 
that the dog was found on the spot of the murder 
shortly after its occurrence, while the man declared 
that he had not been near the place. 
. Lroal Rrcrkation in Dakota.— a Dakota lawyer 
writes ; *' I have an addition to my family— a beaatif ul 
Jersey heifer calf. Am feeding him on skimmed milk' 
and living on cream that is cream. I have been teach- 
ing the calf to drink, and if one could see me in sorry 
looking clothes with one finger in the calf's mouth, its 
heatl between my legs, and one hand holding the milk 
pail, and in this shape tossed about the bam wherever 
'the rascal sees fit to drag me, it would forever ruin my 
chances for the bench.'' 

Sir Matthew Bcgbie, Chief Justice of British Col- 
umbia, long ago earned a high reputation for courage 
and probity. It is related of him that when the 
miners first came into the country, and lawlessness 
was feared, he rode alone fifty miles into the interior, 
went into a miners' camp and said: "Now, boys, I 
want you to understand that if there is goins to be 
any shooting here, there is f?oing to be hanging.*' And* 
as a matter of fact, law and order were much better 
preserved in British Columbia than in the mining 
communities across the border.— To/vn/o GMit, 

A MiLLiONAiRR'a Will.— A New York millionaire 
recently died, and when his will was read it was found 
to contain the following curious clause : "If any one 
of my heirs becomes idle, a drunkard, a gambler, or a 
worthless fellow, a rascal, or simply a spendthrift, if 
until the age of fifty he does not go to buf^iness by nine 
in the morning every day, save Sunday or holidays, if 
ho touches tobacco in any form, or spirits, if he attends 
races, breaks the Sabbath, ^c, he forfeits his ri^ht to 
the share allotted him of my fortune." The will is 
disputed by the heirs, but if it is held good, they will 
have to be careful . 

A Sui'RRMK CouRxJumjK.— Of Mr. JusticeGray.who 
was at the time a bachelor, but who i.« now married, 
a correspondent of the AUtany Time* writes : "Justice 
(trav, by the way, \9 a splendid succimen of manhood. 
He looks precisely like one of thomo English clergy- 
men that Anthony Trollopo delighted to depict in hiK 
innumerable novels. lie must bo fully six ft^et foar 
weighs probably two hundred and fifty pounds, has a 
clear ruddy complexion, dark hair (what there is of it), 
blue eyes, no beard or moustache, and only spare 
whiskers, worn in the English style. Justice Gray has 
some peculiarities), both in drci<s and manner. Ue has 
been an almost constant resident of Washington since 
ho took his $seat upon the bench in 188S, but winter or 
summer, he haR not been seen without an irreproach- 
able white cravat. In the winter time he is given to 
wearing a very long overcoat of the sackeoat style, 
which comes almost to his heels, and the soles of his 
shoe.*! are of an enormous thickness The justice is an 
inveterate pedcstrisn, and if the weather will permit, 
he walks from his house to the Capitol, and generally 
alone. Although he is now sixty years old, and has 
been for twenty years upon the bench, either of bis 
native State (Ma.s}«aehu8etts) or of the (U.S.) Supreme 
Court, Justice (iray does not look a day over forty-five- 
With his excellent health, robust constitution and 
temperate habit.><, he hasno doubt many years of active 
usetulnes:> before hina." 
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In I^vc V. Orakam, the Court of Appeal 
(MoDtfbal, June 26, 1889), formally decided, 
3 to 2, that in an action of libel the troth of 
the allied libel may be pleaded by the de- 
fendant» in justification ; or, at leajst, in miti- 
gation of damages. The Chief Justice who, 
with Mr. Justice Boss^, dissented, announced 
this to be.the decision of the majority of the 
Court, by which His Honor will consider 
himself bound in the future. Such a plea 
tberefoie, will be unassailable by demurrer. 
Mr. Justice Cross, in delivering the opinion 
of the minority, referred to the law of Scot- 
land which is similar, and intimated that in 
his opinion sijch a course was fairer to the 
plaintiff himseli^ as it gave him notice of 
what would be advanced by the defence, and 
opportunity to disprove it, if untrae. 



Two recent cases arising from accidents by 
elevators are reported. In Tousey v. Boherta, 
N. Y. Court of Appeals, May 3, 1889, the de- 
fendant owned a house, one apartment of 
which, on an upper floor, was leased to plain- 
tifiTs husband. An elevator was operated by 
defendant for the convenience of the occu- 
pants, the shaft of which extended below the 
groand floor. Plaintiff went to the door, in- 
tendii^ to go up, when it was opened from 
the outside by a boy, the brother of the man 
in charge, and ignorant that the elevator was 
already above, she stepped through the door, 
fell and was injured. She and others testi- 
fied that the boy had managed the elevator 
many times before, of which the manager 
was awaro) while others stated that he had 
never done sa There was no artificial light 
at the time, and the proof as to its necessity 
was conflicting. The Court held (1 ) that the 
evidence as to whether defendant was negli- 
gent, was sufficient to require the submission 
of the question to the jury, it being his duty 
to exercise due care for the safety of his ten- 
ants. (2) The evidence warranted the find- 
ing that plaintiff had the right to suppose the 
^wt was opened by one in charge of the 



elevator,' and that it was safe to go through 
it (3) It cannot be said as a matter of law 
that plaintiff was guilty of contributory ne- 
gligenee, by passing through the door without 
looking or listening. (4) An instruction, that 
although the boy was not a servant of .defen- 
dant, it was for the jury to determine whether 
the latter should not have exeitased such su- 
pervision over the building as to make it im- 
possible for the boy to do acts from which 
the tenants might infer that he was such ser- 
vant, is correct (6) A general exception to 
the refusal of the Court to give each and 
every instruction asked, when the record 
does not show which instructions were re- 
fused, is too indefinite to be availing. 



In Oberfdder v. Doran, Nebraska Supreme 
Court, March 27, 1889, it was held that the 
lessee of a building was responsible to bis 
servant for an injury by the fall of an unsafe 
elevator, caused by dry-rot of its beams, 
where by the terms of the lease the tenant 
was to keep the elevator in repair. The 
Court said : ** Freight and passenger eleva- 
tors, and like mechanical contrivances for 
merchandise, factories and hotels are of mo- 
dem use. Probably less than thirty years ago 
they were nearly unknown in this country. 
This is the first instance, under my observa- 
tion, in which the question of the liability of 
the occupant or tenants of buildings employ- 
ing an elevator to any class of persons suffer- 
ing injury by the use of it has been mooted. 
The lives and safety of guests at hotels, or 
the customers and empk)yees of a mercantile 
store or factory where an elevator is now in 
common use, must in the very nature of 
things, constantly depend for safety upon the 
strength of the machinery, its i^tenings and 
support, and the proper condition in which 
all parts are preserved, as well as upon the 
skill and fidelity of those intrusted with 
their management A great degree of respon- 
sibility thus necessarily rests upon the build- 
ers and owners of houses, in constructing and 
leasing them with this improvement, but 
more especially is the responsibility upon 
tenants to whose business operations it is 
made an important accessory. Many of the 
cases cited by counsel for plaintifQs in error 
seem to have been brought forward to estab- 
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lish the liability for injuries similar to that 
at bar upon the landlord and owner of the 
premises, and not upon the tenant, lessee 
and occupant These cases—especially those 
of Swords V. Edgar, 59 N. Y. 85; Howe v. 
Metcaif, 27 Conn. 631 ; Nugent v. CorporaHon^ 
12 Atl. Rep. 797— are cases where actions 
were sustained against persons standing in 
the relation of landlord, and not of tenant or 
occupant. But I do not think that the prem- 
ises and the logic of any one of these cases is 
such as to relieve the tenant or occupant 
from responsibility, or to establish thi pro- 
position that had the action been brought 
i^ainst him instead of his Ian* 1 lord, it could 
not have been maintained. While it will be 
admitted that the same legal principles will 
govern a case brought for an injury caused 
by negligence in failing to keep in repair an 
elevator operated in an hotel or store that 
would apply to an action fo injury for fail- 
ing to keep in repair an engine or other ma^ 
chinery of railway transportation, or by fail- 
ing to keep in repair the platform, guards, 
timbers and supports of a public wharf, yet in 
so far as there may be a difference necess- 
arily growing out of the nature and use of 
the several kinds of improvements respec- 
tively, I think that the greater burden is 
thrown upon those responsible for the safe 
construction, good repair and careful operas 
ting of a passenger elevator. The kind of 
domestic use to which these improvements 
are applied, the apparently slight risk which 
presents itself to those who often risk their 
lives upon the sufficiency of an elevator, and 
the care with which it is operated in ascend- 
ing and descending from one floor to another, 
are calculated to lull into a sense of security, 
without apprehension, and prevent inquiry 
and examination of the guest or customer 
into the construction, the condition or the 
material of such machinery. Indeed it may 
be said that all persons at hotelsi stores or 
buildings using elevators, if they do not "take 
their lives in their hands," constantly intrust 
them to the fidelity and skill of the construc- 
tor and attendant of such machinery ; and it 
may be answered that a like risk is involved 
in regard to our use of all the complex con- 
veniences of life. That such is true to a con- 
siderable extent is granted, but I know of no 



important experiment to save bodily labor 
and fatigue upon which the daily safety of 
individual life depends, and is so much en- 
dangered, as that of the passenger elevator. 
And it will be readily admitted thst a rale of 
law would be objectionable which fails to de- 
signate the person or persons in every case, 
whose duty it shall be to exercise proper 
care and bear the responsibility for the con- 
struction, preservation add managedient of 
all passenger elevators to the use of which 
the public are invited. While I would not 
say that where a man erects a building with 
an elevator, and negligently allows it to bo 
unsafely constructed, and afterward lets it 
to a tenant, and while the same is so occa- 
pied, a servant, customer or guest* or one of 
the general public, who has been expressly 
or impliedly invited to its use, is injured, 
without contributory negligence on his part, 
by reason of the unskilful construction or 
improper material of such elevator, an action 
for damages for such injury would not lie 
against the constructor or landlord, I do hold 
that in many, if not in mast cases, it would 
amount to a denial of justice to establish a 
principle or rule of law that would confine 
and limit the remedy to an action against 
the builder or landlord. And I think that in 
the very nature of things such injured person 
has a cause of action against the person who 
controls the premises, and profits by the busi- 
ness of which the elevator is a component 
part and accessory. In the case at bar the 
plaintiff introduced in evidence the contract 
lease of the premises from George Warren 
Smith, the owner, to the defendants, by 
which it appears that the defendants were 
by the terms of the lease to keep the premi* 
see, and especially the hydraulic elevator 
and all its connections, machinery and piites, 
in good order and state of repair, and free 
from all obstruction. This evidence obvia'es 
the necessity of the discossion of the qaestion 
of the direct primary liability of defendants, 
in case there be liability upon any one for an 
injury sustained by reason of the defective 
state of repair of the elevator in qaestion. 
And it appears that the authority of the cases 
cited by the defendant in error in the brief, 
and especially that of Burdick v. Cheadle, 26 
Ohio St 395, establishes such liabiUty of the 
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defradimta for damagm sustained by reason 
of the Italty and imperfect original construc- 
tion of the machinery." 



COUE DE MAGISTBAT. 

MoNTRHAL, 17 avril 1889. 
Co>ram Champ aons, J. 
Reid v. Trxkblay. 
Owner — FUMtron — RidamaHon — Terme non 

termini-'Salaire. 
JuGi :— Qi^im omrier, tratHxiUant d Vheure, 
qui quiUe, sans raison mjffisanU, le service 
de son patnm, n*a pas droit de ridamer le 
paiemetU de ee qui lui est dil, immSdiate' 
ment en partani, nuds quHl doit attendre le 
jomr ordinaire de la paie* 
PiR CuBiAM. — Les demandeurs au nombre 
de qoatra oat pds chacnn one action contre 
ledtfendenr pour la somme de 75 centins 
duunuiy prix d'une demle joum6e de travalL 
Lee demandeurs travaillaient ft Tbeure chez 
le d^endeur depuis plusieurs mois, et ils 
4taient payte tons les quinze jours. Le sa^ 
roedi, le 23 f^vrier, lis ont ^t^ pay^ comme 
d'habitnde, et le lundi matin, 25 f^vrier, ils 
ont repris TouYrage et ont travaill^ jusque 
ven midi, 6poque oii ils ont abandonn^ le 
service dn d^endeur, sans sa permission, et 
bore de sa oonnaissance, essayant d'entrainer 
avee eux les autres employ^ du d^endeur, 
et oe parce qu'ils n'^taient pas satisfaits de la 
Gondoiie du d^eudeur. Jj& jour m^e, le 
dtfeixleur les a remplac6i par d'autres em« 
ploy^ Le lendemain, vers 10 heures de 
ravaot-mldi, les demandeurs s'etaient pr6- 
8eot6s k la boutique pour parler au d^en- 
deur, ce dernier les a ^condoiti en leur di- 
sant: " Vons dtes dee grevistes, je ne veux 
pas vous reprandre." Les demandeurs de- 
mand^rent alors le paiement de ce qu'il leur 
^tait dii, et le d^fendeor r6pondit: ''Vous 
vieodrex le joor.de la paie et je yous pale- 
nu." La Goor est d'opinion que les deman- 
denn n'^taient pas jusUfiables d'avoir ainsi 
qaitt^ le serYice da d^endeur, et que oe der- 
nier D'6tait pas tenu de laisser son ouvrase 
poor se Tendre A son bureau et les payer ae 
suite. 

Action d6bout6e. 

Bergssin db Ledairi avocats des deman- 

denis. 
A. Dajardins, aYOCat du d6fendeur. 

(J. J. B.) 



COUR DE MAGISTRAT. 

MoNTBBAi^ 9 mai 1889. 
Coram Chamfaone, J. 
Dbllb MoPhbrson v. Stbybhs. 
Domestique^Saiaire—MaUre — Avis. 

Jvotz—Dans une action par mi domesOque 
pour son salaire : 

lo. Qu'tin domestique payi au mois ou d la 
semaine qui laisse le service de son ma/Ure 
sans lux donner Vavis voulu par la loi, et 
sans raison suffisante perd ses gages dia au 
moment de son diparU 

2a Que si, d*tin autre cdtiy U ne quitte son ser- 
vice qM du consentement de son mattrtf ce 
demief doit lui payer ce qui est dOi et ^chu 

AutorttSs : HasHe v. Morland, 2 L.C.J. 277 ; 
Bemier v. Roy, 1 Qp L. R p. 380. 

A, Maihieu, avocat de la demanderesse. 

Dunlop, Lyman <fc Macpherson, avocats du 
d^fendeur. 

(j. J. B.) 



COUR DE MAGISTRAT. 

MoNTBEAL, 29 mars 1889. 
Coram Champaqnb, J. 
&ruABT V. Janx BABRib et vir. 

Femwie stparie de hiens — Choses nhessaires d la 

vie—'Re^onsahilit&—InsolvabUiti du mari. 
JjjQt: — Qve pour qu'une femme stparie de 
hiens soit tenue responsable des cJioses nices- 
saires d, la vie employies ou consommies 
par sa /amille, U /out que le mari soit in- 
solvable et que le cridU lui ait iti donni d 
eUo^mime. 
Cette cause pr^sente de nouYeau la ques- 
tion de la responsabilit^ de la femme s6paree 
de biens pour les choses n^cessaires H la vie 
consommes ou employes par elle et sa fa- 
mille. La femme a plaid6 que son mari 6tait 
tenu des cbai^ges du manage, et qu'elle n'a- 
Yait jamais assume aucune responsabilit^. II 
a 4t6 prouY^ que la femme aurait prom is 
payer la somme r6clam6e, mais la Cour a 
consid6r6 qu'elle n*avait pas le droit de s'en- 
gager k payer une dette de son mari, si d*ail- 
leurs elle n'^tait personnellement tenue de la 
payer. 
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AutorUis : Laroie y. MiehauUf 21 L. C J. p. 
167 ; Hvdm & Marceau, 23 L. G J. p. 46; 
Pa^^iette y. OverHn, 2 Leg. News, p. 211 ; Badi- 
law V. Cooper, 3 Leg. News, p. 128; Bruneau 
V. Bdmes, 3 Leg. News, p. 301 ; Oavdreau v. 
Arrea, 3 Leg. News, p. 349 ; Broum. y. Ouy, 6 
Leg. News, p^ 111 ; Lefaivre y. Ouy, Dec. de la 
a cPAppel, Vol 3, p. 255. 

Action renyoy^ quant 4 la d^fenderesse, 
ayec d^pens. 

Oeo, U, MoffoUf ayocat du demandeur. 

P. B. LamiUtUy ayocat de la d^nderesse. 

(j. J. B.) 

OOUR DE MAGISTRAT. 

MoNTRBAL, 14 mars 1889. 
Ootam, Champaonb, J. 
Mabtinbau y. Brault. 

Sigfnifioaiwn d wipnmmn%er--Loyer^Demande 

depaiemenL 
JugA :— la Que la gignifioation faite au difen- 
dew en prison n'est pas valable, si Vhms- 
sier TCfMi les pieces au giolier ; 
2o. Que ceUe signification doit itre faiie per- 

sonnellement entre les guicheU ; 
3a. Que 2e loyer est qvJkraiiU et que ceUe saisie 
ayant iti prise sans que demande de paie^ 
ment eui iUfaiUy est prinuUwrle. 
Leboeufd: Doroo/^tayocats du demandeur. 
J. S. Lqroux, avocat du d^fendeur. 
(j. J. B.) 



8VPER10R COURT—MONTREAL* 

Sale of real estate— Action by purchaser to en- 
force— Putting vendor in default. 
The plaintiff agreed, in writing, to purchase 
a certain property for $11,000, of which f3,000 
was an existing mortgage which he assumed ; 
and of the balance, $6,000 to be paid on pass- 
ing the deed, which was to be done in ten day^ 
time, and $2,000 within two months from the 
date of the writing. This was accepted and 
ratified by the yendor, but the deed was not 
executed. The plaintiff, nearly five months 
afterwards, made a notarial tender of the 
$6,000, and also of the $2,000, less interest 
accrued on the mortgage, and called upon 
the yendor to execute a deed in accordance 

* To appear in Montreal Law Reportfl, 4j3. C. 



with the writing ; and he afterwards brought 
an action to compel the yendor to execute a 
deed*, but without making any deposit with 
the prothonotary. 

JJeW.-— That, in order to put the yendor 
legally in default, the plaintiff should haye 
tendered the $6,000 within ten days from the 
date of the writing, and that the tender sub- 
sequently was too late. Further, that the 
plaintiff should have renewed the tender by 
his action, and brought the money into court 
—Foster y. Fraser, Tait, J., Nov. 30, 1888. 

Oardien d^ office — Taxe-^Rhnunhxaion. 
Jugi:—Qae le gardien d'oifice a seul droit 
k r6muntoition et salaire, ainsi qu'ft la taxe 
mentionn^ en Tartide 600 du Code de Pro- 
cedure. — Longpri y. Cardinal, & Benn, Ta»- 
chereau, J., 13 mars 1888. 

Cession de biens— Procedures faites apr^s la ces- 
sion — Prais — Ordre du tribunaL 
Jugi .—Que la disposition de la loi sur la 
cession de biens qui declare toutes les proce- 
dures suspendues et que les frais faits par 
un crgancier, apr^ qu'il a eu connaiasance 
de telle cession, ne peuvent 6tre colloqu^ sur 
les biens du d^biteur, ne prononoepas la nal- 
lite absolue de ces procedures, et n'empdche 
pas les tribunaux, suivant les circonstanoes, 
de permettre la continuation des proo6d^ 
commences. — Thompson et aL y. Kennedy^ 
Mathieu, J., 21 nov. 1888. 

Ex6cuteur testamentaire— Saisie— Immeuble — 
Curateur d substitution — Hypothique — Au- 
torisation judiciaire— Substitution. 

Jugi:— lo. Que Pexecuteur testamentaire 
n^a pas la saisine ni Padministration des im- 
meubles et ne pent es-qualite contractor des 
dettes ft leur egard ; 

2a Que ni Texecuteur testamentaire, ni le 
curateur k la substitution n'ont en loi aucnn 
pouvoir d'hypothequer les immeubles d'une 
substitution, et que ni la Cour, ni le juge, ni 
le protonotaire, m^me sur Pavis du oonseil 
cle £amille, ne peuvent les y autoriser; le greye 
seul a le droit de les hypothequer sujet aux 
droits des appeles.— uirfeec y. Lamarre, Tas- 
chereau, J., 17 oct 1888. 
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&wfmat«onoe Jaite apr^a oeHon intentie — 
JElfrt ritroaetif—Preuve. 
Jvgi .-^-Qa'an toit sign^ par le ddfendeur, 
apr^ rinstiiatioii de Vaction, dana leqael il 
reconnait 6ti« endett^ envers le demandear 
et promet Ini payer le montant menUonn^ 
daos racticm, n'a pas d'effet r^troactif, et ne 
peat £tre une preave saffisante poar obtenir 
on jugement dans Paction intents avant la 
date de V^nt, lorsque oe dernier ne recon- 
nait paa le droit dn demandenr au temps de 
riDfltitixtion de Taction.— jBox^^ ▼. Grau, Gilb 
•l^S0octl888. 

Jwridktionr^Bref de prohiibUUm. 
/uj^;— Qn'il y a ouvertare i P^manation 
d'QQ bref de prohibition, an88it6t apr^s la 
signification de Paction, et avant de pUuder, 
ksaqu'k la £aoe m^me des proc^dnrea, il y a 
d^Qt absoln de jnridiction, quoiqne en g^ 
D^ le prindpe soit qae le bref de prohibi- 
tion ne pent ^tre pris sana avoir an pitiable 
oppo06 devant la Cour ft laqoelle on objecte, 
Km d^nt de jnridiction — Oaumond v. Clour 
de Ma^fittrat, Gill, J., 20 d^c. 188a 

ErktUeur tetlamenUnre ^ DesUtutian-- Inven- 
taire^Etat 9ou» aeing priv6 — Acgtaeace' 



Jiigi:—Qae lea h^ritiers on l^taires ne 
penvent pas, aprte plnsiears ann^, se plain- 
die da fait qne Pex6cuteur testamentaire n'a 
pas fiut an inventaire suivant la loi, mais 
s'est contents d'nn ^tat des biens sous seing 
pri?6, fidt par le testateur Ini-mdme quelque 
temps avant sa mort, et que oe £ait n'eat pas 
one ndaon ponr demander la destitation de 
I'extoteur.— Jlowwrd v. Ytde, Rainville, J., 
31 man 1881. 

Sub9tUuti<m avant 1855— /rmnuotion—Xedure 
et fiMioation^-EnreffUtremerU^DroitB ri- 
di. 

Jngi :—l0' Qae d'aprte Pancien droit tout 
acte comportant one substitution devait 6tre 
indna^, lu et public devant lea tribunaux 
civile, coar tenante ; Pinsinuation seule n'^tait 
pas saffisante. 

2a Qae Penregistrement d'acte comportant 
one sabstitation avant le statut de 1855, 18 



Vict, ch. 109, n'a pas Peflbt de remplacer 
Pinsinuation, la lecture et la publication exi- 
gfiiBB par la loi. 

So. Qne les^ droits des appelte avant Pou- 
verture d'une substitution sont des droits 
tMs compris dans les articles 2172 et 2173 
du Code Civil, et dont le renouvellement 
d'enregistrement est exig6 aprds les deux ans 
de la mise en force d'un nouveau cadastre. 
^De^ina v. Daneau^ Ouimet, J., 30 oct 1888. 

DonaHan^Ciauae cPiMaiaismibiUii--'AHmefU^ 
InaHinabUiU. 
Jvgi.'-^ue dans une donation une clause 
d'insaisissabilitd est distinote de oelle d'ali^ 
nabilit^ et qu'une pension alimentaire inaai- 
sissable est oessibla— /Vaitfvr dit Laehapdle 
V. Bnmet, Tellier, J., 20 nov. 1888. 

Femme afyarU de bieM-~BetpcnsahUUS^Ch(h 
aes nieeaaairea d la vie -^ JnaolfnbiiUi du 
mari. 

Jugi :—lo, Qu'ft d^ut de convention, la 
femme, mdme B6par6e de biens, qui achate 
pour les besoins de sa famille et de la maison 
commune est oenste le £aire pour et au nom 
du mari; 

2a Que le marchand, outre le credit donn6 
ikjA femme dans ses livres, doit ^tablir, au 
moins par une prenve de ciroonstanoes, que 
la femme s*est rendue respcmsable person- 
nellement, lorsqu'elle n'a pas achet6e en son 
propre nom ; 

So. Qu'en poursuivant une femme pour les 
choees n^oessaires ft la vie, le demandeur 
doit aligner et prouver qne le man est inca- 
pable de satisfaire ft oes rtelamations.— Xi^^t 
V. Bachand, Tellier, J., 30 nov. 1888. 

QuUtofwe partieUe—Hypothique—l^ae en de- 
meure--'Notifioalion en cour. 

Jttgi .*— la Qu'un d^biteur hypothtoure qu 
paye une partie de son obligation, a droit 
d'obtenir de son cr6ancier une quittance et 
d^chaTge d'hypoth^ue partielle; 

2o. Qu*une mise en demeure et un prot^ 
pent 6tre valablement fait, par un notaire . 
dans la salle de la Cour de Police, pendant* 
une s^noe de la Cour, lorsque le d^fendeur 
4tait introuvable ailleurs les jours pr6cMents. 
—Chriatin dit St-Amour v. Morin, Gill, J., 17 
oct 1888. 
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Thnbra judieiaire»--NuUiU aUolMt^Inienef^' 

Jugi :— lo. Qa'an document judidaife non 
rev^ta dee timbreB jodiciftirM leqais par la 
loi est frapp6 d'une nnllit^ radicale et ab- 
solue; et que oette nullity ne peut toe ooa- 
verte par Tapposition des timbree apr^ le 
Jugement rendu ; 

2o. Que lee partiee int^reas^ee ne peuvent 
dtre tenuee de oonteeter une intervention 
auBsi longtempa que lee moyens d'interven. 
tion n'ont pas ^t^ produils; m^me lorsque 
I'intervention oontient les moyena, il fiiut 
que I'intervenant en produiae d'autrea dans 
le d^lai ou declare qu'il n'en a pas d'autrea 
ft pnxinire.— iLitft^nofi v. RieUe^ en r^viaion, 
Johnson, Jett^, Taachereau, J J., 9 juln 1888. 

ProcSdwre abandonnie, annvlie ou renvoyie Bouf 
recoun^Paiemmt prialaUe de$ frais. 
Jugi — Qu*il faut assimiler une procedure 
renvoy^ ou annul^i sauf reoours, & une pro- 
oMure abandonn^, et que dana oes caa, sui- 
vant la dispoeition de rarttcle463 du G. P.Cf 
la partie qui reoommenoe doit pr6alablement 
payer les frais dea premidree proo^durea.— 
lAuigwin v. Rxdie, Gill, J., 30 nov. 1888. 

Judicaium tolvi—Ddai—AvU de motUm. 
Jug6 : — ^Qu'un avis de motion pour caution- 
nement judtcotum wlvi donne d'une mani^re 
irr^uli^re et nuUe, mais dans le d^lai voulu 
par la loi, et renouvel^ par ordre de la Cour 
ft un jour ult^rieur en dehors du dit d^lai,est 
Buffisant— AfoffMon v. Miller, Mathieu, J., 18 
sept 1888. 

Aclifm hypoUUcaire — Frais sur action person" 
nelle anUriettre — EnregistremenL 
Jugi: — Que le cr^ancier d'une obligation 
hypothto^ire qui poursuit son d^biteur per- 
son neliement. ne peut subs^uemment, dans 
une action en d^laration d'hypothdqne cen- 
tre un tiers-d^biteur, r6clamer les frais qu'il 
a faits dans Taction persoiinelle, si ces fraia 
ii'ont pas 6t^ enregistr69 contre Fimmeuble 
portant Thypothfique. — Sancer v. Thibeau, 
Loranger, J., 19 oct. 1888. 

Jugemeni itranger — Plaidoyer^Riponse 
en droit. 

Jugi : — Que quoique la section 4 du cha- 



pitre 14 dnatatat de Quebec, 40 Vict, dtoite 
que dana toute pounuite intents sur un ju- 
gement rendu dana une autre province du 
Canada, toute d^ense qui aurait pu toe faite 
ft la pounuite originaire peut dtre plaid^ ai 
le d^endeur n'a paa M originairement assi- 
gn^ personnellement, ou en I'abaence d'aaai- 
gnation peraonnelle ai le d^endeur n'a pas 
compam, n^anmoins, les dispoaitiona de ce 
statutne |jeuvent 6tre oppoe6es ft un plaidoyer 
par une r^ponae en droit, mais la defense 
faite devra 6tre jug6e au m^te, surtout loia- 
que^ le demandeur n'a paa alldgu^ dana aa 
d^aration les cauaea de la premidre action. 
--Oreen v. Brooks, Mathieu, J., 28 mai 1888. 

Inscription pour enquHe — Oonsentement da par- 
ties— C. P- C arts. 283 et 284. 
Jugi: — Qu'une inscription pour enquete 
doit a'entendre de I'enqudte au long, et que 
oette inscription ne peut ae faire que da oon- 
sentement des partiea ; qu'une autre inacrip- 
tion pour enqudte et m^rite produite par 
I'autre partie doit prSvaloir.— Green v. Brooks, 
Loranger, J., 19 oct 1888. 

Action en dommage^T\Ueur ad hoc — ifineur— 
Ade de tuteUe—Enregistremefit — Preuw* 

Jugi : — la QuWe action en dommage pour 
un mineur peut 6tre intentee par un tnteur 
ad hoe dilment autoris^ ; 

2o. Que dana une action par un tutear, il 
n'eatpaa necesaaire d'all^uer sp^ialement 
que I'acte de tutelle a M enregistrg avant Tina- 
Utution de Paction, et que sur I'all^gation que 
le demandeur a M dClment nomm^ tuteur 
ad hoc, I'on peut prouver I'enregistrement de 
Pacta de tutelle.— ^(toin y. La Cie, de a F, 
Urhain de Montrial, Mathieu, J., 23 aept 1888. 



THE FEDERAL LICENSE ACT. 

The text of the report of the Privy Council 
upon the constitutionality of the Liquor Li- 
cense Act, 1883, referred to in 8 Le^. News, p. 
409, does not appear to have been included 
in the ordinary reports. The report of the 
Supreme Court of Canada upon the same mat- 
ter will be found in 8 Leg- News, 26 ; and the 
argument before the Judicial Committee in 
8 Leg. News, 379. Aa the text of the report 
of the Privy Council is useful for reference, 
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we extract it from Seesional Papers of Quebec, 
1886, Vol. Ill, No. 5a The text of the case 
Bobmitted to the Jadicial Committee is not 
gi?eii, but it was probably similar in sub- 
stance to that submitted to the Supreme 
Conrt of Canada, which was as follows:— 
Cass. 

The following questions are referred by his 
Excellency the Govemor^General-in-Council 
to tlie Bupreme Conrt of Canada for hearing 
aai determination, in pursuance of the pro- 
Tisions of the 26th section of 47 Vict ch. 32, 
iniitaled, ^'An Act to amend the Liquor Li- 
cense Act, 1883 : '' 

Ist Question -.—Are the following Acts, in 
whole or in part, within the legislative au- 
thority ci the Parliament of Canada, viz. : (1) 
The Liquor License Act, 1883 ; (2) An Act to 
amend " Tiie Liquor License Act, 1883." 

2Qd Qaestion : — If the Court is of opinion 
that a part or parts only of the said Acts are 
within the legislative authority of the Parliap 
ment of Canada^ what part or parts of said 
Acts are so vrithin such legislative authority ? 



At thb Coubt at Windsor Castlb. 

December 12, 1885. 
Prbbbrt: — ^Thb Qubbn's Most Exchllbnt 
MAjBnr; Lord PRBsmsNT; Lord Gbobob 
HAMnLTON ; Mr. Pi.unkbt. 

Whereas, there was this day read at the 
Board a Report from the Judicial Committee 
of the Privy Council, dated Nov. 21 last past, 
in the words following, vis. :— 
"Your Majesty having been pleased, by your 
Order-in-Council of the 19th May last past, 
to refer unto this Committee the humble peti- 
tion of the most honorable Henry Keith Petty 
Fitiniaarioe, Marquis of Lansdowne, Gover- 
nor-General of the Dominion of Canada, 
humbly praying that a Special Case and the 
decision of the Supreme Court of Canada upon 
the same, with reference to the competence 
of the Canadian Parliament to pass the Acts 
46 Vict c 30, and 47 Vict c. 32. in whole or 
in part, may be referred by yonr Majesty to 
this Committee to report thereon ; The Lords 
of the Committee, in obedience to yonr Ma- 
jesty's special order of reference, have taken 
the said humble petition into consideration, 
and having heard ooonsel thereupon for the 



Dominion of Canada, and likewise for the 
Lieutenant-Governors of the respective pix)- 
Tinoes of Ontario, Quebec, Nova Sootaa and 
New Brunswick, and having been attended 
by the agents for British Oolumbia,their Lord- 
ships do this day agree humbly to report to 
your Majesty, as their opinion in reply to the 
two questions which have been refened to 
ibem by your Majesty, that the Liquor Li* 
eense Act 1883, and the Act of 1884 amend- 
ing the same, are not within the legislative 
authority of the Parliament of Canada. 

''The provisions relating to adulteration, 
if separated in their operation from the rest 
of the Acts, would be within the authority of 
the Parliament ; but as, in their lordships* 
opinion, they cannot be so separated, their 
lordships are not prepared to report to your 
Majesty that any part of these Acts, is within 
such authority." 

Her Majesty having taken the said report 
into consideration was pleased, by and with 
the advice of Her Privy Council, to approve 
thereof and to order accordingly. Whereof 
;the Governor-General of the Dominion of 
Canada, the Commander-in-Chief, and the 
Lieutenant-Governors of the respective pro- 
vinces of the Dominion for the time being, 
and all other persons whom it may concern, 
are to take notice and govern themselves 
accordingly. (Signed) 

C L. Pml. 



APPEAL REOISTER—MONTREAL. • 
Wednefday, June 28, 1889. 

Ledvc A Qrahnm. — Petition for leave to ap- 
peal rejected; Dorion, C. J., and Bosse, .1., 
diss. 

Sigoidn <fe Religiewen de VHdtd IWeu.— Peti- 
tion for leave to appeal granted. 

Edison Electric Light Co, dc Royal Electric 
Co. — Judgment confirmed, Bosse, J., diss. 

Pigeon dc Cour du Recorder. — Judgment con- 
firmed. 

Enarut dc Lamb — Judgment confirmed as to 
the encroachment, and reversed as to costs 
of survey. Costs in Court below to respon- 
dents ; costs in appeal in favor of appellant 

La Minion de la Grande Ligne ds Morrisieltt. 
—Appeal dismissed with costs. 
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NwdhmMT S iiZexander.— Judgment oon- 
firmed. 

Dorion A D&rion dtCie.de /V^t— Judgment 
revened, Teasier, J<, diss. 

Roherge A CU' ChenUn de Far du Nord. Noe, 
20 and 141.— Appeals dismissed. 

The following cases heard at Quebec, were 
also judged :— 

LeeoatB & /oMdoti.— Judgment reversed 
with costs. 

Roy <k J2ocIft^ii«.-'Judgment reTersed, Tes- 
sier, J., diss. 

Roy A Marixneavi^ — Judgment confirmed. 

The Court adjourned to September 16. 



INSOLVENT NOTICES, ETC 

QwAtti Qifkial OoMeUe, June 2S. 

Judicial AbandonmetU»» 

H^Iarie Baohand, parish of St. C^saire, Judo 26. 

Hanri Avila Belisle, trader, iiarish of Ste. Asathe 
dMMoiita,JaM2l. 

T. James Clazton k Co., merohantii, Montreal, 
Jane 22. 

Dame Rdith Matthews, marekande DuMtoue, wife of 
H. W. Jewitt, Montreal, June 22. 

Am6dte Hardji doing basineas under name of ** A. 
Hardy A de.," Montreal, June 24. 

Wm. Peatman* merehant. St. Hyacinthe, June 21. 

Peter John Soully, watehmaker and jeweller, Mon- 
treal, June 20. 

(hanUon appointecU 

lU P. J.BoiTin.— N. Matte, Qaebeo, curator, June 25. 

R€ Eustoe DallairO) SL Germain dn Lao Btohemin- 
— T. Lsssard, N.P., curator, June 18. 
• Re John F. Hau?«r, Montreal.— J. McD. Hains, 
Montreal, curator, June 21. 

Rt Thomas MoRae k Co., Cookshire. — J. McD. 
Halns, Montreal, curator, June 24. 

/2t William MoCrudden, jnn., boot and shoe dealer. 
—A. W. Steyensoo, Montreal, curator, June 24. 

iitS. J. McDomad.-C. Millier and J. J. Griffith, 
Sherbrooke, joint curator, June 24. 

Re P. A. Morin, Quebec.— Kent k Turootte, Mon- 
treal, joint curator, June 19. 

Re H.Samson, Quebec. —D. Aroand, Quebec, curator, 
June 96. * 

DivldemU. 

Re Wm. Dieterle.— First and final dividend, S. C. 
Fatt, Montreal, curator. 

Re R. Duckett k Cc^First diridend. payable July 
15, Kent k Turootte, Montreal, joint curator. 

Re KB, Jacques.— First and final dividend, payable 
July 15, J. 0. Dion, St Hyacinthe, curator. 

Re Timothy Kenna. — Dividend, payable July 16, 
A. B. Stewart* Montreal, curator. 

Re Ke rr Piano Co., Montreal.— First and final diTi* 



dend, payable July 15, Kent k Turootte, Montreal, 
joint curator. 

Re Jnlien Martineau. — First and final diridend. 
payable July 15, Kent k Turootte, Montreal, joipt 
curator. 

Re F. A Mathiou. MontreaL— First and final diri- 
dend, payable July 15, Kent k Turootte. Montreal, 
joint curator. 

Re J. A. Tranquille, St. Louis de Gonxague. — ^Divi- 
dend, payable July 15. Kent k Turcotte, Montreal, 
joint curator. 

Re Georges Warren. -First und final dividend, pay- 
able July 12, E. Angers, Malbaie, curator. 

Separation ae to property. 

Onteime Boivin vs. Magloire Fournier, trader, parish 
of St. Alexandre, Juno 25. 

Lucy Maria Cuttill w. Charles William Koppel, en- 
graver, Montreal, June 19. 

Aim6e Prince or. Calizte Hubert, butcher, Laroohelle. 
June 24. 



GENERAL NOTES. 

The Late Mr. Gbndbok.— Mr. P. S. Gendron, for- 
merly prothonotary of Montreal, died at his residence 
at St. Hyacinthe, June 11, at the age of 60. For many 
years Mr. Gendron represented the Connty of Bagot 
in the Commons. In 1874 he was appoint d prothono- 
tary jointly with Messrs. Hubert k Honey. Ue retired 
a few years ago. 

PBR8BVEBAVCB.— A Toronto correspondent writes :— A 
young gentleman named Stewart, who was strioken with 
small'poz during the Montreal epidemic and rendered 
wholly blind, was to-day admitted to the Bar, having 
passed his examination with the highest honors. Be 
had to be taught entirely by ear. and the questions 
were read to him by a child and answered by him on 
a type-writer. 

A Cask to bk RBrBBBBO.— An English judge had a 
well known disinclination to try any case involving a 
question of account. On one occasion the counsel for 
the plaintiff in a suit brought before his lordship 
stated in his opening that his client's husband had 
gone to " his long account." " What is that ?" asked 
the learned judge, pricking up his ears. '* A long 
account ? I'm not going to tiy a question of aoooont. 
I shall refer this c 



Law fbom Ghbkt.— A Belgian subject found himself 
in New York anxious to return home, but without the 
means to pay his passage. It occurred to him to sur- 
render himself to the police as a criminal guilty of a 
very serious charge. The magistrate heard the case. 
and ordered him to be returned for trial to his own 
country. On his arrival at Ghent it was shown that no 
such crime had been committed, and the prisoner was 
put upon his trial for obtaining by fraud £120, the cost 
of his journey home. The Ghent tribunal held that, as 
it could not be proved that the prisoner had not oom- 
mitted the crime, he could not be found guiltgrof 
fraudulently representing that he had. He was ac- 
quitted, but subsequently convicted of being a vaga- 
bond in the streets without the means of subflistance, 
and sentenced to six months' imprisonment—/^ 
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The second i^pointment to the bencli <^ 
the Superior Court, provided for last eeBsion, 
htt been filled by the appointment of Mr. 
W. W. Lynch, Q.C., formerly solicitor 
general, which bears date Joly 6. There 
will now be ten judges of the Superior Court 
resident in the district of Montreal. 



By order-in-oouncil, of date July 1st, 1889, 
the Act of the Quebec Legislature, passed 
last session, '* An Act to amend the law re- 
pecting district magistrates,'' has been dis- 
allowed by the Dominion GoYemment 



DISCLOSINO THE CONFIDENCES OF 
THE CAMERA. 

The injunction 'register,' which is now 
the watchword of all desirous of maintaining 
their legal rights in a large and increasing 
area of the relations of life, cannot be ignored 
even in the case of copyright, in spite of tha^ 
osoal practice of publishers not to register 
tiU they bring an action, and in spite of the 
interesting decision of Mr. Justice North in 
PoUard y. The Photographic Company, 58 Law 
J. Bep. Q.B. 251, reported in the April 
nomber of the Law Journal Beports, in 
which he found another way of help for 
tbode who had disregarded it. There is no 
wonder that the plaintiffii on the occasion in 
qoflsUon should fail to suspect that the 
neoessity for registration lurked under their 
legal right in the simple relation of customers 
and photographer. The female plaintiff, as 
Mr. Justice North judicially described the 
chief actor in the case, may by less respon- 
sible persons be allowed the courtesy of the 
description of the £air plaintiff, and by her 
friends of the same sex would at least have 
been admitted to be one of those who ' photo- 
graph well.' She visited the shop or studio 
ofoneJ. Moll, of Rochester, trading under 
the name of the ' Photographic Company/ 
•od as related by the learned judge, lelaziiig 



a little his stemnass of expression, had her 
photograph taken in various positions. The 
photographs wero sent home and the bill was 
paid, when, as Christmaa approached^ the 
lady and her husband became awaie that 
the lady's photograph was being exhibited 
in the photographer's window* ' got up,' to 
use the commercial phrase adopted in the 
case, as a Christmaa card. To have one's 
fSaoe sent freely round on Christmas Eve to 
annonnoe through a leafy scroll ' A meiry 
Christmas and a happy New Year* to all the 
inhabitants of Rochester whose friends take 
a fancy to this particular vehicle for the 
compliments of the season is not pleasant 
A solicitor's clerk was accordingly sent to 
obtain formal evidence. He became the 
purchaser of one of the photographs for 
two shillings, whereupon an action was 
brought and an izgnnction applied for. 

Mr. Justice North, in giving judgment, 
propounded for himself) as decisive of the 
casei the question whether a i^otogn^her, 
who has been employed by a customer to 
take his or her portrait^ is justified in 
striking off copies of the photograi^ for his 
own use, and selling and disposing of them« 
or publicly exhibiting them by way of 
advertisement^ or otherwise, without the 
authority of such customer, either express 
or implied, explaining the reservation as to 
authority by adding that a photographer is 
frequentiy allowed, on his own requestyto 
take a photograph of a person under drcnm* 
stances in which a subsequent sale by him 
must have been in the contemplation of the 
parties, although not actually mentioned. 
That reservation of the learned judge would 
apparently include the case of public pemons, 
such as actresses and even statesmen! who 
are photographed for nothing by enterprising 
artists. Mr. Justice North proceeds to 
answer his question with a direct negative, 
and his proposition read accordingly un- 
doubtedly goes very far. Logically it appears 
to fi^ve everyone a copyright in his own 
features, and that by the operation of the 
common law without a statute. Mr. Justice 
North, as he proceeds to give the grounds of 
his decision, considerably modifies the 
previous statement when he lays down his 
first ground as depending oni he principle 
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that where a person obtains information in 
the couise of a confidential employment 
the law does not permit him to make any 
improper use of the information so obtained, 
and an injunction is granted, if necessary, 
to restrain such use; as, for instance, to 
restrain a clerk from disclosing his master's 
accounts, or an attorney from making known 
his client's aflGAirs, learnt in the course of his 
employment This principle requires a re- 
lationship to support iti and while it would 
justify the reproduction of a stolen sketch or 
a photograph produced by that modem 
instrument of torture, an instantaneous 
pocket camera, it involves that the breach 
of confidence be in the scope of the relation. 
Would it apply, for example, to a barrister 
publishing a sketch of his client surrepti- 
tiously taken in the course of the trial? Mr. 
Justice North's second ground, based on the 
principle which, as he says, is clear that a 
breach of contract, express or implied, can 
be restrained by injunction, takes up the 
position 'that the case of a photographer 
comes within the principles upon which 
both these classes of cases depend,' and the 
learned judge proceeds to give his reasons as 
being that ' the object for which the photo- 
grapher is employed and paid is to supply 
his customer with the required number of 
printed photographs of a given subject For 
this purpose the negative is taken by the 
photographer on glass, and from this negative 
copies can be printed in much larger num- 
bers than are generally required by the 
customer. The customer who sits for a 
negative thus places in the hands of the 
photographer the power of reproducing the 
subject, and, in my opinion, the photographer 
who uses the negative to produce other 
copies for his own use, without authority, is 
abusing the power confidentially placed in 
his hands merely for the purpose of supply- 
ing the customer.' Further, the learned 
judge holds that the bargain between the 
customer and the photographer includes by 
implication an agreement that the prints 
taken from the negative are to be appropri- 
ated to the use of the customer only. As 
the learned judge points out, no case has 
been decided as to the negative of a photo- 
graph, and cites several cases in the books 



which he considers analogotis, on two of 
which he mainly relies. The first is Murray 
V. Reaih, 9 Law J. Eep. (as.) K. B. 119, in 
which an engraver, to use the words of Lord 
Tenterden, took a certain number of impres- 
sions from a plate which he had contracted 
to engrave for the use of another. In other 
words, he stole some ' proofs before letter/ a 
very grievous bzeach of his duty and injury 
to his employer, but not very closely 
analogous to the negative of a photograph, 
of which the last, and not the first, impres- 
sions appear to have been taken. The 
engraver's plate belongs to the employer, 
and is returned to him or is broken up, but 
the negative belongs to the photographer. 
Tuck <fc Sons v. Prieskr, 66 Law J. Rep. Q,B. 
553, the second case, was an action between 
a publisher and a printer of engravings, and 
it was held that for the printer to strike off 
copies for himself, and thus enter into com- 
petition with a publisher, was a breach of 
the contract between them. The Duke of 
Queensbury v. Shehheate, 2 Eden. 329 ; Prince 
Albert v. Strange, 18 Law J. Rep. Chanc. 120, 
and ' the well-known principle, that a student 
may not publish a lecture to hear which he 
has been admitted,' by which reference is no 
doubt made to Lord Eldon's celebrated 
series of fiuctnations, terminating in a de- 
cision in favour of Mr. Abernethy, and 
against the Lancet, in the case of Aberneihy 
V. Hutchinson, 3 Law J. Rep. (as.) Chanc- 
209, are also referred to by the learned 
judge. 

The photographer's position bears hardly 
a suflaciently close analogy to this class of 
case, and Mr. Justice North outdoes Lord 
Eldon by fortifying his position not only by 
relying on the breach of a confidential relation 
and a breach of contract, but on the right bf 
property in the plaintiff common to the cases 
on which he relies by way of analogy, and 
he points out that a person whose photograph 
is taken by a photographer is not deserted 
by the law. It is quite true that by sections 
1 and 4 of the Fine Arts Copyright Act (25 & 
26 Vict c. 68) the negative of the photograph 
is the copyright of the person for whom it is 
executed for a valuable consideration, if it is 
registered before the infringement takes 
place. That this Act does xiot allow snbse- 
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qoent legistration, like tiie Literary Copy- 
right Act, was made plain by the Ckmrt of 
Appeal in Tuck v. Prieder, but, as it waa not 
cootemled in the case in question that there 
had been any registration at all on the part of 
the plaintifEs, it is difficult to see how any 
possible right he could have had by regis- 
tration helps the present decision. If the 
buyer does register his photograph he is 
not deserted by the law, but he deserts the 
law. Much discussion has also arisen on 
the meaning of the phrase the 'copyright of 
A negative/ and it may well be argued that 
DOQ-registration under the Act shows an 
intention to abandon the copyright The 
Copyright Act must therefore be left out of 
consideration in the case, and the question 
u whether the so-called relation of photo- 
(napher and customer can be brought within 
the analogiee of doctor and student, medical 
adyiser and patient, and la^^er and client 
There remains the contractual relation, 
which must largely depend on the circum- 
stances of each case, but if the present case 
lays down that it is necessarily implied from 
a photograph being paid for that the photo- 
grapher undertakes not to use the negative 
except for the purposes of the customer, it 
aeems to go further than can at present be 
accepted.— Laii^ Journal, 



CX)UR DE CIRCUIT. 

Montreal, 10 juin 1889. 
Coram Juvvkf J. 
Faux Cadottb v. Alfred Obornb. 

Cour de MagiHrat—Dfyaveu— Nouveau juge- 
ment pour la mime caute enaction — Disis- 
temefU. 

JuGfe:— Qiig bien que VAcie 51-52 VicL, ch. 20, 
ait Hi dimvoui et, par mite la Cour de 
Maqiarat tju'il eriaiU abolie, ce disaveu n*a 
pas eu pour efet WarmuUr lee procidures 
faites detxint dU, ni let jugemenU rendus 
par eUe; ei que pour obtenir un nouveau 
jugemetU devanl une autre cour, pour la 
mime cau$e d'action, U faut prialablement 
renoneer d ce premier jvgement. 
I* d^fendeur a et6 poursuivi pour $21 dues 

an demandeur. Le d^endeur a plaid6 qu*il 

7 avait chose jug^ entre lui et le demandeur. 



parce que jngement avait d6jft 6t^ rendu 
centre lui pour la mtoe cause d'action de- 
vant la Cour de Magistrat du district de 
Montreal, dont I'acte inetituant cette Cour a 
6te d69avoud par le gouvemeuivg^n^ral, en 
octobre dernier (1888). 

La Cour, parties ouies snr le m6rite de la 
demande, d^bouta Taction par le jugement 
suivant : — 

*^ Consid6rant que sur une premiere action 
pour la mtoe cr^ance que celle r^clam^ 
dans Pesp^, intents devant la Cour de 
Magistrat du district de Montreal, le de- 
mandeur a obtenu jugement centre le d6fen- 
deur le 29 septembre dernier ; et qn'en con- 
s^uence il y a chose jugee entre lee parties 
sur Pobjet du pr^nt litige ; 

" Gonsid^rant que bien que la loi creant 
la dite Cour de Magistrat, ait ^t^ subsequem- 
ment desavou^e, ce d^aveu n'a pas eu pour 
effet d'annuler les pzx)c6dures valablement 
faites devant la dite cour et les jugements 
par elle rendus, et, qu'en consequence, le dit 
jugement du 29 septembre dernier, prononc^ 
centre le ddfendeur reste en pleine force et 
vigueur ; 

" Consid6rant que le demandeur ne pent 
obtenir un second jugement centre le d6fen- 
deur pour la m^me cause d'action, tant que 
le premier subsiste et que le demai^deur ne 
declare pas y renoneer ; 

^'Maintient Texoeption du d^fendeur et 
renvoie et d^boute la pr6sente action avec 
d^pens." 

Judah, Branchaud S Bauiet, avocatsdu d& 
fendeur. 

(j. J. B.) 

COUR DE MAGISTRAT. 

MoNTRiAL, 4 avril 1889. 
Coram Champ agnb, J. 
Larkin v. Inoli& 
Avocai—Compitence eomme timoin, 
Jug6: — Que bien qu*il ne 9oit pa% eonvenahle 
pour un avocai au dossier d*offirir son Umoi" 
gnage enfaveur de lapartie gu'U reprisente, 
la Cour ne peul le refuser et U est un timoin 
compitent, et VacHon peut Ore diboutie sur 
son timoignage seul. 
Bans cette cause, I'avocat du d^fendeur 
offrit son timoignage sur les points essentiels 



212 



TKB LBGAL NBW& 



de la cause. Le demandear objecta A boh 
anditioiL La Coar admit son tdrndgiiage, 
et oomme U ne fht pus contrsdit, Taction 
ftet, en consequence, d6boat6e. 

Action d6boat6e avec d^pens. 

AnkmUs: a G. 1231, 1232; MOanQon v. 
Beaupri, 6 R. L. p. 509; Dames Urmdines y. 
Bffon, 6 Q. L. R., p. 36; Waldron A WhUe, 
M. L. R,, 3 Q. B. 375 ; 22 Vict, ch. 57, sect 51. 

Sicollk S Ctouein, avocats da demandear. 

C. 8» Bummghi, avocat da d6fi»ndeur. 

(J. J. B.) 



CHAKCERY DIVIBION, DEC. 21, 1888. 

London, Dec. 21, 1888. 

PoiXARD y. Photographio Company, 60 L. T. 
Rep. (N. a) 418. 

Copyright— Photographs—Implied contract not 
to teU copies— Injunction, 

The aotUm toas brought by a kuabani and wife 
against A., trading as the Photographic 
Company, The wife had been photographed 
at the sf^p of the defendant, and bought 
and paid for a nwnber of copies, in the 
erdinaTy way wUhout any special contract 
or agreement. The drfendani aftervmrd ex- 
hXbitsd the lady's photograph in his window, 
wiffi saroUs of Uanes drawn above and below 
itf and the iMcripiion, ** A Merry Xmas 
and a Happy New Year,*' There was a 
conflict of emdenee whether this wasintended 
for sale as a Christmas card, or only as an 
advertisement to invite orders for photo- 
graphs similaHy executed. One copy was 
sold to the plaintiff *s agent sent to purchase 
it, but the defendant swore that he had re- 
fused to-sell except to a friend oftheplaifUiff, 

HsLD, that though the property in the negative 
of a photograph hdongs to the photographer, 
the bargain between the photographer and 
the customer implies an agreement that prints 
taken from the negative are appropriated to 
the vise of the customer only, and in the ab- 
sence of the permission of the customer, ex- 
press or in^[>Hed, the photographer is not 
justified in striking off copies for his own 
use, either for sale, exhibition by way of 
advertisement or otherwise, 

AnvnjwHStionwas granted to restrain the defen- 
danifrom sMng or exhibiting copies. 



The defendant in this action carried on 
bosinesB in Rochester as a photogn^her 
under the name of the Photographic Com- 
pany. In Angost, 1888, Mrs. Pollard called 
at the defendant's place of bosinesS) and had 
her photograph taken in several positions. 
Other photographs were taken by the defen- 
dant about the same time of other members 
of her femily, and for the whole she paid the 
defendant £7 lOs. No special stipulations 
were made by Mrs. Pollard or by the defen- 
dant about the copyright in the photograph. 
In November in the same year the defen- 
dant exhibited in his window a copy of Mrs. 
Pollard's photograph, got up as a Christmas 
card, by tiie addition above and below the 
photograph of scrolls of leaves with the su- 
perscription in letters apparently composed 
of leaves of the words, ''A Merry Xmas and 
a Happy New Year." 

The plaintifib, Mrs. Pollard and her hns- 
band, upon learning that this photograph 
was exhibited in the defendant's window, 
placed the matter in the hands of their soli- 
citor. His clerk went to the defendant's 
place of business and asked for a photograph 
of Mrs. Pollard. The defendant offered him 
a plain oc^y and asked 28. for it The clerk 
tiien asked for one like the copy in the win- 
dow. There was some conflict of evidence 
as to the coaversation which then took place, 
the defendant stating that he said the copy 
in the window was not placed there for sale, 
but only as a specimen, with the view of ob- 
taining orders for photographs taken in a 
similar manner, and that he asked the clerk 
three times whether he had Mrs. Pollard's 
authority to purchase the photograph, and 
only sold it on the clerk's assuring him that 
he had. 

The clerk stated that the defendant merely 
asked him if he was a Mend of Mrs. Pollard's 
and then sold him the photograph ftrom the 
window. He stated also that he asked the 
defendant whether he had authority to sell 
Mrs. Pollard's photograph, and the defendant 
answered, yeS) to her personal friends. This 
was not denied. Neither Mrs, Pollard nor 
her husband had given any authority what- 
ever for the sale or exhibition of her pho- 
tograph. 
It appeared that after selling the photo 
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gr^ih in the window to the solicitor's clerk, 
the defendftnt bad placed in his window an- 
other copy got up in the same way. 

This action was bronght by Mr. and Mrs. 
Pollard, for an injunction to restrain defen- 
dant from offering for sale or selling, exhi- 
biting as advertisement, or dealing with 
the {^olograph of Mrs. Pollard, either as a 
Christmas card or otherwise- 

NoBTB, J. The qaestion is whether a pho- 
tographer who has been employed by a cus- 
VHner to take his or her portrait is jostified 
in striking off copies of snch photograph for 
his own use, and selling and disposing of 
tbem, or pnblicly exhibiting them by way 
of advertisement or otherwise, without the 
authority of snch customer, either express 
or implied. I say ** express or implied/' be- 
cause a photographer Is frequently allowed, 
OQ his own request, to take a photograph of 
a person onder circumstances in which a sub- 
aeqaent sale by him must have been in the 
contemplation of both parties, though not 
actnally mentioned. To the question thus 
pat, my answer is in the negative — that a 
photographer is not justified in so doing. 
Where a person obtains information in the 
coarse of a confidential employment, the 
law does not permit him to make any im- 
proper use of the information so obtained ; 
and an injunction is granted, if necessary, 
to restrain such use ; as, for instance, to res- 
train a clerk from disclosing his master's 
acoounts, or an attorney from making known 
his client's affairs, learned in the course of 
SQch employment Again, the law is clear 
that a breach of contract, whether express or 
implied, can be restrained by injunction— 
and in my opinion the case of the photo- 
grapher comes within the principles upon 
which both these classes of case depend. The 
object for which he is employed and paid is 
to supply his customer with the required 
nomber of printed photographs of a given 
snbject For this purpose the negative is 
taken by the photographer on glass; and 
fiOQL this negative copies can be printed in 
moch larger numbers than are generally 
foqaired by the customer. The customer 
who sits for tiie negative thus puts the power 
of reproducing the object in the hands of the 
photographer; and in my opinion the 



photographer who nses the negative to pro- 
duce other copies for his own use, without 
authority, is abusing the power confidentially 
placed in his hands merely for the purpose 
of supplying the customer ; and further, I 
hold that the bargain between the customer 
and the photographer includes, by implica- 
tion, an agreement that the prints taken 
from the negative are to be appropriated to 
the use of the customer only. The princij^ 
upon which I rest my judgment are well 
known, of familiar application, and though I 
am not aware that any case has been de- 
cided as to the negative of a photograph, 
there are many analogous cases in the books. 
In Murray v. Heathy 1 B. & Ad. 804, the 
owner of some drawings employed the de- 
fendant to engrave plates from them, and tlie 
defendant, having done so, struck off some 
impressions from the plates before handing 
them over, which impressions his assigns 
sold after his bankruptcy. An action was 
brought by the owner of the drawings, found- 
ed on the Copyright Acts, and also in trover 
for the prints so struck. The action failed 
on both these heads, but Lord Tenterden 
said, in the course of his judgment: "The 
engraver having contracted to engrave the 
plate, and to appropriate the prints taken from 
it to the use of another, an action at common 
law would lie against him for the breach of 
that contract." And again, a little further 
on: ''As to the count in trover, that cannot 
be maintained, unless the prints therein 
mentioned were the property of the plaintiff* 
But they were the property of Heath, who 
caused them to be taken from his own en- 
graving, though he may be liable to 
an action for his breach of contract in not 
delivering all the prints so taken." Such con- 
tract was not express, but was implied from 
the nature of the employment. Again, the 
recent case of Tuck v. Pnester, 57 L. T. Rep. 
(N. a) 110 ; 19 Q. B. Div. 629, is very much 
in point. The plaintiff were the unregistered 
owners of the copyright in a picture, and em- 
ployed the defendant to make a certain num- 
ber of copies for them. He did so, and he 
also made a number of other copies for him- 
self and offered them for sale in England at 
a lower price. The plainti£b subsequently 
registered their cc^yright, and then brought 
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an action against the defendant for an in- 
junction and for penalties and damages. 
The lord justices differed as to the applicar 
tion of the Copyright Acts to the case, bat 
held unanimoasly that, independently of the 
Acts, the plaintiffs were entitled to an injunc- 
tion and damages for breach of contract. 
Lord Esher said : '* The plaintiffs entered 
into a written contract with the defendant 
by which the defendant undertook to make 
a specified number of copies of a picture 
which belonged to the plaintiffs, in order that 
the plaintifEs might be able to sell those 
copies for their own profit. The contract 
being a written one, it must be construed by 
the writing alone, and the plain, honest 
meaning of it was this : 'You are to make 
those copies for us, and then you are to re- 
turn the picture to us, and you are not to 
make any other copies for your own benefit' 
Thi^t term was implied at plainly as any- 
thing could be. Instead of doing this, the 
defendant, after he had made the specified 
number of ^copies for the plaintifis, made 
other copies of the picture for himself with 
the intention of selling them for his own 
profit ; and he sent a number of those copies 
to England with the intention of selling them 
there, and, what was worse, of selling them at 
a lower price than that at which the plaintiffs 
were selling theirs. That was a plain breach 
of contract, and under such circumstances I 
cannot doubt that, quite irrespectively of the 
Act of 1862, a court of equity would grant an 
injunction and damages against the defen- 
dant'' The master of the rolls then stated 
his reasons for coming to the conclusion that 
an action would lie under the statute, and after 
doing so, said: " The plaintiffs therefore, are 
entitled under the general law,by reason of the 
breach of contract and of tlie trust reposed in 
him, to an injunction and damages, and they 
are entitled to the same injunction and da- 
mages under the statute." Then Lindley, L. J., 
says : ** I will deal first with the injunction 
which stands, or may stand, on a totally diff- 
erent footing from either the penalties or the 
damages. It appeard that the relation be- 
tween the plaintiff and the defendant was 
such that, whether the plaintiffs had any 
oopyriKht or not, the defendant had done 
that which renders him liable to an injunc- 



tion. He was employed by the plaintiA to 
make a certain number of copies of the pic- 
ture, and that employment carried with it 
the necessary implication that the defendant 
was not to make more copies for himself, or 
to sell the additional copfes in this country 
(n competition with his employers Such 
conduct on his part is a gross breach of con- 
tract, and a gross breach of faith, and in my 
judgment clearly entitled the plaintiffs to an 
injunction, whether they have a copyright in 
the picture or not" That case is the more 
noticeable, as the contract was in writing ; 
and yet it was held to ba an implied condition 
that the defendant should not make any 
copies for himself. The phrase '* a gross 
breabh of faith" used by Lindley, L. J., in 
that case applies witb equal force to the pre- 
sent, when a lady's feelin;;s are shocked by 
finding that the photographer she has em* 
ployed to take her likeness for her own tise 
is publicly exhibiting and selling copies 
thereof It may be sai 1 that in the present 
case the property in the glass negative is in 
the defendant, and that he is only using his 
own property for a lawful purpose. But it is 
not a lawful purpose to employ it either in 
breach of faith, or in breach of contract. 
Again, in Murray v. Heath, 1 B. & Ad. 804, 
the plates were the property of the defendant, 
for they had not been delivered to or accepted 
by the plaintiff. S > in the case of the Duke oj 
Queennbury v. SMbeare, 2 Edeu, 329, the de- 
fendant was restrained from publishing a 
work of the Earl of Clarendon, although a 
person had been expressly allowed by the 
owner to make and retain as his own a copy 
of the manuscript which copy he had sold to 
the defendant There too an agreement or 
condition was implied, that the manuscript 
should not be published. Again, it is well 
known that a student may not publish a lec- 
ture to which he has been admitted, even 
though by his own skill he has taken a copy 
of it in shorthand ; and the receiver of a letter 
may not publish it without the writer's con- 
sent, though the property in the paper and 
writing is in him; and many similar in- 
stances might be given. It may be said also 
that the cases to which I have referred are 
all cases in which there was some right of 
property infringed, based upon the reoogni- 
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turn of the law of protection being due for the 
prodadB of a man's own skill or mental labor ; 
wh^esB in the present case the person pho- 
tographed has done nothing to merit such 
protectioiiy which is meant to prevent legal 
wioDgB, and not mere sentimental grievances. 
But a person whose photograph is taken by a 
photographer is not thns deserted by the law, 
for the Act of 25 and 26 Victoria, chapter 68, 
section 1, provides that when the negative of 
any photograph is made or executed for or 
on behalf of another person for a good or 
Talnable consideration, the person making 
orexecating the same shall not retain the 
copyright thereof nnless it is expressly re- 
served to him by agreement in writing signed 
by the person for or on whose behalf the same 
is 80 made or executed. The result is, that 
in the present case the copyright in the pho- 
tograph is in one of the plaintiffs. It is true, 
no doubt» that section 4 of the same Act pro- 
vides that no proprietor of copyrights shall 
be entitled to the benefit of the Act until re- 
gistration, and no action shall be sustained 
in respect of anything done before registra- 
tion ; and it was, I presume, because the pho- 
tograph of the female plaintiff has not been 
registered that this Act was not referred to 
by counsel in the course of argument But 
although the protection against the world \n 
general conferred by this Act cannot be en- 
forced until after registration, this does not 
deprive the plaintifBs of their common-law 
right of action against the defendant for his 
breach of contract and breach of faith. This 
is quite clear from the cases of Morison v. 
Mo(U,9 Hare, 241> and Tuck v. FriesUr, already 
referred to, in which latter case the same Act 
of Parliament was in question. But the 
ooanael for the defendant did not hesitate to 
contend boldly that no injunction could be 
granted in a case where there could be no 
injury to property in respect of which dam- 
ages could be recovered in an action at law ; 
and he alleged that this is such a case, and 
relied on such decisions as Southey v. Sfier' 
wood, 2 Mer. 435, and Clark v. Freeman, 11 
Beav. 112. I have already pointed out why, 
in my opinion, this is not such a case ; but 
even if it were, the alleged consequences 
would not foUow. Suppose that the present 
photograph actually wasi or by manipulation 



of the negatives, or by the addition of the 
rest of the figure, or by the addition of a 
background, was made a hbel on the plain- 
tiffs, by exposing them, for instance, to con- 
tempt or ridicule, it is quite clear that in such 
a case a court of law oould give damages 
and could also, even since the passage of the 
Common Law Procedure Act of 1854, grant 
an injunction, and ever since the passing of 
the Judicature Acts each branch of the High 
Court has the same power. See Quartz HUl 
ComoHdated mning Co. v. BeaU, 46 L.T. Rep^ 
(N.8.) 746 ; 20 Ch. Div. 501. The right to grant 
an injunction does not even depend in any 
way on the existence of property as alleged ; 
nor is it worth while to consider carefully 
the grounds upon which the old Court of 
Chancery used to interfere by way of injunc- 
tion. But it is quite clear that, indepen- 
dently of any question as to the right at law, 
the Court of Chancery always had an original 
and independent jurisdiction to prevent what 
that court considered and treated as a wrong, 
whether arising from a violation of an un- 
questionable right, or from broach of con- 
tract or confidences, as was pointed out by 
Lord Cottenham in Frince Albert v. Strange, 
1 M. <& G. 25. For these reasons the defen- 
dant is wholly in the wrong, and as he 
denies the jurisdiction of the court, the injunc- 
tion must go as a matter of course, and as 
the parties have agreed that this motion is 
to be treated as the trial of the action this 
injunction will be perpetual, and the defen- 
dant must pay the costs of the action. 



COURT OF APPEAL, ONTARIO. 

Toronto, Jan. 10, 1S88. 
Todd v. Dun, Wiman & Co. 
lAhel — Privileged communicaiion'^MeToan/tile 
Agencies. 
In an action against a mercantile agency 
company the alleged libel consisted of the 
publication, among the general body of the 
defendant's subscribers, of a notice or circu- 
lar containing the words, after the plaintiff's 
name, ** If interested, inquire at office." The 
defendants pleaded that the notice also con- 
tained words explanatory of the alleged libel, 
which should be read in connection ther^ 
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wi^, and which had not been set oat in the 
statement of claim. Upon this the plaintiff 
took issue. 

At the trial it appeared that the circalar 
contained not only the expression alleged in 
the statement of claim, bat also a farther 
statement referring to and explanatory of it 
The evidence was confined to the effect 
and meaning of the words set out in the state- 
ment of claim, notwithstanding the defen- 
dants' objection that they could not be severed 
from the rest of the circular. The plaintiff 
insisted that an amendment was unneces- 
sary, and made no application to amend 
until the jury had retired. 

Hddf that there was a variance between 
the libel alleged and that proved, and that 
the plaintiff should have been non-suited. 

A subscriber to a mercantile agency com- 
pany applied to them for information as to 
the standing of a customer, and in order to 
furnish it they requested a local agent of 
theirs (the defendant C) to advise them con- 
fidentially on the subject 

In an action by the customer against the 
local agent for an alleged libel, consisting of 
the information given by him to the com- 
pany, in answer to their request : 

Hddf that the information having been 
procured for the purpose of being communi- 
cated to a person interested in making the 
inquiry, and there being nothing in the 
language in excess of what the defendant 
might fairly state, the communication was 
privileged; and there being no proof of ex- 
press malice, the plaintiff was not entitled 
to recover. 

It is the occasion of publishing the alleged 
libel which constitutes the privilege. 

Where privilege exists implied malice is 
negatived, and the burden of showing ex. 
press malice is on the plaintiff! The mere 
untruth of the statement, unless coupled with 
proof that defendant knew that what he was 
stating was untrue, is not evidence of express 
malice. 

Judgment of the Common Pleas Division 
reversed. 



INSOLVENT NOTICES, ETC, 

Quebec QffieuU OazeUe,Jvhf 6. 

Judicial AbtmdmmunU. 

Charles Fran^oiB Lafopeet, trader, St. Andr6, Jaly 2. 
OurcOon Appointed, 

Re H. A. Boliile, Ste. Agathe.— Kent k Tnrcotte, 
Montreal, joint curator. July fi. 

Re Pierre Coutu, St. F^Ux-Kent A Turootte, 
Montreal, joint curator. June 26 . 

Re Joseph Louis Gascon.— a Desmarteao, Montroalf 
curator) June 27. 

Re Hermas Gobeille, Drammondrille.— Kent & 
Turootte, Montreal, joint curator* July 2. 

Re Bdmond Lafortune— C. R. Cousins, St. Johns, 
ouratori July 2. 

Re L. H. Minean, LouisevlUe.— Kent ik Turootte, 
Montreal, joint curator, July 3. 

Re James Montgomery. J. J- Griffith, Sherbrooke, 
curator, June 28. 

Re Molse Arthur Ouimet— C. Desmartean, Montreal , 
curator, June 24. 

Re Philippe Richard, St. Pierre.-Kent k Turootte. 
Montreal, joint curator. July 3. 

Re Peter John Scully, jeweller.-S. a Patt, Mont- 
real, curator, July 3. 

Re N.Trahan, Nicolet,— Kent k Turootte, Montreal, 
curator) July 8. 

Dividende. 

Re Charbonneau k fils.— First and final dividend, 
payable July 18, 0. Desmarteau, Montreal, curator. 

Re A. Qr^goire.— First and final dividend, payable 
July 16, C. Desmarteau. Montreal, curator. 

Re Oharles Landry.— Second and final dividend, 
payable July 19, Bilodeau k Renaod. Montreal, 
curators. 

Re L. M. Perrault k Co.— First and final dividend, 
payable July 25, Kent k Turootte. Montreal, joint 
Qurator. 

Separation as to Property, 

Mary Bishop vs. James Bisset, founder. St. Rooh de 
Quebec June 19. 

Sldonore Latulippe vs. On^ime Dion, Quebec, 
July 2. 

Odile St. Miohel vs. Prosper St. Louis, painter. 
Montreal, June 27. 

Separation from Bed and Board, 
Pierre Rhdaume, laborer and contractor, Magoff, vs. 
Amelia Bclhumeur, June 21. 



AifiNDiNO THK NOTicit.— There is a grim humor 
about some of Judge Lynoh's executions. A bank 
president in south-west Texas made away with all the 
funds under his charge and then posted on the door of 
his institution, " Bank Susponded.*' That night he 
was interviewed .by a number of depositors, who left 
him hanging to a tree with this notice pinned to his 
breast : ** Bank President Suspended." 
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In acknowledging the tojastof Her Majesty's 
Judges, at the Lord Mayor's banquet, Jane 
36, the Lord Chief Jnstice referred to the 
embarrassment cansed by the withdrawal of 
jodges for the Parnell investigation— more 
especiaUy to the Court of the Queen's Bench. 
''For nearly a twelvemonth the Queen's 
Bench had been deprived of the services of 
two ci its ablest, strongest, most energetic 
jodges, not fh>m any fault of the Queen's 
Bench, but because the Government and the 
Parliament of this country had thought fit 
to occupy their energies in a most important 
political investigation. " His Lordship pro- 
ceeded to observe that he had known the 
English judges as a body, man and boy, 
forscnnething like fifty years; and, speaking 
of the judicial body as a whole, he could say 
•incerely, if with some partiality, that he 
did not believe iir that time there had been 
any body of men more able, more learned, 
more upright, of more absolutely unbending 
independence, more devoted to their duty, 
with a sole eye to the public service, than 
that body of which they were now the re- 
presentatives. At this banquet the toast of 
•'Ihe Legal Profession" was given, where- 
npon the Attorney General remarked that 
the Lrjrd Mayor had altered the title of the 
toeet for the first time in a way which would 
be loceptable to the whole of the legal pro- 
feesion. 



FRAUD OR HONEST INACCURACY. 

It would be little short of a disaster if the 
law of fraud on a question like that decided 
by the House of Lords on Tuesday in the 
case of Derry v. Peek should remain in doubt, 
80 important is it in the conduct of the busi- 
ness of commerce and of life that there 
tthonld be no indistinctness in the line drawn 
between tend and fair dealing. The de- 
cision of the House of Lords is fortunately 
nnanimous, but it cannot be said to have 
BetUed the matter all along the line. The 



puzzling and unnecessary phrase 'legal 
fraud' will no longer be heard in the law 
Courts, so far as conduct between a man and 
his neighbour is concerned, but it has not 
yet been cleared out of the law of contracts 
and of confidential relations. The definition 
of 'misrepresentation,' for which a man may 
claim damages, is freed from the phrase, but 
a misrepresentation in respect of which a 
rescission of contract may be claimed is still 
under its bondage. As equity is largely re- 
sponsible for the introduction of the word 
' legal ' into the subject, although it must be 
confessed that common lawyers have some- 
what eagerly adopted it, it would only be 
poetic justice if this kind of misrepresentation 
were to be labelled 'equitable fraud' or fraud 
in the equitable sense. It would be better, 
however, to drop ' fraud ' altogether in this 
connection and reserve it for the occasions 
to which it is applied in a manner under- 
stood by all the community. 

Lord Bramwell has for at least eleven 
years, since his celebrated deliverance in the 
case of Weir v. Bell, 47 Law J. Rep. Exch. 
704, been the leader of the critics of the 
phrase ' legal fraud.' He now pronounces it 
a mischievous phrase, and one which has 
contributed to what he must consider the 
erroneous decision in the case before the 
House, but with these remarks he has done 
with it, and proceeds to consider whether 
the law is not that actual fraud must be 
proved. He is reluctant to cite authorities 
to show that actual fraud must be es- 
tablished in such a case as this. It is one of 
the first things one learnt, and one has 
never heard it doubted until recently. When 
a man makes a contract with another he is 
bound by it; and, in making it, he is hound 
not to bring it about by fraud Warraniizando 
vendidu gives a cause of action if the warranty 
is broken; knowingly and fraudulently stating 
a material untruth which brings about wholly 
or partly the contract also gives a cause of 
action. To this may now be added the 
equitable rule (which was not in question) 
that a material misrepresentation, though 
not fraudulent, may give a right to avoid or 
rescind a contract where capable of such res- 
cission. The plaintiff's case was that the 
defendants made an untrue statement, which 
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they knew to ^be untrue, and likely to in- 
fluence pereons reading it; therefore they 
were fraudulent It was not necessary for 
him to consider whether a primd facie case 
was made out by the plaintiff. The alleged 
untrue statement was that * the company has 
the right to use steam or mechanical power 
instead of horaes/ and that a saving would 
be thereby effected. That was certainly un- 
true, because it was stated as an absolute 
right, when in truth it was conditional on 
the approval of the Board of Trade and the 
sanction or consent of two local boards ; and 
a conditional right was not the same as an 
absolute right It was also certain that the 
defendants knew what the truth was, and, 
therefore, knew that what they said was un- 
true. But it did not follow that the state- 
ment was fraudulently made. In the view 
of Lord Bramwell there are various kinds of 
untruth. There is an absolute untruth, an 
untruth in itself, that no addition or qualifi- 
cation can make true ; as, if a man says a 
thing he saw was black, when it was white, 
as he remembers and knows. So, as to 
knowing the truth. A man may know it, 
and yet it may not be present to his mind at 
the moment of speaking; or, if the fact is 
present to his mind, it may not occur to him 
to be of any use to mention it These pass- 
ages from Lord Bramwell's opinion give all 
the facts and law of the case as they pre- 
sented themselves to the House of Lords. 
It only remained to deal with the conflict of 
opinion that had arisen on the subject 
This conflict was represented by the unani- 
mous judgment of the Court of Appeal, re- 
ported 67 Law J. Hep. Chanc. 347, of Lord 
Justice Cotton, Sir James Hannen, and Lord 
Justice Lopes in the case before the House, 
and by views expressed in various cases by 
the late Master of the Rolls. Lord Bramwell 
cites ^m Lord Justice Cotton's judgment 
the statement * that where a man makes a 
statement to be acted on by others which is 
false, and which is known by him to be 
falsoi or is made by him recklessly, or with- 
out a care whether it is true or false, that is, 
. without any reasonable ground for believing 
it to be true,' he is liable to an action for de- 
ceit He agrees to all before the ' that is ' 
and to what comes after it if it is taken as 



equivalent to what goes before— viz., 'reck- 
lessly or without care whether it is tme or 
false,' understanding ' recklessly ' as ex- 
plained by ' without care whether it is true 
or false,' and admits that a man who makes 
a statement without care and regard for its 
truth or falsity commits a fraud. It seemed, 
however, to Lord Bramwell, with great re- 
spect, that the learned Ix>rd Justice lost 
sight of his own definition, and glided into 
a different opinion when he added: ' There 
is a duty cast upon a director who makes 
that statement to take care that there are 
no statements in it which in fact are false ; 
to take care that he has reasonable grounds 
for the material statements which are con- 
tained in that document (pnwpectus), which 
he intends should be acted on by others. 
And although, in my opinion, it is not 
necessary there should be what I should call 
fraud, there must be a departure from duty, 
and he has violated the right which those 
who receive the statements have to hafe 
true statements only made to them.' Lord 
Justice Cotton here appears to have expressed 
what may be called the equity view— viz., 
that a director issuing a prospectus is in a 
different position from an ordinary merchant 
vending his wares. With Sir James Han- 
nen's statement that 'if a man takes upon 
himself to assert a thing to be true which he 
does not know to be true, and has no reason- 
able ground to believe to be true,' it is 
sufficient in an action for deceit, Lord Bram- 
well agrees, if he knows he has no such 
reasonable ground; otherwise, with great 
respect he differs. Lord Herachell, in his 
opinion, dealt with the dictum of the late 
Master of the Rolls in 8mith v. Chadwick, 51 
Law J. Rep. Chanc. 597, that a false state- 
ment, made through carelessness, which 
the person making it ought to have known 
to be untrue, would sustain an action of de- 
ceit, carried the matter still further than the 
dissentient judgment of Lord Justice Cotton 
in Wdr v. Bell. But, that such an action 
could be maintained, notwithstanding an 
honest belief that the statement made was 
true, if there were no reasonable grounds for 
the belief, was, he points out for the first 
time decided in the case now under appeal. 
In his opinion, making a false statement 
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tlupoogh want of care tails far short of, and 
is a very different thing from fraud, and the 
aame may l)e said of false representation 
honestly believed, though on insufficient 
groonda. As to the judgment of Lord Justice 
Lopes, Lord Bramwell agrees with what he 
ssys: 'I know of no fraud which will sup- 
port an action of deceit to which some moral 
(kllnqaency does not belong,' and thinks 
tliat shows the meaning of what he says, 
Toorthly/ though that is made doubtful by 
what he says elsewhere. With all respect, 
he thinks that in all the judgments there is 
a confuion of unreasonableness of belief as 
evidence of dishonesty and unreasonableness 
of iielief as of itself a ground of action. He 
thinks it most undesirable that actions should 
be maintainable in respect of statements 
made unreasonably perhaps, but honestly, 
and it would be disastrous if there was * a 
right to have true statements only made,' 
and soggests that in this, as in some other 
cases, Conrts of equity have made the mis- 
take of disregarding a valuable general 
principle in the desire to effect what is, or 
is thonght to be, justice in a particular in- 
stance. What Lord Justice Lopes said 
'foaithly,' was that the statement would be 
fraodalentif it were made recklessly, or if it 
were made without any knowledge of the 
rohject one way or another, or if it was be- 
lieved in by those who made it without any 
reasonable grounds for such belief. If the 
l»«t clause of these alternatives were omitted, 
tlie decision of the House of Lords would be 
well represented by that passagoi and, no 
donht, as Lord Herschell observed, that last 
ahemative is an extension of previous cases 
net justified, as the Court of Appeal thought* 
by anything said by Lord Cairns in The 
^fm jRiver Mining Company v. Smithy 39 Law 
J. 8ep. Chanc. 849, or by Mr. Justice Maule 
in Evan* v. Edmandu, 22 Law J. Rep. C. P. 
211, or by what Lord Justice Bowen said in 
Sdgmgicn v. Filzmaurice, 55 Law J. Rep. 
Clianc. 650. 

The extension attempted from giving the 
e^ct of fraud to statements made in reck- 
less Ignorance of their truth or falsehood to 
mistaken statements honestly made, ignores 
^ element of intention in fraud. A mis- 
taken statement honestly made may give a 



ground for the rescission of a contract, but 
not for affixing to the whole contract the ill- 
savour of fraud. Upon the rescission of a 
contract the rights of the parties can be ad« 
justed, but fraud cuts down everything and 
exposes those guilty of it to the stringent 
and, if successful, degrading remedy by an 
action of deceit Commercial morality is 
better forwarded by following a level stand- 
ard than by setting up the unattainable in 
everyday life, and calling things by names 
which would be scouted by the social opinion 
of honourable business men,— Law Journal 
(London). 



SUPREME (X)URT OF CANADA. 

Ottawa, April 30, 1889. 
Exchequer.] 

KSABNBY V, ThB QuBBN. 

Expropriation of Land— Severance— Damages. 

On the hearing of a claim referred to the 
Exchequer Court by the Minister of Rail- 
ways, for compensation to the claimant for 
land taken by the Crown for Railway pur- 
poses, the learned judge awarded a certain 
sum for the value of land so taken and a fur- 
ther amount as damages for the severance 
from land not taken in lieu of a crossing. 
There was evidence that the claimant made 
money by selling ballast, and seaweed for 
manure, and collecting driftwood for fuel, on 
the remaining land. 

-flifW,— Gwynne, J., dissenting, that as the 
sum allowed for severance did not include 
future damage, and the evidence showed 
that the consequences of the severance 
would remain even if a crossing was made, 
the amount of compensation should be in- 
creaseil. 

Appeal allowed. 

T.J. IFttWacg, for appellant 



Ottawa. April 30, 1889. 
Msnitobft] 

Grebn v. Clark. 
Appropriation of paymentB—Evidence-Satis" 
faction of Judgment. 
G. and the firm of C. &P. were respectively 
judgment creditors of one J., and G. accepted 
in satisfaction of his claim notes of J. indors- 
ed by C. <& P. for 60 per cent and J's unin- 
dorsed notes for 20 per cent more, and G' 
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judgment was anigned to C. & P. as securi- 
ty. C. & P. then undertook to supply J. with 
goods for which, as they claim, he was to pay 
cash. After a time C. & P. refused to give 
J. Airther goods, and recovered judgment 
against him on a demand note for a portion 
of their claim. Other judgment creditors of 
J. attempted to realize on his stock, and an in- 
ter-pleader order was issued in which C. A P. 
claimed to rank on the judgment of G. which 
had been assigned to them. The other credi- 
tors claimed that this judgment was satisfi- 
ed, if not by the settlement with G. for 80 
per cent, at all events by J's subsequent 
payments. C. A P. on the other hand claim- 
ed that these payments were all on account 
of the new supplies of goods for which J. was 
to pay cash. In his evidence on the trial of 
tlie interpleader issue, J. swore that the 
agreement to pay cash was only for one 
year, and after that all payments wbre to be 
on the old account The payments were 
sufficient if so applied to satisfy G's judg- 
ment 

ifeld,— Affirming the judgment of the Court 
below, Gwynne and Patterson, JJ., dissent- 
ing, that the evidence was not sufficient to 
rebut the presumption that the payments 
were on account of the earlier debt 

Appeal dismissed. 

La»h, QlC, for appellants. 

Q, Davis and O, MUU for respondents. 

Ottawa, March 18, 1889. 
QnebeeJ 

Galarnbau et al. v, Guilbault. 
Tide to Bndge^Appeal—R.&C. ch, 135, Sec. 
29 (&)-^ Vic. ch. 97— Statutory privi- 
lege to maintain Toll Bridge— Infringe^ 
ment — Damagea, 
By 38 Vic, ch. 97, the appellants, author- 
ized to build and maintain a toll bridge on 
the River L'Assomption at a place called 
'* Portage,'' were bound, *' if the said bridge 
should by accident or otherwise, be destroy- 
ed, become unsafe or impassable, to rebuild 
the said bridge within the fifteen months 
next following the giving way of the said 
bridge, under penalty of forfeiture of the ad- 
vantages to them by this act granted ; and 
during any time that the said bridge should 
be unsafe or impassable, they should be 



bound to maintain a ferry across the said 
river for whidi they might recover the tolla." 

The bridge was accidentally carried away 
by ice, but rebuilt and opened for traffic 
within fifteen months. During the reocm* 
struction, although appellants maintained a 
ferry across the river, the respondent bailt a 
temporary bridge within the limits of the 
appellant's fWrnchise, and allowed it to be 
used by parties crossing the river. 

In an action brought by the appellants, 
claiming $1000 damages and praying that re- 
spondent be condemned to demolish tiie 
temporary bridge, on an appeal to the Su- 
preme Court it was 

HM,— lit, that as the matter in dispnte 
related to the title of an immoveable by 
which rights in future might be bound, the 
case was appealable. RKC, ch. 135, sec 29 
b. 2nd, reversing the judgment of the 
Court below, th.\t the erection of the re- 
spondent's bridge and tlie use made of it as 
disclosed by the evidence ixi the case, was 
an illegal interference with appellants' statu- 
tory privilege, but as this bridge had since 
been demolished the Court would merely 
award nominal damages, viz., $50 and costs. 

Ritchie, CJ., and Patteison, J., dissentin^r. 
Appeal allowetl with costs. 

Laflammet Q.C, for appellant 

McConvUle, for respondent 
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Ottawa, March 18, 1889. 

Evans v. Skklton et al. 
Lease — AecidenU hy fire — Arts. 1053, 1627, 
1629, GC. 

By a notarial lease the respondents (lessees) 
covenanted to deliver to the appellant (lessor) 
certain premises in the city of Montreal at 
the expiration of their lease, <' in as good 
order, state, Ac as the same were at the 
commencement thereof, reasonable tear and 
wear and accidents by fire excepted." 

The premises, used as a shirt and collar 
factory, were insured, the lessees paying the 
extra premium, and having been destroyed 
by fire during the continuance of the lease, 
the amount of the insurance money was re- 
ceived by the appellant 

Subsequently the appellant (alleging the 
fire had been caused by the negligence of the 
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respoDdents) brought an action against them 
for 19,084 being the amount of the cost of re- 
r^oottracUoD and restoring the premises to 
good Older and condition, less the amount 
iBoeiYed from the insurance. At the trial it 
was proved that respondents allowed the 
iishes of bard coal used in the premises to be 
pot into a wooden barrel on one of the flats, 
but tiuit slushy refuse, tea leaves, &c, were 
always poured into the barrel. The origin 
of the fire could not be ascertained. 

Hdd, — Affirming the judgment of the Court 
of Queen's Bench for Lower Canada, M.L.R. 
3 Q,B. 325, Sir W. J. Ritchie, C.J., and Tas- 
chereau, J., dissenting, that the respondents 
were not responsible for the loss under Art 
ltS29 CC.y as the fire in the present case was 
an accident by fire within the terms of ex- 
oefiticm contained in the lease. 

Appeal dismisseil with ix)sta. 

MacmaMer, Q.C, for appellant 

LacosU, Q.C, for respondents. 



QQebMj 



Shaw v. Cadwell et a1. 



PiiTtnertiliip—LialnlHy—ArL 18C7, C.C. 
Hdd, — Affirming the judgment of the Court 
of Queen's Bench, M.L.R. 4 Q.B. 246, where 
one member of a partnership borrows money 
upon his own credit by giving his own pro- 
missory note for the sum so borrowed, and 
be afterwards uses the proceeds of the note 
in the partnership business of his own free 
will without being under any obligation to, 
or contract with, the lender so to do, the 
partnenhip is not liable for said loan. Art 
1867, C.C. Maguire v. ScoU, 7 L.C. Rep. 451, 
distinguished. 

Appeal dismissed with costs. 
EoberUon, Q.C, and Falconer for appellant 
Gtcfffim, Q.C, and CarUr for respondent 

Ottawa, April 30, 1889. 
Biebeqocr] 

Thb Quben v. Charland. 

Award of ArbitTatorHf increcued by the Exdiequer 

Court — Uearing of additiomil witnesses — 

Appreciation of t/ie evidence — Appeal to *S\«- 

preme Cuvrt — Weight of evidence. 

In a matter of expropriation of land for 

the Intercolonial Railway, the award of the 

arbitrators was increased by the Judge of 



the Exchequer Court from $4,155 to $10,842 
25, after additional witnesses had been ex- 
amined by the Judge. On an appeal to the 
Supreme Court it was 

Held, — Afhrming the judgment of the Ex- 
chequer Court, that as the judgment appeal- 
ed from was supported by evidence and 
ihere was no matter of principle on which 
such judgment was fairly open to blame, nor 
any oversight of material consideration, the 
judgment should be affirmed. Gwynne, J., 
dissenting. 

Appeal dismissed with costs. 

Hogg for appellant. 

Belleau for resjtondent 



Exchequer.] • 

Ottawa, April 30, 1889. 

Queen v. Vezina. .v 

Expropriation of land— Damages --Injuriously 

affecting land taken — H.S.C. ch. 39, sec. 3, 

sub'sec. E. — Farm crossings — R.S\C ch- 38, 

sec. 16. 

A certain quantity of land belonging to V. 
was expropriated for the purposes of the In- 
tercolonial railway, five arpeuts for the track 
and two arpents for a borrowing pit whence 
gravel for ballast la taken. Y. made a claim 
before the Exchequer Court for the land 
taken and for injury by the severance of his 
farm and for damages. The Judge in the 
Exchequer allowed $100 per arpent for all 
the land taken. 

On appeal to the Supreme Court, 

Heldf affirming the judgment of the Ex- 
chequer, that the land taken for the gravel, 
A ballast, there being no other market for 
the gravel, had been properly estimated at 
$100 per arpent as farm land. 

In addition to the value of the land taken, 
the learned Judge of the Exchequer Court 
allowed for depreciation of the remainder 
one-third of its value, excluding the damages 
resulting to a portion of the land from the 
operation of the railway. On appeal it was 

Held, reversing the judgment of the Ex- 
chequer Court, Gwynne, J., dissenting, l^t, 
that the words " compensation to be paid for 
any damages sustained by reason of any- 
thing done and by authority of R.8.C. ch. 89^ 
sec. 3, sub-sec. E or any other Act respecting 
public works or government railways," in- 
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elude damagOB resulting to the land from the 
operation as well as from the building of the 
railway; 2nd, that the right to have a farm 
crossing over Government railways is not a 
statutory right, and that in awarding the 
damages the learned Judge should have 
granted fall compensation for the future ss 
well as for the past for the want of a farm 
crossing. R.8.C ch. 88| sec 16. 

Appeal allowed with costs. 

BelUau, for appellant 

Angers, for respondent 

EzobeqaerJ 

Ottawa, April 30, 1889. 

GuAY V. Thb Qubbn. 
Appeal from the Exchequer Court — Expropria- 
tion for govemmeni railway purpoteJt—Se' 
veranee of land — FUrm eromngs-^Compen' 
mHon, 

Where the land, expropriated for Govern- 
ment railway purposes, severs a farm, al- 
though the owner is not entitled to a farm 
crossing apart from contract, he is entitled to 
full compensation covering the future as well 
as the pest for the depreciation of his land 
by tlie want of such a crossing, and as it does 
not appear by the judgment appealed from 
that fiill compensation has been awarded, 
the damages awarded by the Judge of the 
Exchequer Court should be increased by 
$100. Gwynne, J., dissenting. 

Appeal allowed with costs. 

BeUeau, for appellant 

Angers, for respondent 



COLLET* 

There are some names which suggest to 
us a type, rather than the man himself. 
Cartouche is the robber par excellence; Man- 
drin is the brigand, the sovereign of the 
highway ; the swindler and impostor is 
Collet 

Anthelme Collet was born on the 10th of 
April, 1875, at Belley, in the Department of 
Ain, of poor but reputable parents. His 
father, Jean Baptiste Collet, was a cabinet- 
tnaker, and his mother a seamstress. With 

* From "ImpoBton and Adrontnrenii*' by H. W. 
Fuller. 



these two employments and a small patch 
of land, the little family lived in comparative 
comfort, when, in 1793, the father enlbted 
and departed for the frontier, with the first 
battalion of Ain. He never retumtsd, and 
his widow was reduced to a state of poverty 
bordering upon misery. 

Anthelme, who was then nine years old, 
was received by his grandfather. His 
thieving propensities and his idleness soon 
made themselves manifest ; he went roan^in^ 
about the country, and showed a deep dis- 
gust for work of any kind. The grandfather, 
not exercising the best judgment, employ e^l 
as a means of repression and correction, a 
vigorous application of the rod. Anthelme, 
after submitting a short time to tliis mode 
of punishment, one fine day ran away, but 
not without revenging himself by an act 
which demonstrated that there was in Lis 
young brain a remarkable fertility of ex- 
pedients. 

A general of the Republic, a neighbour of 
his grandfather, had warmly advised the 
use of the rod, and declared that nothing 
could be made of the young scamp except 
by means of the whipping post Anthelme 
revenged himself in an original fashion. 
On leaving the village he was seized with 
the idea to go to the pastry cook*s and order, 
in the name of General Martin Baton, twenty 
dosen small pies. That was not all ; the 
wife of the general was enceinte. In his 
flight Anthelme visited all the nurses that 
he could find, and directed them to go at 
once to the house of the general. He did 
not neglect to solicit a small commission 
from each one for the good news he brought, 
and succeeded in making a considerable 
collection. There was all day, at the 
generars house, a procession of small pies 
and nurses, until the general was driven 
nearly wild. 

The grandfather of Anthelme had had 
enough of his grandson, and an uncle, on 
his mother's side, consented to take charge 
of the boy. This uncle, the curi of Saint 
Vincent at Ch&lon-sur-Saone, was shortly 
after obliged to leave the country, having 
been refused the oath. He took the young- 
ster to Italy. 

After passing three years at the foot of the 
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SimploD, in Domo d'Osaobi, the uncle went to 
Rome. His rognish nephew bad grown up in 
ha{)pT idtonesB and the grofsest ignorance. 

Appointed almoner of Francois de Bemis, 
the Archbishop of Albi, the uncle took up 
hifi residence in Florence. There be en- 
deavored to make something of Anthelme. 

He provided a writing-master for him, and 
sent him regularly to the convent to take 
leflBons in church musia This was what 
ilie worthy man considered a complete 
education. 

When the Concordat again raised the 
alUrt in France, and the exiles once more 
found a home there, the two returned to 
Belley. Anthelme was, by common accord, 
recognized as the most ignorant fellow who 
had ever assisted in a mass. 

Another uncle, a military officer, decided 
that the only means of making a man of 
this great boy— then nearly sixteen years 
old— was to put him into the army. This 
nnde commanded a battalion, and succeeded 
in having his sad nephew admitted to the 
military school. 

Arriving at Prytan^ as the military 
school was then termed, Anthelme Collet 
foand a protector in an old friend of his 
Qncle's, a M. de Baint Germain, a retired 
officer. At the end of the second month 
CoUet was a corporal ; the fifth month he 
was a Serjeant At the expiration of ten 
months at the school, he passed an examina- 
tion, and left as a second lieutenant* leaving 
the others struggling for the place which he 
had so n^)idly attained. 

The new lieutenant was assigned to the 
110th Regiment of the Line, stationed at 
Brescia. Joining the corps, he showed him- 
aelf to be, what he had always been from 
his yoQtb, an incorrigible idler. Military 
life wearied him, and the remembrance of 
the happy /or niente of his childhood inspired 
him with an ardent longing for an ecclesias- 
tical career; a black robe meant to him 
nothing to do and plenty to eat These 
i<3^t8 and those desires caused him to 
freqoent a convent of the Capuchins of 
Saint Joseph, whose Superior he gained 
over by his hypocritical pretensions. He 
found there, in the leisure moments of his 
military life, a kind reception and a good 



tabla The Cdpuchin Offictr was the name 
given to Collet, in his regiment 

But his pleasures were brought to an un- 
expected end by an order to depart to 
Boulogne. Up to this time his only ex- 
perience of military life had been in a 
garrison. He was ordered to Fondi, a little 
village in the Neapolitan States, and near 
the town of Gaete* which the French army 
was then besieging. There, for the first 
time in his life, he was under fire, and this 
first experience resulted in a slight wound, 
from a shell, in his right side. Collet, who* 
since the thrashings administered by his 
grandfather, had conceived for violence the 
hatred of a Quaker, began to reflect seriously 
upon his profession, whose most evident 
profits seemed to be boles in the body. He 
philosophized so long and so well as he lay 
upon his bed in the hospital, that he decided 
to quit at once this brutal employment He 
exaggerated his sufferings to such an extent 
that they were obliged to leave him in the 
hospital of Saint Jacques, at Naples, when 
the evacuation took place. 

In the recollections of his life, given by 
Collet himself, dates do not abound ; but it 
is easy to determine that of his sojourn in 
Naples. It must have been during the first 
year of the reign of Joseph Bonaparte, that 
is, in the year 1806, the year of the siege of 
Gaete. So, at this time. Collet was twenty- 
one years old. Twenty-one, and an officer ! 
Under Napoleon I This was glory ; it was 
life ! For Collet it was fatigue and danger. 
The man thought only of means of deserting. 
Seized with a sudden return of his longings 
for a religious life, he made known his 
scruples to an honest Dominican, the chap- 
lain of the hospital) and so worked upon him 
by his mummeries that the good man re- 
solved to assist him in escaping from this 
damnable occupation. ''Recover rapidly," 
said the priest, ''and I will undertake to 
rescue you, quietly, from this unworthy pro- 



Recovery was not difficult; but Collet 
could not carry out his desires without 
means. Chance provided them. In the 
same chamber with the saintly Anthelme, 
a commander of a battalion, who bad been 
wounded at the siege of Gaete, lay dying. 
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PerceiviDg that his last hour had come, 
the officer motioned to Collet to approach 
liim. How could lie fail to have confidence 
in this young, fresh face! The dying man 
chose him for a confidant of his last wishes. 
Raising himself painfully in his bed, he 
reached his hand under the pillow, and drew 
out the picture of a woman, to which he 
applied for the last time his palhd lips; 
a portfolio Blled with souvenirs of love and 
family papers; a gold watch and a purse, 
all that he possessed in the world. He gave 
them all, with his cross, to the young man, 
murmured the woman's name and address 
in his ear, and expired. 

Collet, whose natural instincts were 
awakened, examined the gold watch •— a 
beautiful repeater;— he opened the purse, 
and found in one side one hundred and 
sixty-five louis, a six-franc piece, and fifteen 
sous ; in the other, two rings, one of which 
contained a large brilliant. The eyes of the 
wretch sparkled: he had found his means. 
He put the purse in his pocket, the watch 
in his vest, and determined to forget the 
name itnd address given him by the dying 
man. 

Made happy by this sacred deposit, so 
readily misappropriated, Collet thought only 
of abandoning his profession. This w^as, in- 
deed, the greatest service he could render 
the French army. Accompanied by his 
Dominican, he went secretly to the shop of 
an old clothes man, and exchanged his uni- 
form for a citizen-'s dress, and departed for 

Caserte. 

[To be ooDtinued.] 



lySOLVENT NOTICES, ETC. 
Qmhec QffUial OazeUe, July 18. 
Judicial AhandommentM, 
G^IioBB k Paqaette, grocers, MoDtreal, July 0. 
Napol<k)n Meroier, L6vis, Jaly 2. 

Curaton appointed* 
Re H^^larie Bttohaod, oarriage-maker, St. Cosalre.— 
J. 0. Dion, St. Hyacintbe. curator. July 10. 

Re Honors Carrier.— G. E. Roy, L^vis, ourator* 
June 27. 

lie T. J. Glaxton k Co.- P. S. Ro». Montreal, 
curator, July 10. 

Re D^ilets k De Grandpr^.— T. B<Sli7eau, St. Wen- 
coslas, curator, July 3. 

Re A. Qaudet k Co.-C Desmarteau, Montreal, 
curator, June 28. 



Rt Ifmel Ooldenstein. St Polyearpe.— J. MoD. 
Hains, Montreal) curator, July 8. 

Re E. M. Matthews (Mrs. H. W. Jewitt), Montreal. 
—J. L. Roes, Montreal, curator, July 2. 

Re E. Patry, Montreal.— Kent ik Tureotte, Montreal, 
curator, July 10. 

DirMauU. 

Re Joseph Fortin.— First and final dirideod, pay- 
able July 31, C. Desmarteau, Montreal, camtor. 

Re 0. S. Gagnon, trader. Bale St. Paul.— First and 
fioal dividend, payable July 30, H. A. Bedard, Quebec, 
curator* 

Re Legendra k Leblanci traders. Kamoaniaka.— 
Second and final dividend, payable July 90, H. A. 
Bedard, Quebec, curator. 

Separatum aa to property. 

Demerise Croteau vs. Francois Pelletier, contnws- 
tor, Montreal. 

Martha Ganntlett vs. Thomas Henry Tuitoo, acent* 
Montreal, July 2. 

Margnerite Gauthier vs. Honor6 Carrier, trader, 
L^vis, July 5. 

Vitaline Tremblay vs. Joseph Amyoti oontractor, 
Mareh28. 

Cada»ire depoeiitd. 

Village of Hebertville, registration division of 
Chicoutimii No. 2, August 1. 



GENERAL NOTES. 



CiRruMSTANTUL EviDBNcs.— A stttdcnt said to a 
distinguished lawyer one day, *' I cannot understand 
how circumstantial evidence can be stronger than 
positive testimony." *' I will Illustrate it," said the 
lawyer. ** My milkman brings me a can of milk, and 
says, ' Sir, I know that this is pure milk* for I drew it 
from the cow, washed the can thoroughly, strained it 
into the can, and nobody else has handled it.* Now, 
when I take the cover from the can, out leaps a ball- 
frog. Surely, the frog is stronger evidence than the 
man!" 

ExpiDiTioK V. NiATNRSS.— In the last century, a 
baron of the Exchequer, who clothed an exoellent 
head, and honest heart, rather too negligently, met 
with DO ill-timed sarcasm from a learned Ser- 
jeant, who had made the court wait one morning on 
the cirauit. On his taking his place, the b^ron, who 
sat as judge, observed rather sharply: Brother, you 
are late, the court has waited considerably. Ser- 
jeant— I beg their pardon: I knew not that your 
lordship intended sitting so early ; the instant I heard 
your trumpets I dressed myself. Baron— You wero a 
long while about it! Serjeant— I think, my lord 
(looking at his watch), not twenty minutes. Baron- 
Twenty minutes ! I was ready in five after I left my 
bed. Serjeant— In that respect my dog Shook dis- 
tances your lordship hollow ; he only shakes his coat, 
and fancies himself sufficiently dressed for any com- 
pany. 
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NAVIOABLE RIVERS AS A FISHING 
GROUND. 

Mach apace has been devoted this week to 
the leport of the trial of the case of Blount 
▼. Lc^fOfd, before Mr. Justice Field aad a 
special jury, the week before last The action 
involves the rights of riparian owners in 
the Thames, from Cricklade to Teddington. 
Historic Mapledarham, in the heart of the 
distiict) was, on an autumn day, in the year 
1885, invaded by Mr. Layard, a solicitor, rod 
in hand and embarked in a punt, who duly 
took and carried away a fish under the eyes 
of Mr. Blount, the riparian proprietor, who 
had been politely informed of the expedition. 
A trial ensued before the Lord Chief Justice, 
bat the popular view that anyone may fish 
in the Thames, so far prevailed that the jury 
veie discharged without a verdict On 
December 31 following, the comment was 
made in these columns, that ' it may be that 
the plainttfT claimed too much, and that if 
be had confined himself to that part of the 
river of which he had the ownership in the 
soil, and sued in trespass, he would have 
SDcoeeded. It is so much easier to prove 
owneiship of the soil than to prove an ex- 
chisive right of fishery.' The plaintiff, how- 
ever, proceeded with his action as it stood, 
and moved the Queen's Bench to have judg- 
ment entered for him on the verdict. The 
motion was refused by Justices Hawkins and 
Grantham, and their decision affirmed in the 
Ooort of Appeal, consisting of the Master of 
the Bolls, and Lords Justices Lindley and 
Bowen. On this decision the following com- 
ment was made on May 12, 1888 : ' Obvious- 
ly the public cannot have a profit d prendre 
in alieno aolo, because it is neither a corpor- 
ation nor an individual The defendant may 
•Qcceed on the weakness of the plaintiff's 
cue, bnt not on his own. Lord Justice 
Bowen suggests that« as the river is the 
king's highway, tbe jury might think that 
the property in the bed was still vested in 



the king and not in the plaintiff.' So obvi- 
ous was this, that the case was not reported 
either in the Queen's Bencb or in the Court 
of Appeal It fell, however, to the lot of Mr. 
Justice Field to carry out the instructions, 
as he said obediently, of the Court of Appeal 
in summing up to the jury at the second 
trial, and the result is a masterly and popu- 
lar exposition of the law of riparian owners 
which deserves to be preserved in as full a 
form as Nisi Prius cases deserva The long 
quotations from the judgments of the Court 
of Appeal embodied in the summing-up form 
a sufficient report of the decision of that 
Court The only point in their judgments 
ignored by Mr. Justice Field was Lord Jus- 
tice Bowen's picturesque imagination of the 
possibility of the property in a navigable 
river being in the Crown in its character as 
the king's highway, and this was an obiter 
dictum. 

The difficulties which met the plaintiff's 
case in regard to his own title at the first 
trial disappeared on the second. In the 
meanwhile the hint had been taken and a 
count for trespass both to land covered with 
water and to the plaintiff's fish had been 
added. With some chivalry the defendant 
did not object in point of Uw, to the alleg- 
ation of a trespass for taking and carrying 
away the plaintiff's fish, but treated it as a 
matter of aggravation, seeing that probably 
they had formed his luncheon. He, how- 
ever, denied the pUintiff 's possession, which 
was fatal to that part of the claim. If; as 
might not be unlikely, the plaintiff and de- 
fendant shared them at lunch, nice questions 
might have arisen whether the possession 
by the riparian host from the hand of his 
fisherman-guest might not be a reduction 
into possession by the rightful owner. Both 
parties, in fact, were willing to try the ques- 
tion of right, and no question was made but 
that if Mr. Blount ultimately succeeded, npt 
only did the decision apply to the trespass 
in question in the action, but to the long 
stretch of water of which he is riparian pro- 
prietor, and also to other ownere similarly 
situated on the banks of the Thames and 
other navigable rivers. It will be observed 
that the defendant did not contend that there 
was such a thing known to the law as a 
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public right to fish in a navigable river above 
the tide, and Mr. Justioe Field did not put 
any question to the jury on the 'point The 
defimdant, however, did full justice to the 
argument from the fact that the public had 
assumed this right with the sufferance of tiie 
riparian proprietors, and Mr. Justice Field 
did full justice to that argument. The ablest 
part c^ the summing-up of the learned judge 
is, perhaps, where he insists on the rights of 
charity as no derogation of the rights of 
ownership, and illustrates the matter by a 
reforanoe to an angvltu teme which smiles for 
him— where he is willing that his labourers 
and their children shall pick watercress, but 
which he woul I object to have turned to the 
purpose of supplying the v^^table market 
This Georgic refreshed the jury after a long 
sp^ of antiquarian lore, in which the 
changes were rung on John de la Lee and 
William Atte Lee, and was directed not to 
any titie the defendant might have as a 
member of the public, but to the criticism 
which the defendant was entitled to make 
on the plaintiff's title. Entrenched behind 
his position aS proprietor of land covered 
with water, which he owns on both sides for 
a considerable part of the reach in question, 
and in the whole of which he has long as- 
serted his title to fish, Mr. Blount may well 
let his paper title float gracefully down the 
stream under Caversham Bridge. 

The riparian proprietors are to be congratu- 
lated on their victory, which is hardly likely 
to be disputed, but as they are strong so 
should they be merciful. They should read, 
mark, learn, and inwardly digest not only 
the grateful law of Mr. Justice Field, but the 
sound sense — endorsed by the jury — of his 
views of the privilege of a proprietor to let 
the public share in his enjoyment without 
parting with his own rights. Mr. Justice 
Field} from one of his illustrations, would 
seem to go so far as to encourage the admis- 
sion of one's neighbour's pigs to the luxury 
of aooms without fear of creating a pannage. 
In any case where the public — as in a navig- 
able river— has a large right over the soil of 
land, the proprietor in point of law can well 
afford to give him privileges in regard to the 
rest so long as he does not abuse them. 
Every frequenter of the Upper Thames appre- 



ciates the kindness of Mr. Blount's neigfaboar 
at Hardwick House, who has appropriated 
an island in view of the fioest Elizabethan 
mansion on the liver to the use of the boat- 
ing public Last year the summer-house 
upon it was burnt down by an accident to a 
camp-fire, and was promptly replaced. Some 
means might easily he found < f allowing all 
orderly persons who choose to ask leave to 
fish in the Thames, if the proprietors were 
allowed to delegate their rights to a general 
fishing conservancy.— Xdv; Jovrval. 



SUPERIOR COURT— MONTREAL.* 
Commisnon nommie par le goucemtmeni — 
Dettitution cPemployiB^Mandat rivocahU 
— Changemmt du personnel de la comtitM- 
sion — ResponsabiliU pour engagements de 
letars prSdicesgeurt, • 

Par leur charte les commissaires des che- 
mins ft barri^res de Montr^, nomm^s par 
le gouvemeur de la province, "auront et 
*' pourront avoir succession per])6tuelle et 
** pourront ester en jugement dans toutee les 
'* oours de justice et autres lieux." 

II est pourvu par une autre section de la 
charte que ** de temps i autre ils pourront 
" nommer et employer un inspecteur, et tela 
** officiers et personnes sous leurs ordres 
'* qu'ils jugeront n^cessaire pour les fins de 
^ cette ordonnance, et lis pourront destituer 
'* tels inspecteurs et autres officiers et per^ 
*' sonnes ou aucune d'elles, et en nommer 
'' d'autres ft leur place." 

Jugi: — 1. Que les commissaires n'^taient 
pas autoris^ par leur charte ft destituer an 
secretaire- tr^sorier employe ft Tann^, sans 
cause ou avis pr^able ; 

2. Que la commission en question ne con- 
stitue pas une branche du service civil, ou 
un d^partement du gouvemement de la pro- 
vince, et que les commissaires ne peuvent 
pas r^clamer les prerogatives de la couronne 
pour destituer leurs employes ft bon plaisir ; 

3. Que le secretaire-trt^sorier de la com- 
mission, employe ft I'annee, par une resolu- 
tion fixant son salaire, et congedie sans 
cause avant I'expiration de son terme, avalt 
le droit de reclamer la balance de son sa- 



* To appear in Montreal Law Reports, 5 S. C 
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Uire poor I'annee, apfte avoir diliiieDt pro- 
teit^ lea oommissaires et offert 868 services ; 
4. Qae raalgre le changement da person- 
nel de la commiasion depuis Ten^agement 
pris avec leur secr^taire-tr^sorier, leB nou- 
Teanx commissaiies ne pouvaient pas se 
aoostraire & I'obligation contracts par leurs' 
predtosseurs.— iii^e v. CommiMaires des 
Chemins d Barriires de Montrialf Ouimet, J., 
8 Janvier 1889. 

TesiamenUtry executor — Potvers of^Arts, 918 
et Kg , a a 
HM .'—(Affirming the decision of Tascha- 
KBACi J., M. L. R., 4 S. C.4470 that the testa- 
mentary executor has no right to hypothecate 
the immoveables of a substitution without 
the consent of the institute; and the order of 
a judge or of the prothonotary, authorizing 
such hypothecation on the advice of a family 
council, will be set aside.— -4r6ec v. Lamarre, 
in HevieWt Johnsoa, Loranger, Wiirtele* J.1 . 
Jan. 31, 1889. 

Railvxiy — Low of baggage — Measure of 
damages — Cotts. 

ffeld:—\. That a railway company is not 
liable for damages oau8e<i to the owner of 
baggage loat or delayed on the railway, nor 
for expenses incurred by him in looking af* 
ter the baggage, the measure of damages 
being the value of goods lost ; 

2. Where baggage has been found after 
suit has been issued, and has been accepted 
by ihe owner, the railway company is only 
responsible for the taxable coats incurred up 
to date of delivery. — Provencher y. Canadian 
Pacific By. Co., Wurtele, J., Jan. 16, 1889. 

Dijnalion — Poseession — Preuve tesUmoniale — 
Qiose d*atUrui — NvUiU — Conftuion'-Erreuir. 
JtigS .' - 1 . Que ia poeaeaaion legale de biens 

meublea donne an poasesseur le droit de 

prouver par t^moina aon titre & la propriety 

dea biena qn*il poaadde ; 

2. Que la donation entrevi£s de biena meu- 
bles appartenant & autrui, quoique nulle vis- 
ile via du proprietaire» eat bonne et valable 
contre le donatenr, ai, par la auite, oe dernier 
devient Th^ritier du propri^taire ; 

3. Qne dana ce caa, le donateur ne pent 
laiieannuler la donation pour eauae d'er^ 



reur, lea moti& de la donation reatant lea 
m^mea, et Terreur ne tombant paa sar la aub- 
stance de la chose donnee. — Boucher v. Bcu»- 
quel, Tellier, J., 26 Janvier 1889. 

Mandat'-Droit du tten—DroU du mandanU 
Jug^:—1, Que le mandataire qui aagi en 
aon propre nom eat reaponaable envera lea 
tiera avec qui il contracte, aana prejudice 
aux droits de oes derniers contre le mandant 
qui est responsable envera eux poor tous lea 
actea de son mandataire faits dans Pex^ca- 
tion et les limitea de aon mandat; 

2. Que tout ce qu'un agent fait dana les 
limites de son mandat avec dea tiers, m^me 
en son nom propre, il le fait pour son man- 
dant, et oe dernier a le droit d'etre subrog^ 
dans ses droits contre les tiers; 

S. Que toutefois le tiers qui a contracts 
avec un agent personnellement, sans dSnon* 
ciation du principal, a droit de se prot^r 
jasqu'& ce qu'il aoit d^harg^ de I'obligation 
contract^e envera I'agent, par la aubrogation 
du principal aux droita de Tagent— fft2«m 
V. Benjamin, Tellier, J., 29 d^c. 1888. 



SiquestreSignificaHon du jugementr-^Rivmon 
par un juge-^ugement interlocutoire- 

Jugi:-'!. Qu'il n'estpas n^oeaaaire qu'un 
jugement nommant un a^queatreaoitaignifi^ 
& aucune dea partiea dana la cause ; 

2. Qu'un jugement nommant on a^ueatre, 
aprte que le jugement final a 6t6 rendu dana 
la cause, n'eat pas un jugement interlocutoire 
pouvant 6tre revise par an aeul juge de la 
Cour Sup^rieure.— jBbti^ord v, YviU, Papineau, 
J., 4 mai 1881. 

Louag&^Obligatum de gamir les lieux louis — 
BisUiation. 
JuyS : — Que aoua un contrat de louage od 
le bail eat authentiqae, fait pour cinq ana, le 
loyer payable $25 chaque mois, le locataire 
n'est tenu de garnir lea lieux lou^ que pour 
les termes 6chus et le terme & echoir.— Zi^noA 
V. Reeves, en revision, Papineau, Gill, Loran- 
ger, JJ., 30 Janvier 1886. 

Loyer — ObligaHon de gamir les lieux louis — 
Saisie^agerie. 
Jugi .---Que dans le cas d'un bail authen- 
tique pour deux ann^s et neuf moia, payable 
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$26 par mou, loraqne le locataire enUve les 
meubles garnifisant les lieax loo^, et qu'ane 
BaiBie-gagerie est prise par droit de saite le 
26 octobre, le locataixe sera tenu de gamir 
les premisses jusqn'aa mois de mai suivant — 
Longpri v. Oardinali Bourgeois, J., 27 mars 
1880, 

CiU de M(mtrial---Inipectewr du bdHsieS" 
DimolUMm — RetpcfiMOLbHitl — Maitnaux, 

Jagi : — Que lorsque I'inspecteur des bAtis- 
ses de la cit6 de Montreal, en sa dite quality, 
contracts avec un tiers pour faire d^molir 
une b&tisse suivant les prescriptions des 
r^ements municipaux, la cit6 de Montreal 
est responsable du codt des travaux ainsi 
faits; 

2. Que dans oe cas, sur une action en gar- 
antie par la dt^ de Montr^ contre le pro- 
pri^taire de la maison d^molie, la cit6 de 
Montreal devra tenir compte au dit propria* 
taire de la valeur des mat^riaux enlev^s par 
rinspecteur. — Frapfpiier v. La CiU de MontrSal, 
Mathieu, J., 7 f6vrier 1889. 



I 



fhtUiie—VerUe de delies €u^ves — Livrex de 

eomptea — Revendication, 
Jtipi.*— Que dans une faillite, lorsque le 
curateur diiment autoris^ vend 4 Tencan 
public les dettes actives du fiailli, et livre & 
Tacbeteur les livresde oomptes oontenant les 
noms des d^biteurs et les details des divers 
oomptes, le curateur ne sera pas recevable 4 
revendiquer ensuite entre les mains de 
Tacheteur oes livres de comptes sous pr4- 
texte qu'il ne les avait que prSt^ ; le cura- 
teur n'ayant aucun int^r^t & Caire cette de- 
mande, et Vacheteur ayant absolument besoin 
de oes livres. — Kent v. Granger, Matbieu» J., 
11 f^vrier 1889. 



Dommaget — Pompiers — NSgligence. 
Jugi ;— Que la cit^ de Montr^ sera res* 
ponsable des dommafi^es que pourront causer 
les pompiers allant an feu dans leur voiture 
men^e & toute vitesse, lorsqae rien ne dis- 
tingue oes voitures et qu'aucune cloche n'est 
sonn6e pour mettre le public en garde. — 
Qadboii y. La OU de Manlrial, Jett^, J., 16 
f(gyrier 1889. 

(XU de Montrkd'-'lVaUoirB^Dommdge, 
/ti^^.*— Que la cit^ de Montreal est respon- 



sable de P^tat des trottoira vis-jl-vis des 
marchte^publics, et que lorsqn'un accident 
arrive par le mauvais ^tat de oes trottoirs 
qui ne seraient ni converts de oendre, ni 
ooup6s de mani^re H les rendre non glissants, 
la cit6 de Montr^l devra payer le dommage 
qui en r^MultenL—Omdd v. La CiU de Mmi- 
rial, Jett6, J., 18 f(gvrier 1889. 

Vente—DHai—Livrai^un — Faiement duprix. 

Jugi ;— 1. Qu'un vendeur qui n'a pas ac- 
cord^ aucun d^lai a, pour livrsr les choses 
vendues, tout le d^lai que Tacheteur prend 
pour le payer et que Tobligation de Hvrer 
ne nait qu'aprgs le paiement ; 

2. Que lorsqn'un vendear n'est pas pr6t 4 
Uvrer la chose vendue dans le d^lai convenu, 
Tachetenr ne pent prendre avantage de ce 
d^faut qu'apr^ avoir fait des offices i^lles 
du prix de vente—Of^^tv v. FVidette^ Ma- 
thieu, J., 25 figvrier 1889. 

Expropriation — Sentence arUtraU — Dipdt — 
Lmspendance—DHai—NtdiiU. 
Jugi:^L Que la contestation d'une re- 
quite demandant 4 etre pay^ du montant 
d'une sentence arbitrale, k m^nie le d^pdt 
fait par une compas^nie en expropriation, par 
cette derni^re, n'emp^he pas la ooropagnie 
de prendre une action en nullity de la dite 
sentence et d'y all^guer les mtoes moyens ; 
qu'il n'y a pas alors litispendance ; 

2. Que d'aprds 1' Acts Refondu des chemins 
de fer (42 Vict , oh. 9), les arbitres ont le 
droit de prolonger eux-mdmes le d^lai fix^ 
pour rendre leur sentence ; 

3. Que Ton ne pent faire mettre de o6t4 
une sentence arbitrale paroe que le montant 
accord^ serait excessif, on le r&sultat d'une 
appreciation fausse, ou reposant sur one 
fausse base.~Xa Cie. de Chemin de Per de 
Ontario et Quibec v. Les Curi, etc, de Ste. Anne 
du Bora de Vile, Taschereau, J., 18 mars 1889. 

RaUvxiy Act— Prescription— R.S.C, c 109, «. 27. 
Held : — ^That the prescription of six months 
enacted in section 27 of the Railway Act 
R. 8. C, cap. 109, is applicable to cases where 
damage is caused to land through a prelimi- 
nary survey made with the object of locating 
the railway line over the land, where the 
line so surveyed was subsequently abandoned 
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and a new location adopted.— iiavart/ v. On- 
Uxrio A Quebec By. Co,, Tait, J., April 20, 1889. 



aU de Monirial--Cmi8eU'de'fnlk^JSleelion 
mmneipale — QuaHfication dee contegUints — 
EjBeq^Hon d la forme. 

/u^:— 1. Que I'^lection d'un 6chevin du 
cQDseil-de-YiUe de la cit6 de Montreal, ne 
peat 4tre contests que par des ^lecteurs de- 
ment inscrits et habiles A voter k oette Elec- 
tion; 

3. Qne le d^aat de qualification de la part 
doB contestants pent ^tre invoquEe par excep- 
tion h la forme. - Poudrier v. Bonin dit Du- 
/«»«, Lorai^er, J., 9 mai 1889. 

OppoeUioti a jugement—Dilai—C. P, C, 
arte, 89 et 484. 

•'^g^:— Qn'aucnn d^Iai n'est assigne pour 
C»iie nne opposition a jut^ement, dans le cas 
dejugement rendu conform^ment aux dispo- 
sitions de Tarticle 89 dn C. P. C, cette opposi- 
tion pouvant 6tre faite en tout temps avant la 
?ente.— ZoiA>tMo/m v. Oirrfirwii, l^ranger, J , 
17 mai 1889. 



SoeiiUe de oomtrucHon— Obligation -Ligcditi 
de lew eonetUution'-ProcSdure. 
/t<9^.— Que la l^alitE de la constitution 
d'ane soci^tE de construction ne peut 6tre 
contests incidemment par exception p6r- 
emptoire, dans une action basEe sur un acte 
d*obligation. ~5bci^<^ Canadienne-Frangaise de 
ConMruction de Montrlal v. LapoinU, Wiirtele, 
J., 13 mai 1889. 



BaU^Maieon inhabitabU'-Mur mitoyen— 
Bieiliation. 

Jugi:^h Que la demolition du mur d*un 
descftt^ d'nne maison rend cette maison 
inhabitable; 

2. Qne le propri^taire ne peut> sous ces cir- 
ooQstanoes, faire d^bouter Taction en rdsilia- 
tion du locataire en Etablissant que ce mur 
svait iiA d^moli par son voisin, exergant ses 
droits de mitoyennetE, pour le rebAtir, et que 
dans le bai)« le locataire s'^tait engage & 
soofirir toQtes lea reparations necessaires.— 
JacaUl V. Gait, Taschereau, J., 1 juin 1889. 

Amsrcmce tw la vie — Police— Primee, 
Jtigi:-'!. Qu'ane compagnie d'assu ranee 



qni ne foumit pas k un applicant une police 
d'assuranoe conforme & Vapplication ne peut 
pas se faire payer les primes stipul^es au 
contrat ; 

2. Qne dans ce cas Tassurd a le droit de 
discontinuer le paiement des primes d'assur- 
anoes conYenue&— Zxi Canadienne Compagnie 
d^ Assurance sur la vie y, Perravltf Gill, J., 31 
mai 1889. 



Opposition^ Timbres judiciaires — Motion. 

Jtf^^ .*--Qu*une opposition qui n'est pas 
rev^tue des timbres judiciaires voulus par la 
loi est nulle et sera rejet^e sur motion.— 
LacaiUe v. Boucfier, Loranger, J., 23 mai 1889 

Compagnie de cftemin de fer — Besponsabilitl — 
Commis-voyageur —Billets avec pritHige. 
JugS : — Que lorsqu'^ne compagnie de che- 
min de fer Emane certains billets de passage 
& bon marcbe, et qu'elle met sur ces billets 
qu'en consideration de ce privily, elle ne 
sera pas responsable du dommage vaub^ aux 
marchandises et effets que ceux qui se ser- 
vent de ces billets portent avec eux.elle n'est 
pas responsable des ediantillons de marchan- 
dises qu'un comm is-voyageur aura fait entrer 
comme son bagage ct qui seront perdus en 
route, d'autant plus que pour ces marchan 
dises controiees (checked) comme bagage, le 
passager n'avait payE aucun fret —Packard 
V. Canadian Pacific Bailway Co., Gill, J., 81 
mai 1889. 

COLLET. 
rContinaed from page 224.] 
Caserte was only six leagues from Naples, 
but the Dominican had chosen for his neo- 
phyte a sure retreat in a villa at the end of 
a road bordered with old linden trees, and 
concealed in a veritable forest of olive trees. 
There lived an old Neapolitan, a brother of 
the chaplain, who was imbued with a deep 
hatred of Frenchmen, atheists, and soldiers. 
Collet was received into this family as a 
lamb snatched from devouring wolves. He 
passed six months in this hiding-place, 
petted, caressed, indoctrinated, lying in the 
shade of orange trees, and feasting with the 
appetite of youth upon the fine poultry, the 
delicious pies, and the generous wines of 
that sunny land. 
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At the end of this time he departed in dis- 
guise for the convent of Saint- Pierre, where 
he was received with open arms by the 
Superior. They interrogated the novice, and 
discovered his ignorance; bat the good 
fathers readily pardoned his hatred of 
knowledge, that work of the devil. How- 
ever, they tanght him a little Latin, for 
form's sake, and made him take a course in 
sacred eloquence; that is, they stuffed his 
memory, which was an uncommonly good 
one, with ready-made sermons, which they 
taught him to deliver with appropriate 
gestures and intonations. Collet enjoyed 
these exercises. He was a born comedian, 
and as the phrenolo^^ists would say, had his 
bump of imitation remarkably developed. 

Two years passed in this manner, and he 
received the tonsure. The long hypocrisy 
at the convent t)egan to weary the neophyte, 
and, besides, the moment had arrived when 
he would be called upon to seriously exercise 
the profession of religion. He counted again 
the money of the commander of the Hospital 
Saint-Jacques, made the diamond sparkle 
and the repeater strike; then he put back 
his treasure, which he had concealed from 
the eyes of all, and departed with some of 
the fathers to Pouille, determined to avail 
himself of the first opportunity to gain the 
country. The fathers had the imprudence 
to intrust him with making some collections ; 
that change<l his plans. He collected with 
such ardor that, when his accounts were 
rendered, he had sent one thousand crowns 
to join in his secret pocket the four thousand 
francs of the commander of the battalion. 

When he returned to tbe convent with his 
hoard, it was proposed to make him a 
deacon ; but it was necessary first to obtain 
a dispensation from the Holy See (on ac- 
count of his havmg been a soldier), and an 
tueat from the bishop of his own diocese. 
This last formality Wiw especially hard to 
comply witli,— -the diocese of Belley having 
been abolisheii, and united to that of Lyons. 
In the meanwhile they conlided to him the 
care of preparing children for their first 
communion. Among his pupils was the son 
of a syndic. Admitted to the friendship of 
the father, Antlielme, a man of precauiion, 
took from the cabinet of this magistrate 



several blank passports ; they might be i 
ful. With money and a passport it wonld 
be easy to quit at any time this oommanity, 
of which he had long been weary. Near the 
convent was a magnifioent house, surronnded 
by flowery terraces, and shaded by grand 
old trees. It was the winter residence of the 
banker of the fathers in N]^>le8, the cele- 
brated Torlonia. Brother Collet had paid 
more than one visit to this banker. There 
came to him, suddenly, a brilliant idea, an 
inspiration H la Oil Blca, One morning he 
sought the Superior of the convent, and, 
with his eyes modestly cast down, told him 
that before his desertion he injoyed an in- 
come of ten thousand francs. Since his 
desertion he had not drawn it ; but nothing 
prevented his assigning it, if he chose. If 
his reverence would permit him, this little 
fortune, which an unworthy brother did not 
know what to do with, should be used en- 
tirely for the benefit of the holy oommanity 
which had so kindly received him. 

The Superior, touched by this proof of 
devotion, and rejoicing in the idea of a good 
income, approved the project, gave him his 
hand, and the next morning at daybreak 
Brother Anthelme was on the road U) .Vaples. 
He was going to the banker's house, armed 
with a letter and a little box. Prudent as 
ever, he stopped on the way at a litiie inn, 
placed the seal of the letter over a vessel 
containing boiling water, softened it, and 
opened the letter and read it It warmly 
recommended the young French convert to 
M. Torlonia, and authorized him to negotiate 
the transfer of an income of ten thousand 
francs, of which there were three years still 
unpaid. As to the box, it contained a ring 
in which was set a large diamond, which the 
Superior sent as a pattern to tlie jeweller, 
Orlando. 

Collet carefully resealed the letter and 
modestly presented himself at tlie house of 
the banker, who received him as a son ; had 
a fine chamber prepared for him, and un- 
hesitatingly advanced him the sum of 
twenty-two thousand francs upon the trans- 
action. 

This unexpected good fortune satisfied the 
prudent swindler, who also received from 
the jeweller three rings like the pattern 
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Bant hj the Saperior. Money and jewels in 
h« pocketoy he went to engage a vetturinOf 
boQght some citizen's clothes, anU started 
ostensibly for the convent; but, at some 
distance from Naples, he changed his ronte 
and his drew, and by a cross-road reached 
Avemu He alighted at the Hotel Saint- 
Gabriel, made them give him a magnificent 
apartment, and there utilizing his caligraphic 
UleatB, he made a passport for himself, 
under the name of the Marqnis Dada. 

Thus ftimished with an aristocratic name, 
the yoang marquis took the post and went 
to Capoa. At the gates of the town a 
crowd of police agents surrounded him. 
They demanded his passport, which they 
retained. He went to the Hotel des Etran- 
gw8, a little uncomfortable under these 
SDuoying formalities. Scarcely was he in- 
stdle-l there when the Commissary of Police 
WIS annonnoed. Without doubt the agent 
of the Government bad found something 
suspicious in his passport, — perhaps Collet 
had omitted some indispensable formality. 
Pale and trembling he was about to fly. 
He hesitated between the door and the win- 
dow, when suddenly the door opened, the 
redoubtable commissary appeared, hat in 
hand, humble, submissive, and profuse in 
his excuses. "Ah! Signer MarqueHO, this 
rabble has annoyed you. Without regard 
for your rank, the ruffians have retained 
yoar passport ! But I have hastened to re- 
pair the inconvenience they have caused 
yon, and to bring it back to your excellency." 
His exoellenc>' comprehended at once. 
Collet knew already the power of money in 
Italy. He slipped into the hand of the 
worthy commissary a gift of five louis for the 
poor agents, and invited him to lunch with 
him. '<Ah !" said the commisr<ary, " a rascal 
cannot deceive me ! It is only necessary to 
look at your excellency to see the character of 
your highness. You must pardon my poor 
iellows." Laughing in his sleeve, our young 
knave made the infallible magistrate pilot 
him about Capua. He bought a carriage, a 
livery, engaged a lackey, and departed in 
triamph for Gaete, being escorted to his car- 
riage by the respectful commissary. 

On ib» way the Marquis Dada met a 
French oflicer, who, hot and dusty, was pain- 



fully dragging himself along the road. He 
ofifered him a seat in his carriage, and 
learned that his companion was Louis- 
Charles- Alexandre Tholozan, a Lyonnaise, 
an oflficer of the 10th of the Line, on a leave 
of abseni^e, and a chevalier of the Legion of 
Honor. This social standing tempted Collet. 
He abstracted the portfolir> of his trusting 
companion, and left him at Terracina, deeply 
grateful for the kindness shown him. Once 
alone, Collet used an eraser on the brevet 
and the commission, clianged some dates, 
passed a red ribbon through his button-hole, 
and the new Tholozan made his entry into 
Rome. 

He had hardly arrived when chance threw 
in his way an abb4 by the name of Tholozan, 
who, on learning his name exclaimed, 
** Why, you must be the brother-in-law of 
my intimate friend, M. de Courtine." Collet, 
who had studied the portfolio, knew his new 
family by heart. He showed some letters from 
M. de Courtine ; and the abb^, standing high 
in the Court, and secretary of his Eminence 
Monseigneur the Cardinal Fesch, installed 
him in the archiepiscopal palaco. The worthy 
Abb6 Faux introduced into the best Bolomin 
Rome the young Tholozan, who modestly 
passed himself ofi* as a millionnaire. The 
young swindler, who did not believe in the 
duration of this sudden fortune, hastened to 
speculate upon public credulity. A million- 
naire, &proUg^ of the Cardinal, there was no 
difficulty in finding dupes. A merchant dis- 
counted for him a bill of exchange for nixty 
thousand francs ; the banker of the cardinal 
advanced him ten thousand crowns; a con- 
fectioner opened his purse, from which he 
drew five thousand francs; and even the 
gardener of the palace confided to him his 
little fortune of one thousand eight hundred 
francs, bo Collet was in a good way of be- 
coming a genuine millionnaire. But it was 
time for him to be moving. He practised a 
last bleeding upon the jeweller of the palace, 
from whom he bought, without paying for 
them, sixty thousand francs' worth of jewels. 

Then, not to tempt fortune too far, he pre- 
tended a necessary journey to Turin. The 
good Abb^ Faux, and the Cardinal himself, 
gave him letters of introduction, and, promis- 
ing to write to him at his destination, they 
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saw him into his carriage, and sent him off 
with their benedictions. 

But, atTnrin, the scene changes. Collet 
pradently visited the po8t-(ifiice. He found 
there a letter from the Cardinal, which made 
known all his robberies to the police of the 
place. The fathers of the convent, the banker 
Torlonia, the commissary of Capua, all cried, 
** Stop tliief I " after the fugitive, and Brother 
Collet, the Marquis Dada, and Captain Tho- 
lozan, were all pointed out for their namerous 
misdeeds. Collet destroyed this denunciatory 
missive, changed his costume and his pass- 
port, and went to seek an obscure asylum at 
Lugano, in the Swiss Canton of Tessin. 

There he modestly established himself in 
the house of a printer, and served for some 
time as an amateur, an apprenticeship in type- 
setting ; then, feeling re-assured, he presented 
himself in some of the salons at Lugana He 
spoke of his fortune, and proposed to refit 
the theatre at his own expense. The propo- 
sition was accepted with enthusiasm by the 
inhabitants of this little town. Under this 
pretext Collet had made, to his own measure, 
the uniforms of a general, and a commissary 
of war, and a complete bishop's dress. He 
arranged everything for a new campaign. 

While at the archiepiscopal palace he had 
appropriated several blaok appointments of 
priests, and a hull nominating a bishop. 

He decided that he would first play the 
r6le of a Neapolitan priest, exiled for political 
reasons. In the spring he If ft Lugano, 
taking the diligence for Brian^on. At the 
lirat stopping-place he arrayed himself in 
the gown, at the second he aiided the tonsure 
and cap; when he reached Briau^on the 
traveller had become a grave ecclesiastic. 
He visited his colleagues, showed them his 
priestly commission, installed himself in the 
house of the cwS, and celebrated the mass. 
Tiie next day jhe went to Gap. He had 
already abandoned his first field, and re- 
ceived letters of recommendation to this 
episcopal town. He humbly announced 
himself to the grand vicar, who received him 
disdainfully, and appointed him to say mass, 
for thirty sous, |in the Chapel de la Mis^ri- 
corde. 

" Monsieur," replied Collet, modestly, ** I 
am fortunate enough to need no aid; my 



intention is to be a burden to no one» and I 
think that certainly, at Gap, one ought to be 
able to liye oo an income of ten thousand 
livres.** 

This changed mattera. The grand vicar 
relaxed as if by magic; installed the opulent 
Abb^ in a house befitting his fortune, and 
at once presented him to Monseigneur, who 
received him at his table. 

Here Collet played seriously his sacri- 
legious r^,— saying masses and giving to 
the clergy of Gap magnificent dinners. He 
even began to preacli with great success, — 
dove-tailing extracts from Bourdaloue with 
sayings of Massillon, with which this wise 
actor had stuffed his memory. The cwrS of 
Monestier died. Monseigneur believed he 
could choose no more worthy man to fill the 
place than Collet. The life at Gap began to 
to tire the hypocrite; he felt the need of 
change ; he accepted the curacy of Monestier. 

One may well believe that he was received 
with joy by his new parishioners : so good a 
man, so portly, richer even than the bishop, 
and one who would do so much good in the 
place. C/oIlet installed himself in the parson- 
age, arranged the interior in a most luxurious 
manner; he had an old and attentive 
servant, a first-rate cook in the kitchen ; in 
his cellar a good supply of fine wines, and a 
larder well stocked with chickens, hares, 
turkeys and pigeons. 

It is not to be wondered at that this ex- 
travagant mode of living diminished the 
fortune he had gathered in Naples and at 
Rome. He baptized , confessed, married, and 
buried his dear parishioners; he drove them 
wild by his eloquent sermons. 
[To k>e coDtiDueiJ 
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Quebec Official Gazette, July ST'. 
Judicial Aba»duumeiUa. 
Pierre lioroux, boot and shoe dealer, Montreal, 
Jaly l:^ 
Patrice Ouellette, trader, fit C^leetin, July 6. 
Charles A. Simard. f amiture dealer, St. Hjaointhc, 
July 16. 

Curatort appoisUed* 
He Qelinas St Paquette,— T. Gaathier. Montreal, ea- 
rator, July 15. 

Re J. T. Letoarneux, MontreaL—Kent A Tarcotte, 
Montreal, joint curator, July 16. 

Re Maxime Nadeaik-C:. F. Bouehaid, FraMrriUe. 
corator, Jaly IS. 
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COPYRIGHT m NEWSPAPER 
ARTICLES. 

The proprietors of newspapers have recently 
exhibited themselves as somewhat greedy in 
askii^ for special privileges in the conduct 
of their business; but no one will grudge a 
legitimate victory like that obtained in the 
caMS of CcUe v. The Devon and Exeter Cm- 
diWtUmal Newfpaper Company (JDim.), 58 Law 
J. Bep. Chanc. 288, and The Trade AuxUiary 
Company v. The Middlesbrough Protection 
Atmeiation, 58 Law J. Rep. Chanc. 293, to be 
reported in the May number of the Law 
Jcwmal Reports. The plaintiffs in both 
these cases were substantially the same, 
being the proprietors of the well-known 
Stuhbt^M Gazette and Perry*s Gazette^ and of the 
Commercial Compendium, by which last name 
Mr. Justice North, with some reason, did not 
know what was meant. They combined in 
the firat case aa partners, and in the second 
as a limited company, to supply the com- 
mercial world with a list of those against 
whom bills of sale and deeds of arrangement 
have been registered under the Acts of 1882 
and 1888. Greater interest appears to have 
been taken in these same subjects in the 
west and in the north than in the view of 
the proprietors of the Devon and Exeter Daily 
OazeUe and the Middlesbrough Protection 
issodation was thought sufficiently supplied 
by these pablicationa. In any case they 
published similar lists, and when on certain 
^ occasions the plaintifis' clerks were in- 
stnicted to insert fictitious entries these duly 
appeared in the rival lists. Thereupon ac- 
tions were brought and heard respectively 
before Mr. Justice North and Mr. Justice 
Chitty, with the result that the plaintiffs 
were successful in both, with the weight in 
the second of the authority of the Court of 
Ai^)eaL 

The point of most importance decided by 
these cases is the point of least difficulty, and 
wises mainly from the fiact that in Cox v. 



The* Land and Water* Journal Company^Z^ 
Law J. Rep. Chanc. 152, Vice-Chancellor 
Malins had laid down that a newspaper is 
not a periodical work within the meaning of 
section 18 of the Copyright Act^ 1842. This 
decision was pronounced by the late Mas- 
ter of the Rolls, in Walter v. Howe, 50 Law J. 
Rep. Chanc. 621, to be opposed to the plain 
wording of the Act of Parliament ; but as 
the view of the Master of the Rolls was not 
necessary for the decision of the case before 
him, technically the decision of Vice-Chan- 
cellor Malins was binding on the High 
Court The judges of that Court, including 
Justices North and Chitty, in their decisions 
have with one consent kicked against the 
pricks of that case ; but it is as well that it 
should now be formally pronounced over- 
ruled, as follows from the decision of Lords 
Justices Cotton, Lindley, and Lopes in the 
second of the two cases. Minor points of 
some interest are, moreover, dealt with. Mr. 
Justice North rightly decides that a registra- 
tion of a newspaper under the Copyright Act, 
as first published June 15} 1858, is not made 
irregular by a statement in the title-page 
that it was established in 1855. It lay on 
the defendants to show that the paper was 
published before the date given in the 
registration, which no doubt they might 
easily have tested by a visit to the British 
Museum. The statement on the title-page 
was probably due to the natural exaggeration 
which gathers round most institutions as to 
the antiquity of their origin. The same 
learned judge decided that the Newspaper 
Libel Registration Act, 1881, is passed, alio 
intuitu to ^ the subject of copyright His 
observation that the duty of registration 
imposed on the publisher to register does not 
include a proprietor can hardly be safely 
acted upon for the very reason why the 
decision on the previous point is right — 
namely, that the Act is dealing with news- 
papers from the point of view of libel in 
which the proprietor is a publisher, and not 
of copyright in which the word is used in its 
business, not its legal, sense. He also 
decides a point on which his decision 
is expressly confirmed by the Court of 
Appeal in the appeal from Mr. Justice Chitty 
— ^namely, that the proprietor of a ne'^paper 
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sufficiently complies with the requirement 
of rejpstering by registering his newspaper, 
and need not register every article in it. 
The learned judge points out that the scope 
of registration of a copyright under the Act 
is not that there should always be complete 
registration of the publication in which there 
is copyright in order that persons may 
know what they may legitimately copy and 
what they cannot so copy. The Act itself 
contains provisipns which he thinks make 
that clear, and he adds that it is well-known 
that registration is only necessary as a con- 
dition precedent to suing; and notorious that 
the almost universal practice of publishers is 
not to register until the eve of taking pro- 
ceedings. 

The second case went to the Court of 
Appeal probably because of the extreme 
plausibility of the point taken by the 
defendants' counsel. That pohit turned on 
the fact that the plaintiffs had registered 
three separate newspapers which they had 
supplied with the subject-matter pirated, and 
it was said that such a registration was not 
a registration of the plaintiffs as proprietors 
of the copyright, such as is required by the 
Copyright Act; and that what the plaintiffs 
claimed was a joint right, and what they 
had registered a separate right in the 
individual newspapers. Lord Justice Cotton's 
answer to this contention is: 'All that is 
required under section 18 of the Copyright 
Act, 1842, according to the opinion of the late 
Master of the. Rolls in Walter v. Hmoe, which 
I think is correct, ia that before a newspaper 
proprietor, having a right under that section, 
can sue, he must register his paper. He is 
not required to register the copyright in the 
work which has been prepared, in accordance 
with the terms of section 18, and in respect 
of which, therefore, he has the same right 
as if he were author and had the copyright ; 
but he must register his paper, and that 
alone gives him a right to sue.' A reference 
to the terms of the judgment of the late 
Master of the Rolls hardly supports the view 
here taken of the obiter dktn of the late 
Master of the Rolls. Reliance must rather 
be placed on the reasoning of Lord Justice 
Cotton, which is as follows : * What a news- 
paper proprietor gets undfer section 18 is this 



— If he enters into an agreement with any- 
one to have a work done for his paper on the 
terms therein contained, then he is entitled 
to the same right as if he were the author, 
or as if he had got the copyright assigned to 
him. In my opinion there is nothing in 
that Hection to prevent such an arrangement 
as has been made in this case. Three 
newspaper proprietors join together; they 
employ an author on the terms pointed out 
by section 18 ; and, that being so* they can 
in respect of their newspapers have the right 
of protecting the article and preventing 
others from infringing it* These views, the 
learned judge points out, are not inconsiBtent 
with the opinion expressed by Lord St. 
Leonards in Jeffreys v. Booaey, 24 Law J. Bep^ 
Exch. 81, as that was an attempt to give a 
right of copyright by assignment in respect 
of a fraction of the United Kingdom. Lord 
Justice Lindley prefaces his judgment, con- 
curring with Lord Justice Cotton, in order to 
guard himself against deciding more than 
the question before the Court, by pointing 
out that it is important to bear in mind the 
admission which had been made — that is, 
these gazettes in some sense were original 
publications ; that is to say, that the author, 
or the composer, as he is called in section 18, 
had bestowed some brain- work upon them, 
and th ey are not a mere collection of copies 
of public documents. Had it been otherwise 
the learned judge points out that there might 
have been some question arising upon the 
point; but there had been an abndgoaent, 
and mental work, and that amount of labour 
which entitles the author of it, or the com- 
poser of it — for he takes those two words to 
mean the same thing — to a copyright. The 
case must therefore be read to assume that, 
apart from any question of the rights of the 
Crown, copies of public documents, such as 
the London Gazette^ are not an infringement 
of copyright, although they occupy the same 
ground an publications such as those owned 
by the plaintiffs. — Law Journal. 



SUPERIOR COURT. 

Sherbrookb, June 28, 18S9. 
Coram Brooks, J. 
Thb Qubbn at the instance of 6. N. Hodge, 
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petitioner for Habeas Corpus, and Damb 
. E. C. SooiT, respondent 
Habeas Corpus — Custody of Child — Constraint 
Tht tutor appointed to a vninorfoT the purpose 
of making an inventory ^petUioned by writ 
of habeas corpus to obtain the custody of 
the child, on the ground merely that tlie 
stepmother, by whom the child had been 
brought up, was not properly fulfilling the 
agreement to take care of her. 
Hhld:— TTiai where there is no allegation that 
the child is restrained of its liberty, the court 
has a discretionary power to refuse tJie 
petition if not considered to be in the interest 
of the minor. 
Phr Curiam. — ^This is a writ of Habeas 
Corpus ad Subjiciendum sought by petitioner 
against respondent, alleging, that on tlie 
12th May, 1884, he was named tutor to 
Hattie Jane Hodge, minor child of Isaac 
Hodge, and Edith Town, deceased, Isaac 
Hodge being then alive ; that on 28th Nov., 
1887, Isaac Hodge died and petitioner entered 
into an agreement with the respondent, then 
by second marriage widow of the late Isaac 
Hodge, by which he placed the minor with 
her during such time as she should take 
proper care of the minor, or until the respon- 
dent should notify him of her desire to 
discontinue; the respondent agreeing to 
care for, educate and clothe her free of charge ; 
that the petitioner believes it would be 
for the interest of such child that she should 
be removed from the care of respondent; 
that she had not given her proper care, does 
not educate her, or provide what is requisite ; 
that he has demanded the child>and the 
respondent refuses to restore her, and he 
believes, without a writ of Habeas Corpus, he 
will sustain damage. 

To this the renpondent replies, that she 
does not detain the child against her will ; 
that she was married in 1884 to Isaac Hodge ; 
Uiat the child has always lived with her and 
has become attached to her; that the 
petitioner was named tutor during the life- 
time of I. Hodge for the purpose of 
making an inventory of the community ex- 
isting between him and her late mother; 
that the petitioner came from Sacarrapa, 
Maine, where he was then living at the time 
of J. Hodge's death, to attend his brother's 



funeral, remained four or five days and then 
returned, and while here made the agree- 
ment set up in the petition ; that there is no 
reason for changing; that she is willing to 
support her as her own daughter free of 
charge. 

A large number of affidavits have been 
filed, and this court is now called npon to 
decide if, under a writ of Habeas Corpus 
issued under Art 1040 C.C.P., it shall give 
the custody of the child to petitioner. 

It is to be observed that the petitioner 
does not allege in his petition that this child 
is confined or restrained of her liberty, but 
simply sets up the breach of the agreement, 
and seelcs to enforce his right to the child 
under this instrument 

The serious question arises, is that the 
object or scope of Habeas Corpus f 

In Reg. v. McConnelly 5 Leg. News, p. 386, 
and particularly on p. 391 I cited as for 
example. Lord Mansfield in Rex. v. Deleval 
said : " The court is bound ex debito jtuHtiae 
" to set the infants free from an improper 
" restraint, but they are not bound to deliver 
'Hhem over to anybody nor to give them 
**any privilege.'' Again: "The court does 
'' not feel obliged in all cases to deliver the 
'* child into legal custody when it has not 
" been abused. It has been said, indeed, in 
"such cases that the Habeas Corpus ceases to 
" be a remedy for the father. It does not 
" cease to be. It never was a remedy to that 
*« extenL" 

Also as to age, Tindall, C. J., said that the 
child would be allowed the privilege of 
choosing had she been only seven years old. 

In an American case it was declared that 
the object of the writ was to relieve from 
restraint or imprisonment, i.e, wherever 
there is no imprisonment there is no ground 
for the writ, and I apprehend no case can be 
cited where the writ is either used to deter- 
mine the question of property or the con- 
flicting rights to the possession of the person. 

While I am aware that it is held by some 
that the writ may be used by a parent or 
tutor to enforce rights as to the possession of 
a child, I cannot under the law and the 
decisions, declare that this writ can be used 
for such a purpose under our system. But 
whether or not, this cannot be denied-^that 
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where there is no confinement or rettmxint this 
Court haa the discretionary power under ihe 
circumstanoes to refuse the writ if not 
thought to be in the interest of the minor. 

What are the circumstances 7 A small 
sum of money is left to this minor from her 
mother's estate, amounting to about $250. 
The petitioner, for the purpose of making 
the inventory and that (Uone, was named 
tutor, tJie father being aiive. The notary 
through his blundering, for it is that and 
serious blundering, when he named a tutor 
ad hocy and makes it general, and the Pro- 
thonotary without inquiry as to why the 
father is to be deprived of the charge of his 
own child, homologated the appointment, 
when the sole object evidently was to enable 
the minor to be represented in the inventory, 
and not that the tutor should have charge of 
the minor. There is no allegation that the 
father could not or should not care for his 
own daughter. The petitioner was then 
residing and continued to reside in the 
United States. 

When Isaac Hodge died in 1887 the pet- 
itioner came to the funeral from Maine, and 
it was on all hands agreed that it was 
desirable that the minor should remain with 
respondent as long as she properly cared for 
her, which she agreed to do ttdthout charge, 
and still is willing to do. What was the 
conduct of petitioner ? Returning to Canada 
in the winter of 1888, he presents a bill of 
$41.50, for his expenses in looking after the 
minor's property, a pittaooe of $250, which 
he is claiming and which possibly he may 
have the right to control What are these 
chai^ges? Time and expenses and board in 
attending his brother's funeral in November 
1887, and the same after his return to Canada 
in 1888. For these things he would absorb 
in six days' time and expenses one-sixth of 
the sum coming to this child. At that rate 
if he takes the child, how long would it take 
to absorb the whole patrimony ? While on 
the other hand, the respondent is willing to 
take care of her for nothing. But the pet- 
itioner says she has not done so properly. He 
has established nothing to this effect I 
have examined the child. She is very bright, 
well advanced in her studies ; clean, neat 
and well cared for. She is not brushed up 



for to day, but evidently well cared for. She 
is happy, is being well cared for and educated, 
and I am not disposed, though she is only 
nine years old, but very intelligent, to give her 
to petitioner even if I had the power and it 
was within the true scope of the writ The 
petitioner was never named to have charge 
of her. It never was the Intention and I do 
not think it for her interest to be placed in 
his care under the circumstances. 

I had made a suggestion to which I under- 
stand petitioner would not consent, t^ the 
appointment of another tutor who would 
allow the child to remain with respondent on 
the same terms,with visits from her relations, 
but he is obstinate, and his writ is quashed 
with costs. 

Hon, H, Aylmer for Petitioner. 

Lawrence & Morris, Counsel. 

HaU, WkkU &, Oak for Respondent 



COLLET. 
[Gontioaed from pac« 232. ] 

This ignoble comedy could not last long ; 
he felt himself called to a wider field. One 
day he assembled his flock and imparted to 
them his desire to rebuild their church, and 
appealed for their aid. How could they 
refuse anything to this generous man ? They 
bled themselves, subscribed liberally, and 
added many thousand francs to the sum 
which their generous pastor promised to 
supply from his own purse, and he left them 
to secure the services of an architect 

They never saw him again. Disgusted, 
this time, with the ecclesiastical garb. Collet 
changed his profession. He forged a com- 
mission as general of a brigade. On his 
route he collected bis travelling expenses, 
and had the audacity to return to Turin. 
There he negotiated, at the house of the 
banker Barotti, a bill of exchange drawn in 
his favor for 10,000 francs, and then returned 
rapidly to France by way of Como. Oendarmet 
were hurriedly sent in pursuit of the false 
general ; but to no purpose ; he was now a 
bishop, who travelled by the diligence. Collet 
filled up a bull of his own appointment,* and 
as a bishop could not properly travel alone 
I and without an almoner, he improvised a 
I certificate of death of an almoner, of his 
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own invention, whom he said be had bad the 
misfortone to lose at Novi. He went to Nice 
to play bis new r^e, under the name of 
Monaeigneur Pasqualini. The robe and tbe 
poiple c^> immediately attracted the atten- 
tion of tbe clergy and tbe faithful. , The 
bishop at once sent to bis hotel bis two 
Ticars-general. The interview took place 
according to the established rules of etiquette. 
The improvised bishop presented his band 
lor the two ecclesiastics to kiss, and gave 
them bis blessing. They conducteil him to 
the bishop ; he celebrated mass, and bis 
colleagne graciously begged him to visit the 
seminary, and ordain sixty young aspirants 
to different orders in the church. 

CoUet was not in tbe least embarrassed. 
According to his ** M^moires,** he passed half 
the night in arranging from his memory 
portions of a sermon of Bordaloue upon the 
Order, and delivered it before the young 
neophytes with great unction. 

Nice, however, did not present an opportu- 
nity for recuperating the purse of his grandeur. 

Collet announced his departure from 
Cannes. The bishop of Nice gave him an 
almoner, an inconvenient companion on his 
journey, and whom he must rid himself of 
by a nue. At Cannes the impostor found a 
peasant, a rough and unscrupulous person, 
to whom be promised a good reward if he 
would, wi& some friends, pretend to attack 
the carriage of his highness. ** My almoner,'* 
laid be, " wearies me by bis continual boast- 
ings of his courage ; I should not be sorry to 
see it put to tbe test You will conceal 
yonrselves upon the road ; you will fire 
several pistol shots in the air, and a masked 
figure will present himself at the dogr of the 
carriage, where I will give him the promised 
reward, pretending to tremble in all my 
limbs." 

They departed. About midnight, at the 
entrance of a dark and gloomy looking road, 
four brigands rushed forth and surrounded 
the carriage) with menacing cries. '* Halt ! 
Your money or your life !" Monseigneur 
performed bis part of this comedy, and 
slipped into the hands of the robbers a box 
containing twenty-five louis, and, thus freed 
from his aggressors, complained bitterly to 
his companion of having lost his entire 



fortune of 80,000 francs, besides some valuable 
jewels. The almoner, more dead than alive, 
fell sick, and was left at the next town. 
When the poor despoiled Monseigneur made 
known bis misfortunes to the authorities of 
Grasse, tbe faithful of the place made a 
oollecdon for him, which produced 8,000 
francs. Collet was about to depart, satisfied 
with this offering, when an honest banker 
came to seek him, and place his fortune at 
tbe service of bis grandeur. His grandeur 
overwhelmed him with thanks, and accepted 
and pocketed 30,000 francs in exchange for a 
note signed Don Pasqualini. 

Among other information gleaned at Grasse, 
Collet learned that the General Laferriere 
possessed, at a distance of about three leagues 
from the town, a fine estate- 

The general was at the time absent ; his 
wife was living alone at the chd.teau. Sure 
of not being detected, Collet presented him- 
self there. He said he bad served in the 
campaign of Italy under the general, and had 
afterwards taken holy orders. Monseiizneur 
Pasqualini was received with respectful at- 
tention. They filed the friend of the general, 
who left, having received a most brilliant 
hospitality, which he repaid with episcopal 
benedictions. 

Evidently Collet had a real love for these 
disguises. He played a part much of the 
time out of pure passion for the rdle^ and 
without even drawing any profit from it. 

But he had completed his adventures in 
the south-west of France and in Italy ; he 
must make himself forgotten, if possible. He 
went to seek a retreat in Paris. He alighted 
at a second class hotel, with a pasport as a 
common citizen. What did he mean to do 
in this great rendezvous of wealth and 
misery ? He was twenty-six ; he possessed 
a handsome fortune- Women occupied but 
a small space in bis thoughts : he did not 
play. The resources gathered by his skilful 
hand up to this time had far exceeded his 
expenses. What did he mean to do in Paris ? 
Money is king in a great city, and opportu- 
nities for increasing it abound ; but Collet 
did not comprehend that with his capital and 
his abilities he might march rapidly to a true 
fortune. He only thought lof playing a new 
rdle ; he must have employment,— a disguise. 
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One day, as he was walking in the Garden 
of the Tuilerles, he met there M. de Saint 
Germain, the officer who had formerly been 
his protector at the Military School at Fon- 
tainebleaa. The two recognized each other, 
and Collet, by means of his unlimited stock 
of humbu^r, related to the officer an imaginary 
account of his past life. The poor and honest 
officer had not known of the desertion of his 
old friend. Collet slipped into his hand a 
roll of one hundred louis, and walked with 
him to the Department of War, and throagh 
his good offices succeeded in ingratiating 
himself with two division commanders, 
whom he seduced by good dinners, and final- 
ly obtained through them a commission as 
lieutenant in t!he 47th Regiment of the Line, 
then forming a part of the garrison at Brest. 

For a poltroon such as Collet to return to 
the army, afber his escapade at Naples, was 
a stroke of audacity which is astonishing; 
but one must consider the numerous facili- 
ties which, at this time, a dtevalier (Tindiutrie 
found among all classes of society and in all 
professions. The immensity of the French 
empire; an administration centralized even 
to excess, but too recently substituted for a 
long anarchy, and as yet lacking those pow- 
erful instruments which experience did not 
give it until later; the universal habit of 
obeying without asking, and blindly submit- 
ting to superior powers, — all this explains 
the successful audacity of Collet in assuming 
successively the highest religious and mili- 
tary offices,and never finding himself doubted 
or controlled by any one. The powerless or- 
ganization of the civil police made it easy for 
a man who, without awakening the suspi- 
cions of the government, contented himself 
with quietly levying upon his dupes. 

The deserter of 1806 was then sent, as a 
lieutenant, to the headquarters of the 47th 
Regiment of the Line. He announced him- 
self as the rich son of a distinguished family, 
who sought in the army an occupation rather 
than a reputation. A few sumptuous din. 
ners given to the officers of the corps, and 
some louis bestowed upon needy companions, 
soon established his reputation. But An- 
thelme had not for an instant any idea of 
forgetting hid past. He resumed his epau- 
lettes only to play a new part. He wished 



to play two at the same time- He was a 
consummate actor, a skilful mimic, who, in a 
simple disguise, played a comedy of episodes. 
The lieutenancy, besides, was only a source 
of expense, and Collet wished further to in- 
crease his hoard. To do this he had only 
two strings to his bow : the robe or Uie 
sword. He chose the robe. 

Rome at this time sent throughout Chris- 
tendom monks of the Order of Saint Augus- 
tine, charged with making collections for the 
benefit of the Church. Collet made for him- 
self a commission as a worthy monk of this 
order, having authority to collect money to 
found religious establishments in France. 
He had secretly prepared a costume perfect 
in everv respect; and, everything being 
ready, he wrote himself a letter from his fa- 
mily, which necessitated his absence to at- 
tend to some urgent business affairs. He 
obtained a leave of a1)sence for two mouths, 
and departed to explore the Department of 
the North, where he made collections in 
many of the cities and towns. He presented 
himself to the prefects, exhibited to them his 
credentials and his authority, received the 
endorsement of the principal authorities, and 
filled his purse. 

One sub-prefect alone, that of the Arron- 
dissement of Boulogne, had his suspicions 
aroused, and gave orders to arrest the false 
Augustine; but he had foreseen the danger, 
and already in his carriage, in which he car- 
ried three disguises, he was now a brilliaat 
commissary of war, ro'^plendent with gold 
lace and decorations. The gendarmes who 
poked their noses Into the carriage retired 
respectfully, frightened at their terrible 
blunder. 

Returning to Lorient, Collet made an in- 
ventory of his plunder, and found that he 
had 60,000 francs more than at his depar- 
ture. He related to his comrades, at a mag- 
nificent banquet which he tendered them, 
the incidents of his journey. His father, he 
said, wished him to marry a rich heiress, 
and it had bean necessary to settle, in ai- 
vauc^, some important pecuniary matters. 
They drank to the future happiness of the 
lieutenant, and no one suspected that he was 
the Augustin monk of whom everybody was 
now talking. 
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Some months after there was a new trans- 
formation. Col let made hi mself an inspector, 
general In this character he could bleed 
the public treasaries freely. This was in 
]$12: Napoleon was struggling in Russia 
against the winter which was decimating 
his army ; in Spain, the divided generals 
were retreating before a nation which had 
risen against them. The eyes of France 
vere upon Rossi a ; Napoleon had taken the 
seal, and left behind him only the skeleton 
of the empire — that powerful but complicated 
organization whose only sentiment was a 
blind devotion to a single man. It was at 
this time Mallet succeeded in shaking, and 
almost overturning, this admirable edifice, 
by the single expression, ** The Emperor is 
dead." 

The moment was well chosen by Collet 
He withdrew from the centre of the empire. 
He bad made himself a commission, confer- 
ring upon him full powers to organize the 
Army of Catalona, and the right to draw 
from the public treasuries the means neces- 
sary for raising this imaginary army. 
Having obtained the permission of his colo- 
nel, Collet departed for Paris. There he ar- 
ranged his plans and departed for the south 
of France, and, on the way, removed his lieu- 
tenant's uniform and assumed that of an 
ingpector-general. He was henceforth the 
General Count Charles- Alexandre de Borro- 
mea 

He arrived at Valence and went directly 
to tbe citadel. The commander was not a 
little astonished, not having been officially 
informed of this intended visit: but the 
Count Borromeo excused the informality of 
hi« coming by the crisis in which France 
»a« then plunged ; he showed his commis- 
sion, carelessly exposed his various decora- 
tions, and received all the honors due to his 
rank and his office. The first step was 
t^ken. But it was as necessary for a general 
to have a staff as for a bishop to have an 
almoner. Collet soon made for himself a 
brilliant one. 

Reattached to his suite a captain, whom 
lie promoted to the rank of lieutenant-colo- 
nel, and some officers, whom he decorated. 
Ho went so far as to promise to the prefect, 
Heraolt, the Cross of the Legion of Honor. 



But these were only the means ; the end was 
an acces^s to tbe public treasuries. From 
that of Valence he demanded and was paid 
20,000 francs : 115,000 from that of Avignon ; 
Marseilles handed over 200,000 francs, and 
Nismes 30,000 francs. 

[To be continued.] 



INSOL VENT NOTICES, ETC, 

Quebec Official Gazette, July 20. 

DividentUi. 

lie Blais & Emond.- Second dividend payable Aug. 
5, H. A. Bedard, Quebec, curator. 

Re A. E. Boisseau.— First dividend, payable Aug. 5. 
H. A. Bedard, Qubbec, curator. 

Be James Corbeil.— Second and final dividend, pay- 
able Aug. 7,C. De^marteau, Montreal, curator. 

Re P.O. D*AuteuiU dry goods dealer, Quebec— Second 
and final dividend, payable Aug. 5, H. A. Bedard, 
Quebec, curator. 

Re J. A, Demers, L^vis. — First dividend, payable 
Aug. 5, H. A. Bedard, Quebec, curator. 

Re H. Qa«rnon & Co.—First dividend, payable Aug. 
5, H. A. Bedard, Quebec, curator. 

Re Joseph Martineau, Stanfold.- First and final di- 
vidend, payable Aug. 9, Oauthier & Parent, Montreal, 
curators. 

Re Simon M6thot. Grand River.— First and final di- 
vidend, payable Aug. 5, 11. A. Bedard. Quebec, curator. 



Qiiehcc Official Gazette, July 27. 

Judicial Abandonments, 

Andrew Boa, trader, Lachiite, July 22. 

Curators appointed. 

Re Emmanuel Day, Montreal. — Kent & 
Turcotte, Montreal, joint curator, July 19. 

Re Ferdinand Genest— T. Gautbier, Mon- 
treal, curator, July 25. 

Be C. F. Lafor^t, trader, St-Andre.— H. A. 
Bedard, Quebec, curator, July 18. 

He Pierre Leroux. — C. Desmarteau, Mon- 
treal, curator, July 18. 

Be Napoleon Mercier. — L. N. Lemieux, 
Montreal, curator, July 19. 

Be Wm. Peatman.--J. Morin, StHyacin- 
the, curator, .July 10. 

Dividends. 

Be G. A. Drouin.— Second and final divid- 
end, payable Aug. 14, C. Desmarteau, Mon- 
treal, curator. 

Be Phil^as Dube.— First dividend, payable 
Aug. li, M . Dechenes, Fraserville, curator. 

BeC.H. & D. H. Sawyer, Clarenceville.— 
Firet and final dividend, payable Aug, 13, 
W. A. Caldwell, Montreal, curator. 
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Separaiion a« to property, 

Marie L. Decarry vs. J. Daniel Provencher, 
painter, Montreal, July 17. 

Uedwidge Jutras vs. Frangois Fouquet, 
tanner, township of Thetford. 

Margaret Eleanor McClay vs- James Alex- 
ander Breaky, farmer, township of Hatley, 
July 19. 



GENERAL NOTES. 

Lynch Law.— The records for the past year reveal 
the fact that Judge Lynch executed 144 persons— 101 
in the South — while there were only eigrhty-seven 
legal hangings in this country. This is a balance on 
decidedly the wrong side of the account. There is no 
lack of law and machinery for promoting the ends of 
justice ; and a country where mob executions prevail 
can have no severer commentary on its intellectual 
and moral condition. Southern associations for the 
promotion of immigration into that section of the 
country can take no more important step for their pur- 
pose than to drive Judge Lynch from the bench in 
their region.— IVoy Time*. 

LoBD WsBTBUBY.— A good story of LordWestbury, 
illustrating his perfect self-confidence— not to call it 
anything woriie— seems to be omitted from the numer- 
ous anecdotes mentioned in the recently published 
life, lie had differed from his junior in a case as to 
the line of argument to be taken before the court. 
Bethell, of course, took his own way* but received little 
or no encouragement from the vice-chancellor before 
whom he was pleading. His junior, from behind, en- 
treated him, as a last resource, to try him with his 
point, which eventually was done, and with 
evidently instantaneous success. Bethell turned 
around calmly to his junior and remarked with biting 
sarcasm : **Tho silly old man actually takes your 
point." Another story of his brutality and rudeness to 
his juniors is left out. At a consultation, a junior, who 
evidently did not know the character of his leader, 
ventured to remark that the case was not such an 
easy win for their side as it appeared to be to Bethell, 
for there were some arguments for the other side. 
Bethell a^ked what they were, and, thus encouraged, 
the stuffsman enlarged at some length on what could 
be said for the other side. His leader tied np his 
papers and listened without any interruption till his 
junior had finished, when he remarked: "So that's 
what can be said on the other side ? All I can say isi 
what — - fools they must be on the other side ! * And 
turning on his heel, walked out.— Pump Court, 

ExpUMioN OP FoKKiGNERS.— The current number 
of the Jowmal du Droit International Privi contains 
a paper by Mr. W. F. Graies, barrister-at-lawi on the 
right of expulsion of foreigners from England. The 
general result of the examination of the authorities on 
the subject is that, practically, there is no such right* 
although, so far as international law is concernedi there 
is no reason why England should not expel foreigners 
like other nations. Mr. Craies, in view of Lord Justice 
Bowen's epigram that ** Coke ressemble 4 1'ennemi de 
rbomme dans sa tendance 4 eiter TEcriture dans 
rint6r(it do sa phrase^" apologizes to the foreign 



reader for Ooke and for himself in citing from Deute- 
ronomy. There is an Interesting report in this perio- 
dical of the '^affaire de Buffalo Bill (William le Baffle).' 
in which tho right of property in a pseudonym and the 
legal status of Redskins in Franoe are disoossed.— 
Law Journal, 

Hydrophobia v. Muszuho.— At a recent meeting 
held to protest against the munling of dogs, it was 
gravely stated thatt since the poison resided in the 
saliva* it was absurd to attempt to oontrol the spread 
of the disease by sueh a measure as mnssling. The 
fact that the poison could not be oommanieated ex- 
cept through inoculation by a wound was corionsly 
enough passed over. On July 22i Mr. W. U. Smith 
stated in the House of Commons that it was not oon- 
templated at present to make sueh a general order for 
this countiy. Surely this is following a very timid 
policy, for* although the metropolis and its vielnity 
enjoy the unenviable distinction of furnishing the 
greater number of cases of rabies« it is useless to ex- 
pect any permanent reduction in the mortality from 
hydrophobia unless some extensive applieation of 
muuling be enforced. No doubt sueh ao order would 
require great care in its enforcement, but the newly 
constituted county counoils have the power to see that 
it is properly earned out. The matter rests on the 
broad fact that it is only through general mussting 
that hydrophobia can be prevented. It may be as well 
also to bear in mind that the disease may be oom- 
municated to man through other animals which have 
been bitten by rabid dogs; for example, there are 
authentic instances of hydrophobia being transmitted 
through the bite of a cat. Mauling of dogs would* 
then, not only protect man from hydrophobia* but also 
other animals from rabies : and those who seen to 
have the interests of animals more at heart than 
those of their own kind may possibly be induced to re> 
consider the subject from this point of view.— Icmoef. 
A Short Wat with Duns. — The United States 
statutes governing the transmission of * dunnins ' 
postal cards in the malls, are chapter 394, section 2, as 
amended by ohapter 1,099, section S, of statutes passed 
by the first session of the Fiftieth Congress. The 
phrases of the statute applicable are * threateainK 
character.' * calculated and obviously intended to re- 
flect upon the character.' Ac. The postmaster general, 
in his special notice to postmasters, defines as noD> 
mailable, ' anything in the nature of an offensive or 
threatening dun' on a postal card.— A(6any Lam 
Journal, 

Thb Pronunciation of ' Nrithxr.'- A friend yeais 
ago told me an aneodote of Thomas A. Hendricks, 
which illustrates his care, patience, and insight into 
human expenence and frailties. Those who have 
read Mr. Hendricks' speeches, or who have heard hioi 
Speak, or met with him in private eonversation. know 
that his language was exoellent and his words well 
chosen. Said my friend to him. * How do yoa pro- 
nounce "neither"— "nether" or "nither?"* Hie 
reply was : ' It depends upon whom I am addressing. 
If I am delivering an address to a literary cirole, to a 
popular assembly^ or even to a political meeting. I say 
'* nl-ther," but if I am addressing a jary. I sasr 
"ni^-ther." My reason for saying * ne-ther" when 
addressing a jury, is that it is the more oommoa form 
of pronunciation » and if I were to say *' nK-ther" it 
might be new or sound strange to some juror, and who 
would probably get to thinking about the pronuooia- 
tion I used, and so lose the thread of my argument.*— 
W. W, TAoraton, in the * AdvocaU* CSlL PcmU, Minne- 
sota), 
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MURDER TO END PAIN. 

In ttD artidein the Law QwiHerly Review^ Mr. 
BetbeH Stephen oommentB oa a remarkable 
(hbale leeenay held by the New- York Me- 
dioo-Legml Society, and xeported in the 8o- 
defty's JonmaL Dr. Thwing read a short 
paper entitled '*Eathanaaia in Articulo Mor- 
tif," in which he aigoed that in some cases 
of hopeless snfbring a physician is morally 
jsstiiled in patting an end to his patient's 
life- Mjc Stephen says:— "The arguments 
kit and against snch a proceeding are ob- 
TiooSy hot what makes Dr. Thwing's paper 
remarkable is the calmness of his avowals 
M to what he has himself done. .He says 
that be once attended a lady, a relation of 
his own, who was stricken with apoplexy 
and hemiplegia. The age of the patient, a 
widow of sixtyHBiz years, the severity of the 
attack and her plethoric habits promised a 
ialal issoe within a day or two* She lingered, 
however, five days* speechless from the first, 
and comatose. Details of the lady's condi- 
tion foUow, from which it appears that she 
was, in Dr. Thwing's opinion, unconscious. 
'The leality of sufiering I could not admit, 
bat the appearance of it in actions, purely 
reflex, was painftd to me. As her 6nly sur- 
▼iring kinsman, I took the responsibility of 
administering a mild ansesthetic' Dr. Thwing 
then caused his dying relation to inhale a 
mixture of chloroform and sulphuric ether. 
This treatment caused her death in a quarter 
of an hour. In Dr. Thwing's words, *respirap 
tioa became easy and a general quietude 
secured. Euthanasia was gained and an ap- 
paiently painful dissolution avoided.' The 
boldneBS of this avowal is made particularly 
coDSjacooas by Dr. Thwing's express admis- 
aion that the only person for whom the lady's 
death, if she had been aUowed to die natu- 
nlly, would have been in any degree painful 
was not the lady herself; but Dr. Thwii^. It 
cannot be for a moment disputed that ao- 
ooidiqg to the law of England, and I pre- 



sume, according to that of New-York, Dr. 
Thwing murdered his patient He asserts 
that his reason was not that it was a saving 
of pain to her, but that it put an end to a 
spectacle which was ' painful to me.' He says 
he killed her purely for his own personal 
convenience, because she had lived some 
three days longer than his medical learning 
and experience had led him to expect And 
beseems to think his example worthy of 
imitation. • • • The extracts from the discus- 
sion which I have given afiGord, I think, 
grounds enough for a very conclusive opinion 
as to whether doctors are to be morally com- 
mended when they seek to substitute their 
individual feelings and judgments for the 
plain and universal rule supplied by the cri- 
minal law." The editor of the Law Quarterly 
Review adds the following >— ''English me- 
dical opinion and practice are, I believe, 
quite settled against using, for the sole pur- 
pose of neutralizing pain, any treatment that 
involves a new danger to the patient's life. 
Perhaps it ought to be added that Dr. 
Thwing's narrative is somewhat confused on 
the material question whether his treatment 
really did cause death or not But if it did 
not, there was nothing to discuss." 



FIRST DIVISION CX)URT. 

FflKBBOKB, July 3, 1889. 

Coram Dbaoon, Co. J. 

RAT^wKLL V. Canadian Fagifio Railway Co. 

RaUway^CatUe treepamng and getting on track 
from land not ocaqned by owner of oaUle. 

Pbr Curiam.— This is an action against 
the defendant company to recover $60, the 
value of two cows of plaintiff killed by an 
engine and train of defendants on that part 
of their line which crosses lot Na 19 in the 
3rd concession of Bolpb, and came up for 
trial at the last May sitting of this Court, 
when the counsel for the parties agreed upon 
the following statement of facts, and arranged 
for a subsequent appointment to argue the 
question of law arising thereon :— 

1. Plaintiff is the occupant of lot 18 in the 
3rd concession of Bolph. 

2. Said lot 18 does not touch the railway 
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track within 310 feet ; the railway croasing 
lot 19 and not lot 18. 

3. Plaintiff is neither owner nor occupant 
of lot 19. Reference to plan or sketch an- 
nexed to statement. 

4. Township of Rolph is organized and 
surveyed for settlement 

5. There are no fences. 

6. Plaintiffs cattle were killed on the rail- 
way, having got thereon from lot 19, having 
first come from 18 on to 19 ; accident occurred 
on 22nd October, 1888. 

7. The value of the cattle, $50. 

8. Cattle were at the date of accident free 
commoners in Rolph; provided counsel for 
plaintiff files certified copy of by-law to the 
effect ; not otherwise admitted. 

9. No negligence either way. 

Pursuant to the arrangement made, the 
questions of law were argued before me by 
Mr. Burrit for plaintiff, and Mr. White for 
the defendants. 

Mr. Burrit at once conceded that if the 
law had stood as it was declared to be 
in the cases of Conway v. C. P. JR. Co., 12 
Ont App. Rep. 708, and DavU v. C P. R. Co., 
same voL 724, the plaintiff would not be en- 
titled to recover, as the cattle had gone upon 
the track from lot No. 19 of which he was not 
occupant, and to which he had no shadow of 
a claim— his own lot Na 18 not being in any 
part touched by the line of railway, and he 
being in no sense an adjoining proprietor. 
But be argued that by the effect of the 194th 
section of the Railway Act, 51 Vic chap. 29, 
which reads as follows : ** When a municipal 
" corporation for any township has been or- 
" ganized, and the whole or any portion of 
*» such township has been surveyed and sub- 
'' divided into lots for settlement, fences shall 
'< be erected and maintained on each side of 
** the railway through such township, of the 
" height and strength of an ordinary division 
*• fence with openings or gates or bars or sli- 
" ding or hurdle gates of suflicient width for 
" purposes thereof, with proper fastenings at 
*' farm crossings of the railway, and also 
*' cattle guards at all highway crossings, suit- 
" able and sufficient to prevent cattle and 
'' other animals fh)m getting on the railway. 
(3) 'OJntil such fences and cattle guards are 
** duly made and completed, and if after they 



" are so made and completed, they are not 
"duly maintained, the company shall be 
" liable for all damages done by its trains 
" to cattle, horses and other animals not 
" wrongfully on the railway, and having got 
*' there in oonsequenoe of the omission to 
" make complete and maintain such fences 
^ and cattle guards as aforesaid." 

The right of the plaintiffi and in fact of 
each private proprietor in the whole town- 
ship, was enlarged beyond the limits of his 
own or the land occupied by him to the full 
extent of the limits of the township, and that 
he had a right to allow his cattle to roam at 
their free will and pleasure over the high- 
ways and unenclosed lands in the township, 
and of course go upon the railway line or 
track, if in their rambles they should meet 
with it; and in further support of this con- 
tention he put in a copy of a by-law of the 
municipality of Rolph, Buchanan and Wylie, 
providing for the allowing of cattle to be free 
commoners within the townships at certain 
seasons of the year, and with certain excep- 
tions not applying to the cattle now sued 
for. 

This by-law was passed as long ago as the 
6th of June, 1875, and before the defendants' 
railway was built through these townships 
or even contemplated. Its provisions are 
somewhat peculiar. Sec 1 provides, " That 
^ on and after the maturing and passing of 
" this by-law it shall not be lawAil for horses, 
'' bulls, stags, breachy or unruly cattle, oxen, 
" cows, young cattle, pigs, sheep^ geese and 
" turkeys to run at large, or to be free com- 
" moners within the limits of the said town- 
" ships of Rolph, Buchanan and Wylie, at any 
" season of Uie year — proviso — ^that oxeo, 
" cows, and young cattle (not being breachy 
" or unruly) shall be at liberty to run at large 
** and be free commoners within the said 
** townships between the 1st day of April and 
'* the 1st day of January in each year.** But 
then section 2 provides that ** any animal or 
" animals mentioned in the first section of this 
'< by-law, found running at laige contrary to 
" the provisions of the by-law, shall be liable 
" to be impounded in one of the public 
*^ pounds of the said township, and being so 
" impounded, the owner or owners of such 
" animal or animals shall foe liable to pay 
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^ the fines And penalties following, that is to 
" say, for each and every cow, ox, or young 
" catUe ninning at large between the 1st day 
" of April and the Ist day of January in any 
" year, one dollar." 

This part of section 2 directly contradicts 
the proTiso in section 1, and renders it at least 
doQhUol what the cuuncil really meant to do 
in regard to cows, oxen and yonng cattle. 

I havd carefally compared section 194 of 
the Act of 1888 with sec. 16 of the Act of 1883 
for which it is substituted, and excepting 
only the provision in that sec. 16 as to the 
case of the company taking possession of a 
section or a lot of land for the purpose of con- 
stracting a railway thereon, and being re- 
quired in writing by the occupant thereof, to 
fence, etc— the obligation to fence in the 
other cases is as clear and imperative in one 
section as the other. The phraseology of 
sea 194 is certainly different in some respects 
from that in the sec. 16 of which I have 
spoken ; but unless it was to give the muni- 
cipality as such some right to compel a gen- 
eral fencing of the line through the whole of 
the townships, I cannot satisfactorily deter- 
mine what more, if anything, the parliament 
did intend. K it was intended to enlarge the 
right and privilege of each private proprietor 
to the extent contended for by Mr. Burrit, 
why were the words of limitation *'not 
wrongfully on the railway " inserted in sub. 
Bee. 3, and thereby in every case raising and 
presenting the issue as to whether the cattle 
were or were not wrongfully on the railway 
at the time of their being struck and killed. 
In the present case that issue is fairly and 
squarely presented—the cattle were either 
rightfully or wrongfuHy on the line on 22nd 
of October, 1888. ^'ow, if rightfully, where 
was the right and bow was it acquired? 
There is nothing in sec 194 which speaks of 
private proprietors or occupants, or gives them 
any new rights or defines any old ones, in 
&ct nothing touching them, except this sub.- 
sec. 3 which contains the limitation just now 
mentioned. 

If the right is given by the by-law upon 
which Mr. Burrit was candid enough to say 
he did not place very much reliance, then all 
I can say is, that I cannot make out from 
BectioDs 1 and 2 of it (which contradict one 



another) what the council really intended to 
do with respect to oxen, cows and young 
cattle being allowed to run at large as free 
commoners. But even if their by-law was 
ever so clear in its provisions it must be 
borne in mind that municipal councils could 
give no such right or authority over private 
lands or properties, and certainly not over 
any part of the railway track itself. Their 
by-law could only affect the streetS) highways 
and public squares of their municipality— 
and even in regard to the highways, the 271st 
sec. of the Railway Act would limit their 
right (so far as allowing cattle to run at large 
was concerned), to such parts of them as 
were not within half a mile of the intersec- 
tion of the highway with any railway at rail 
level. On the best consideration I have been 
able to give the matter, I cannot see how the 
plaintiff's cattle can be said to be rightfully 
on the track at the time, as they were un- 
doubtedly trespassers on lot 19 from which 
they got upon the railway ; and as the plain- 
tiff has not shown any right for the cattle to 
be put or go there, I am forced to hold that 
they were wrongfully on the track of the rail- 
way when they were struck and killed ; and 
adopting the language of Mr. Justice Patter- 
son in the Conway case, at page 717, when 
speaking of the change effected by the sec 
16 then under consideration, it appears to 
me '* there is no evidence of a change so 
" great and so uncalled for as to extend the 
" right to either owner or occupant of lands 
*^ that did not adjoin the railway." And I 
think the language of Mr. Justice Osier in 
the same case, at page 721, is still, notwith- 
standing the change in the enactment, appli- 
cable to such a case as this. ^ In the absence 
" of any statutory provision to the contrary, a 
<' railway company is under no obligation to 
" fence its track. As a general rule, however, 
" Railway Acts contain enactments more or 
" less stringent requiring them to do so ; but 
'* unless the duty created by the Act is gen- 
" eral and the obligations imposed unlimited 
'' and unqualified, it is only the owners of ad- 
'^ joining lands and those in privity with 
'* them who can take advantage of it, and the 
" company are not bound to make good 
'* damages to cattle which were trespassing 
*' upon lands which, when they escaped upon 
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*' the track, ought as between the landowner 
" and the company to have been fenced." 

I have been favoured with a pemeal of the 
jadgment recently delivered by Mr. Juatice 
Brooks, of the Quebec Superior Court, in 
Morin v. AUantic and Northwest EaUway Co,^ 
12 Legal Newa (Montreal)i p. 89, and find 
that he takes the same view as I do of the 
recent section 194 of the Railway Act 

If the Parliament intended making such 
an extensive change in the law as contended 
for, they should have said so in plain terms, 
and could have refrained from putting in any 
limitation of the right to recover. 

A good deal of the language of the Judges 
in Douglas v. Grand Tnmk Railway Co,, 5 
App. Rep. Ont 685, ifl, I think, still applicable 
to the position of the plaintiff even under this 
new enactment As to the question of negli- 
gence or contributory negligence, I do not 
touch upon it in view of the admission made 
in the statement, further than to say that I 
gathered from Mr. Burritt^s argument that 
the absence of negligence as conceded did 
not include what might be deemed negli- 
gence in not having constructed the fences* 
and from Mr. White's that tho want of negli- 
gence on the part of the plaintiff did not in- 
clude what might be deemed negligence in 
allowing his cattle to roam at large over the 
lands not belonging to him, and unattended 
and unrestrained. 

I think my proper course is to direct a 
non-suit under the 114th sec. of the Act 

And a non-suit is ordered accordingly. 



COUR DE MAGISTRAT. 

MoNTB&AL, 17 avril 1889. 
Coram Champagnb, J. 

CHABI.EBOIS m VIR V. LbPIKK ET AL. 

Navaiion — BiUet promissoire — OaranHe. 

Jug6 : — Qtt'i/ nV a pas novation lorsqu^vn di- 

hiiewr donne en paiement de sa dette le 

billet d'tm Hers, et, qu^d moins de dicharge 

formdUf le dibitevr continue d itre respon^ 

sable conjointement avec lefaiseur du billet. 

Pbb Gubiam :— La femme de Pierre Lupine 

a fait faire trois manteauz par la demande- 

reaae. Au moment de les livrer, la de- 

msnderease exige le paiement ou une cau- 



tion. La femme de Lupine rnvfoni «ivec 
I'autre d^endeur Paxent qui doMM m teit 
s'engageant personnellement h payer les man- 
teauz, et BUT oet 4crit, ila aont Hwdi t l'^* 
ponse de L6pine. Les deux d^feadonn, Lu- 
pine et Parent, sent poorsnivia conjointe- 
ment Parent fiait d^faat et L§pine plaide 
qu'en aoceptant V6ent de Parent, la deman- 
deresse I'a d^haig^ et n'a pas d'action 
centre lui. La Gour est d'opision qa'ii n'a 
pas 4t& dteharg^ et que la demaoderene a 
encore droit d'acUon contra ltd. 

DemoUmbe, vol. 28, p. 209, 210, Na 297. 

Jugement pour la demanderease avec 
d^pens. 

G. MireauU, avocat de la demandereaas. 

Lavallie A LavaUie, avocata da d^fendenr. 
(j- J- B.) 

COUR DE MAGISTRAT. 

MoNTB^AL, 4 avril 1889. 

Oaram Champaonb, J. 

KsNMBDY V. Damfobd, et Davfqbd, oppeoant 

Saisifi-^xScution—Retow —Hmssiet^Avis 
devenle. 

ZvQt :— lo. Qu'un btrf de saisUexicution doit 

itre fait rapportable dune daUfiax, C, P. C, 

art 545. 

2o. Qu'un huissier n*a pas le droit de faire vne 

saisie avee un bref d'exieuHon adressi d wi 

autre huissier. 

So. Apris le renvoi d^une premie oppotiUwn, 

Phvxssier d quite brefest adnssi, n*apasle 

droit de donner avis de piano au d^endeur 

et gardien qu'U attait vendre les efftu aotm. 

4o. Que rhuissier auqud le bref d^exkuHon a M 

adressi, n'a aueun droit de vendre les ^ets 

saisispar un autre huissier , et n^apasd^ash 

toriti pour ordonner au gardien dehiiHvrer 

les effete saisis. 

Opposition maintenue. 
W' S^ Walker, avocat du demandenr. 
SicoUe de Chauvin, avocats de Topposant 
(j. J. B.) 



DECISIONS AT QUEBEC. * 
l^le enchhre^OUigaaons dufid enMrisseur— 
Pttrtie en cause— Qriancier eandiliofimdr^ 
Contrainle* 

• 15 Q. li. R. 
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filieood eaUre mm adjodieatioii et la vonAe 
oifeetha^ las int^r^ sor le montaiit de son 
a^BdidtfMB 4 oomptor da troiaitoe jour da 
■a datoi ceax aor la dilGSrenee entie tes deux 
adjttd^ealkmB, da la date de la deniidie, et 
lee frait de la vente 4Ba£aUe enchdre,et qv^H 
pent f ^tre eonttamt par corps. 

2. Qn^aa ev^aaeiar^doDt la or6aiioe est poi^ 
U0 ao eertificat da r^giatrateor, peat poar- 
anne et obtenir la veate 4 la foUe enchdra 
et Ja OQBtrainte par corps da ibl eaeh^rissear ; 
et ee^ mtoe lonqoe la ev6aiioe n*eet que con- 
flitieanslle—Qtoiift ▼. Hmuui, A DMcha$td, 
en i^viskm, Casaalty ABdiews, Laroei JJ., 
30niAnl889. 

LooaHan de mmbUs — RevendicaHon de meubUs 
wlh^Arts, 1487, 1488, 1489 et 2268, C. C. 

hi^:—\. La location d'on meable avee 
proin«8se conditionnelle de vente, n'^aivaut 
pes k ¥eate et ne i^ive pas le locateur da 
droit de le revendiqoer. 

2. Lea mote '* ni en affaire de commerce en 
%fsak^ dans Particle 2268 da Ck>de avil, 
ne Kbdvent pas Pachetear de bonne foi, d'aa 
meiri>]e void, de la revendication qae peat 
ezeiOBr le propri^taiie. lis doivent s'inter^ 
IHter eomme ayaat poar objet d'^tendre 
Tefl^ de Pariicfo aaz contrats aatres qoe 
O0IIZ de ventey tel qoe d6cid6 par la Goor 
d'Appel dans CanHh dc Orawford, 21 L. G. J. 
l^Speneer t. Lavigne, C. S., Larae, J., 23 
fey. 1889. 

Gbanon de bient^SociM-^Oapiae. 
Ju0i:^-l<k Qae la cession de biens deman- 
ds i an oommer^ant qai a cessd see paie- 
mantB d<nt Vdtre par le cr^ancier lai-m^me 
oa par on mandataire sp^al, qai doit com- 
nmniqner an ddbitear Tacte oa 6crit consti- 
tatif de ce mandat 

2. Qoe Fall^gation qa'ane cession de biens, 
qai a 6t6 demand^ par an mandataire sans 
prodaction de son mandat i oet effet, a M 
l^gilement faite, interdit an d^bitear celle de 
I'infarmalit^ et de Pirr^galarit^ de la de- 
mande. 

3. Qae la cession de biens faite par ane 
8od6t£ doit 6tre consentie par chacnn de aes 
mombres et doit oomprendre, non-eeulement 
1m biens de la sod6t6, mais aassi les biens 



partiealiers des aasoei^— JSeid y. BiBtei, en 
rt^ision, Caaanlty Boathier, Andrews, JJ., 30 
avril 1889. 

Deed of ffifi-'Wken onenue transit eqmvaterU 

to mUe—LiabUUy of donee for eontingefU 

debts of donor. 

Hddi — 1. InestSmatingtbevalaeofyearijr 

cbarges imposed on the donee in a deed of 

gift of all the donor's property, to determine 

whether it is a aniveisal gift or an onerous 

transfer eqaivalent to sale, accoant most be 

taken of the yearly revenue yielded by the 

property given. 

2. A universal donee is liable for debts 
incurred by the donor before the gift, bat 
contingent upon an event to happen subse- 
quently to it 

3. Where a donor gives, inter alia, a house 
to his son subject to the right in favor of his 
wife, the donee's step-mother, to occupy an 
apartment in it, and the donee sells the pro- 
perty, the step-mother is not bQund,in the cir- 
cumstances of this case, to accept an apart- 
ment from tlie donee in another honse» nor 
to continue to occupy that in the house given 
after it has passed into the hands of a stran- 
ger, and she is entitled to recover from ihe 
donee the money rental of the apartment 
she would have occupied, had the sale not 
taken place.— Got^pi^ v. Letellier, in review, 
Casanlt, Caron, Andrews, JJ., (Casault, J., 
diss.), Feb. 28, 1888. 



COLLET. 

(Contioaed from pace 290.) 

If Collet had known when to stop, he 
would have made himself the most curious 
example of successful audacity tliat has ever 
been enrolled among the chetxxliers d^industrie; 
but he became intoxicated by his gold and 
his honors ; he was carried away by his new 
r^, which he entered into with his whole 
soul, and he found at Montpellier his Waterloo. 

He went to that town to take part in a 
brilliant review, in which he appeared sui^ 
rounded by the principal authorities. He 
was sitting at an official dinner given in his 
honor, at the prefecture, when suddenly the 
door of the banquet hall was thrown open, 
and some gendarmes appeared in the ante- 
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chamber. The chief of the gendarmu ad- 
vanced and placed bis band disrespectfully 
npon the shoulder of General Count Bor- 
romeo. He arrested him before the eyes of 
the astonished officials, and conducted him 
to prison. The poor officers who composed 
his staff were also arrested and thrown into 
prison, untif it could be ascertained whether 
or not they were merely dupes. 

The excitement was tremendous. Collet 
had attacked, in a vital spot, the most sacred 
institution of the empire— the army ; he had 
plundered the public funds; he had made 
the authorities ridiculous. It was a case for 
hanging. The examination was pushed 
rapidly> and during twenty days continued 
uninterruptedly. But they did not succeed 
in establishing the identity of the false Bor^ 
romeo. 

It seized the fancy of the prefect, H^rault, 
the man so greedy for great decorations, to 
exhibit the celebrated swindler to some of his 
guests, as one would show a fox caught in a 
trap. They took Collet from his cell and 
carried him to the prefecture. The gendarmei 
shut him up in the office and guarded the 
door, because he was not to be produced 
until the time for dessert and champagne. 
Collet, left alone, looked around him and saw, 
hanging against the wall, a white apron, a 
vest and a hat,— the dress of a cook. Seized 
with one of those inspirations with which the 
genius of Cartouche abounded, he threw off 
his prison garb, dressed himself as a cook, 
took some cream in his hand, opened a door 
that was not guarded, and walked out un- 
molested. 

The prefect, cruelly mystified, scoured the 
country with his men ; but Collet concealed 
himself where no one would ever think of 
looking for him,— in the house of a mason, 
directly opposite the prefecture. Every 
morning from his little window he saw the 
prefect shaving himself, and watched him 
walking hid chamber the rest of the day, for 
he feared arrest and punishment for permit- 
ting this unfortunate escape. 

Collet, informed of all that was going on, 
by the papers and by his host, let the storm 
pass over; and, assuring himself by writing 
to Lorient that there was no suspicion against 



the lieutenant of the 47th Regiment of the 
line, departed to rejoin his corps. 

He went to Tulle; but the paasion for 
swindling again took possession of him. He 
encountered there the head clerk of the bonae 
of Durand, at Grenoble, worked himself into 
his confidence, and negotiated with him a 
forged bill of exchange for twelve thousand 
francs, upon which he obtained an advance of 
five thousand francs. Some days later he 
resumed his epaulettes. But his last affair 
had been fatal to him ; the swindled clerk 
succeeded in tracking him, and the lieuten- 
ant was arrested and taken to Grenoble, 
where he was condemned as a forger of com- 
mercial paper to five years' hard labor. 

Money is all-powerful ; the condemned was 
treated with rare kindness. He was allowed 
to undergo his punishment in one of the 
prisons of Grenoble, and there, through his 
money, he obtained, first, a place in the hos- 
pital, and then the easy position of assistant 
jailer. 

The five years had nearly passed, and 
Collet was about to be discharged, when one 
day an officer came to visit a priscmer, and 
recognized the Inspector-General of Mont- 
pellier in the assistant jailer. This ofiAoer 
had been one oi the staff of the Count Bor- 
romeo, and still bore in mind the comedy of 
which he had been a dupe and a victim. 
He denounced Collet, who was immediately 
put in irons, taken to Montpellier, and sent 
to the galleys at Toulon. During the examin- 
ation, he succeeded in seizing some papers, 
which were injurious to him, and threw them 
into the flames before the judge or the gend* 
armes could prevent their destruction. Collet 
stirred up the fire with the tongs, while the 
judge and the gendarmes clung to him and 
endeavoured to snatch from the flames the 
accusing documents. 

Collet finished at Toulon the unexpired 
term of his five years, and was then set at 
liberty ; but tliey fixed as the place at which 
he was to be kept under surveillance the 
town of Paasln, in the arrondiasement of 
Belley, his native place. There Collet in- 
stalled himself comfortably with a part of his 
family. He lived at ease upon his concealed 
fortune ; but the obligation to present himself 
coostantly before the authorities annoyed 
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him. Hebrokebiaban and fled to Toulouse. 
There, followed by the gendarmeB, be sought 
an asylam, and oonld only find a sure retreat 
with the Brothers of the Christian Religion. 

The good Brothers received with gladness 
a neophyte who announced his intention of 
ending his days with their community, and 
Those first care had been to place in the 
hands of the director a large amount of gold 
and jewels. Already Ck)llet meditated mak- 
ing a hole in the treasury of the community, 
when he was recognized by an old prison 
comnule, whose silence he bought The 
extortions of this man determined him to 
expedite matters. Under the pretext of 
consecrating his huge fortune to the aggran- 
disement of the community, he bought, 
without paying for it, a large ei^te situate at 
Oignaux, and belonging to a gentleman 
named Laurent Lajus. He wished to have 
the new house put in order at once. He 
withdrew his money and his jewels from the 
hands of the Director, and borrowed thirty 
thousand francs of his accommodating 
vendor. The report of his fortune and his 
piety determined many charitable persons to 
make him advances, and in this way he 
extorted 15>000 francs from the Count de 
Lespinasse; 20,000 francs from the Countess 
de Gnesse; 5,000 from the physician of the 
Brothers ; 4,000 from two grand vicars, and 
innumerable smaller sums from different 
persons. Each one of the lenders pledged 
himself to secrecy, and believed that he alone 
was aiding in the pious work. 

This new enterprise being completed, he de- 
parted for Montauban, thence went to Lahore 
and Le Plaissac. There he personate a rich 
bourgeois, dispensed money in the commun- 
ity, and spoke of settling in the vicinity. He, 
however, established himself in the Com- 
mune of Dordogne, at Rochebeaucourt, in the 
house of a commissary of police, M. Lafond. 
He called himself the Count de Golo, a rich 
proprietor of Ain, who came to end his days 
in the department He bought a farm of 
Madame Jeantaet-Lafond, the widow of a 
ooanselior at Bordeaux. He promised to 
marry the woman, and make the commis- 
sary of police manager of his property, and 
to repair the church at his own expense; 
then, when called upon to fulfil his promises, 



he departed, carrying with him the savings 
of all his dupes. 

We next find him at Mans ; and this place 
was the scene of the last exploits of this 
indefatigable swindler. He arrived there 
under the name of Gallat, hired a house, 
bought an estate, and sold another, which 
existed only in his iertile brain, to a jeweller, 
Trolait-Gabant, and then slipped away. 

But this time the hour of final punishment 
had come. The gendarmes punued him, 
seized him, and presently, before the Court 
of Mans, the long series of his impostures 
were laid bare. It was necessary to issue 
many commissions to take depositions of 
witnesses, who, since the fall of the empire, 
were no longer subjects of France. 

After an energetic address by the Pro- 
cureur du Roi, Gerard, Collet humbly con- 
fessed the faults of his life, and was 
condemned to twenty years' imprisonment at 
hard labor, to be exposed in the pilloryi and 
to be branded. 

Condemned in November, 1820, he was not 
taken to Brest until the month of July in the 
following year. He remained there five 
years. 

These five years were not for Collet very 
hard ones. He found the means to live in 
the galleys like a true monk, and his rotund, 
rosy appearance, bis jolly face and priestly 
embonpoint^ accorded admirably with the 
name of Monsieur the Bishop, given him by 
his companions in the chain. Whence came 
the gold which he scattered around him? 
What was the secret of all the privileges 
which he knew so well how to obtain ? No 
one could tell. Once only they surprised a 
package addressed to him, which one sought 
secretly to slip into his hand ; upon this dis- 
covery, he was transferred to the galleys at 
Rochefort There, suspected of concealing 
about his body diamonds and valuables, they 
made him submit to the most thorough 
search, and to the most energetic medical 
treatment Tliey failed to discover the 
whereabouts of the swindler's treasury. 

After twenty-six months of poverty, he 
returned to his old ways. Gold was never 
lacking ; he made a good use of it, and dis- 
tributed large amounts in charity. His 
companions, whom he willingly obliged, and 
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to whom be gave advice worthy of an hooeat 
man, bad for him a real veneration. We find, 
for example, in the annals of the galleys of 
Bochefort, that in Jnly, 1836, an inoorrigible 
convict^ by the name of Jacquenaid, having 
been condemned to death for murder, ad- 
dressed to his comrades kneeling about the 
scaffold, according to the solemn custom 
observed at executions in the galleys, the 
following remarks : " Comrades, do not do as 
I have done; obey your masters; they are 
not bad men now. I thank God and my 
judges for giving me time to die like a good 
Christian. I thank you for all your kind- 
nesses to me while I have been in prison. I 
ihamk, etpedally, M. OdieU That is all I have 
to say. Adieu !" 

This reputation £ar' charity and kindnefis 
CoUet prised above everything. 

Collet had never committed an act of 
violence; on the contrary, he had always 
shown himself, through vanity perhaps, dis- 
posed to do good. Once, at Ssdnt Vallier, on 
the load from Valence, he adopted a poor 
little child, three years old, who had been 
abandoned in a public place, with a letter 
from its parents in the pocket of its dress. 
Collety then in all his glory as Inspector- 
General, placed eight thousand francs upon 
the head of the little one, and later, when he 
became accountable to human justioei he did 
not forget to continue his benefits to this soul 
that the good God had, perhaps, placed m the 
way of the robber, to commence the work of 
his redemption by charity. 

The end of his captivity drew near for 
Collet He was about to re-enter society. A 
few days before the time, he was seized with 
that fever, caused by the near approach of 
liberty r— a malady not unfrequent among 
criminals who have been long imprisoned. 
He was taken to the hospital, and died there 
the 24th of November, 1840, on the very eve 
of deliverance. "I only regret," said he, 
"dying a convict Gold! goldT he mur- 
mured, his eyes already fixed in death, 
" what is the use of so much gold, so many 
jewels? Weill well!" 

Collet died, carrying with him the secret of 

his treasure, which had sufficed to provide 

him each day with fine linen, delicate meats, 

. tobacco^ and books. They HaoDd, after his 



death, only nine loois in the pocket of his 
vest For twenty years he nevto, apparently, 
had a centime reserved in his hands; they 
had never surprised him with a larger aam 
than that alk>wed by the prison regnlatioiis ; 
but whenever he wished to gratify a deaire 
the money jingled in his hands, withoat any 
one being able to ascertain whenoe it eanae. 
All this address, this genius, this happy 
patience^ never failing him, had served GoUet 
only so far as to procure for htm, in the 
galleys, a little better treatment than that 
received by the other convicts. 



INSOlVBirr NOTICBS, WTC. 
Quebec Qfile%alOaMtU«,AvauM^. 
JmdieM Ab amdo m mnt; 
Aaeliaa CharboiuieM, doiag bwiniit m A. Rmaad 
k Oo., Montnal, July 90. 
Junes Heniy, Hantlncdon, Jntr 80. 
y inoent FrAiraii Iiof abTM, taltor, St Jerdme, July 
90. 
Da«lel RSMt, BimooiU, Jaly 90. 



Re A. RMMMid A Oa., MontiML-BUadMa A Urn- 
and. MonbMl. Joint rantor. Jsly 90. 

JK« J. B. N. Bedftrd. MoiitTCia.-Ktnt A TarootU. 
Hontnal» joint oantor. July 80. 

Be Heetor BonnMa, Three RiYeit^U. Martel, Jr., 
Three Rhren. ourator, July 9S. 

Jie A. ▲. OhapdeUin*, SoceL— A. A. TMiton, Sorel. 
oorator, Jnly 19. 

JU Jean-BapUfte de Vloq de Oamptiek, trader.—H. 
A. Bedard, Quebec, prorirional mardiaa, July 9S. 

Re Donnelly A MoOaUam.-0. DenBarteaii, Moot- 
feai,earator,Jaly90. 

Re J. N. Grenier.— Kent A Tvfootte, Moatroal, 
joint enrator, July 80. 

Re Raphael Mazetaky, Chambly Oanton.— W. A. 
Caldwell. Montreal, ourator. Jmly 80. 

Re Montreal Qyeloiama Oompaay.— A. Gaanoa, 
Montnal. liauidator, July 85. 

Re P. Ouellette— P. Deohaie8,Ste. Angftlede haTml, 
ourator, July 20. 

ReUn. Paquln. Sorel—A. A. IROlloB, SoreX. flon- 

Re Edwaid Coveney, Quebeo.— Flnt and final divi- 
dend, payable Aug. 90, H. A. Bedard. Quebec, ourator. 

Re Peter Gannon.— FInt dividend, payable Aoc. 21, 
0. Desmarteau, Montreal, ourator. 

Re J. L. Gaaoon— First diyidend. payuhle Aug. 90. 
G. Desmarteau, Montreal, ourator. 

Re McDougall. Logic A Co.— Fourth and ftaaldlW- 
dend, A. F. RiddeU. Montreal, ourator. 
Separatum at le /VuiMr^r. 

AglaS QauChier dit St. Germain ts. Antoiae €htt- 
thier dit 8t. GeroMln, LooguMaU, July 81. 
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THE JESUITS* ESTATES ACT. 

In replying to a deputation who presented 
a petition to theGrovemor General, at Quebec, 
Aagost 2, asking His Excellency to disallow 
the Jesuita' Estates Settlement Act, His Lord- 
ship said : — 

"Gentlemen, — I am not used to receiving 
Buch deputations as this and in such a way, 
but, in view of the importance of the sub- 
ject, I am willing to create a precedent At 
the same time it is one which I do not think 
should be too often followed. There is a 
considerable difficulty in receiving such a 
deputation as this, and in speaking not to 
lay one's self open to a charge of arguing 
for or against measures in which the depu- 
tation are interested, but with the sanction 
of my advisers I am disposed to let the de- 
putation know what has been the aspect 
of the case as it has presented itself to me. 
I have listened with a great deal of interest 
to the remarks of the gentlemen who have 
spoken just now, and I trust it will not be 
considered any disrespect to those who have 
80 ably stated their views if I express neither 
concurrence with nor disapproval of their 
remarks, lest I should drift into what might 
be considerel as argument, however unin- 
tentionaUy. 

"Previous to my arrival in this country, 
or about that time, the legislature of Quebec 
had passed the Act in question. The history 
of \he Jesuits' estates is so well known that 
I need not here refer to it in detail. Large 
amoimts of property had lain virtually idle 
becanse^when the provincial Government had 
endeavored to sell it, protests had been made 
by the claimants and, in fact, no one would 
purchase on so doubtful a title. I cannot 
agree with the view expressed in the second 
ptragraph of your petition. There were two 
sets of claimants at least to the Jesuits' es- 
tates. It was necessary to arrange to whom 
compensation should be made, and ensure a 
division which would be accepted by all. It 



is true that the Pope, as an authority recog- 
niased by both sets of claimants, was to be 
called upon to appjrove or disapprove the 
proposed division as far as Roman Catholic 
claimants were concerned, but this appears 
to me to relate not to the action of the legis- 
lature of the province, but to the division of 
the funds after they had been paid over. It 
is ai^guable that as a matter of fact there is 
no reference to the Pope's authofity at all in 
the executive portion of the Act' ,It is un- 
doubtedly the case that the preambVe|.to the 
Act— an tmusually long one, by the w^y,— 
contains a recital of events which led to tiie 
introduction of the bill,^ and that in the cor- 
respondence so set out) authority had been 
claimed on behalf of the Holy See, to which, 
however, the First Minister did not assent 
The introduction of the name of the Pope 
may be unusual, and very likely unpalatable 
to some, as Protestants, but as it appears in 
course of a recital of facts which had pre- 
viously occurred and which, of course, legis- 
lation could not obliterate or annul, and 
there being, moreover, no such reference in 
the body of the Act, I did not consider that 
Her Majesty's authority was in any degree 
weakened or assailed, nor that I was com- 
pelled, in the exercise of my duty as her 
representative, to disallow the Act on that 
account 

*' As to the question of policy, that is not 
one on which I feel at liberty to pronounce 
an opinion. I believe, and am confirmed in 
my belief by the best authorities whom I 
can i!onsult, that the Act was intra vired. 
Then my power of interference is limited) 
for the Act does not appear to do more than 
to seek to restore to a certain society, not in 
iJdnd, but in money, a portion of the property 
of which that society was in years gone by 
deprived without compensation, and it pror- 
poses to give a compensation therefor in the 
money of the province which had .become 
possessed of the property and was profiting 
by it As to the recognition spoken of in 
paragraph 4 of your petition, of the rights of 
the Jesuit society to make further demands, 
it seems to me that these Acts leave such so- 
called * rights ' exactly where they were. It 
is by no means uncommon for the Crown to 
recognize such a moral claim. And I can 
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speak firom my personal experience. When 
I was Secretary of the Treasury, ten or twelve 
years ago, it constantly happened that, in ' 
cases of intestary escheats and other forfei- 
tures to the Crown, the moral claim of other 
persons was admitted and remissions were 
made, not as a matter of legal right, for the 
right of the Crown was ondispated, hat as a 
natter of grace. There are also many Par- 
liamentary precedents to the same effect 
8ach cases most in each instance, it seems 
to me, be decided on their own merits. As to 
paragraphs 6 and 6, also mentioned in your 
petition, you will pardon my saying that I 
am not concerned either to admit or deny 
your statement But, as a matter of fact, I 
do not find any evidfince that in this Domi- 
nion and in this nineteenth century the 
Society of Jesus have been less law-abiding 
or less loyal citizens than any others. As 
to the paragraph 6, it appears to me that the 
legal status of the society was settled by the 
Act of 1887 (to which little or no objection 
was taken). I cannot see anything uncon- 
stitutional in that respect in the payment of 
the money in question to a society duly in- 
corporated by law. The Governor-General, 
both by the written law and by the spirit of 
the constitution, is to be guided by the ad- 
vice of his responsible ministers. If he dis- 
agrees with them on questions of high policy 
as being contrary to the interests of Her 
Majesty's Empire, or if he believes that they 
do not represent the feelings of Parliament, 
it is constitutionally his duty to summon 
other advisers, if he is satisfied that those so 
summoned can carry on the Queen's Govern- 
ment and the affairs of the Dominion. As to 
the first, I cannot say that I disagree with 
the course which, under the circumstances, 
the ministers have recommended, believing 
it, from the best authorities to which I have 
had access, to be constitutional. The Par- 
liament of the Dominion, by 188 to 13, has 
expressed the same view. I decline to go be- 
hind recorded votes. 

** Members of Parliament are elected not as 
the delegates but as the representatives of 
the people, and it is tl^eir duty to guide them- 
selves according to that which they believe 
to be in the best interests of the high func- 
tion which they have to discharge. Again, 



I would ask, do the dissentients represent 
the majcNity? I find that 188 represented 
916,717 voters, whereas the thirteen members 
represent 77,297, and moreover the body of 
the const'tutional Opposition appears to have 
voted for tlie approval of the allowance of 
the bill. I have been asked (though not by 
you) to disallow the Act, though otherwise 
advised by ministers, and though contrary 
to the sense of Parliament Would it be 
constitutional for a moment that I should do 
so 7 If it were a question of commerce, or of 
finance, or of reform, or of constitution, there 
could be no doubt, and I cannot conceal for a 
moment the doubt which I fSoel, however 
careful the Governor-General may be in re- 
ceiving such a deputation, there may be some 
risk of his being held up as a court of appeal 
on the question of oonstitutional Government, 
and against the Parliament with which it is 
his duty to work in concert Then it has 
been said, why not &cilitate a reference to 
the Privy Council? I believe that my ad- 
visers have a perfectly good answer, that, 
having no doubt of the correctne^s of their 
view, they have a good reason for not so 
doing. 

** I have been asked to dissolve the Honte 
of Commons, in one of the petitions to which 
I am replying. A dissolution of Parliament, 
in the first instance, except under the 
gravest circumstances, and perhaps with 
great reservation even then, should not be 
pronounced except on the advice of respon- 
sible ministers. It causes a disturbance of 
the various businesses of the country. The 
expense both to the country and to all con- 
cerned is considerable, and it is a remedy 
that should be exercised only in the last resort, 
and, though I say it, I do so with great 
deference to those present, that, excepting 
in the province of Ontario and this province 
of Quebec, there does not appear to have 
been any general feeling in this matter 
such as would warrant the Govemoi^ 
General to use this remedy. I recognise 
the iufiuenoe of the two provinces, but I 
cannot leave the rest of the Dominion out 
of sight, and I may express the personal 
hope that this Parliament may exercise for 
some time to come a wise, constitutional in- 
fiuence over the aflEieurs (d this countiy. 
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** I think my imswer has been made sob- 
Btintiallj to the other petitions which have 
been presented to me. For the reasons 
whidi I have given I am nnable to hold oat 
to yoQ any hope that I shall disallow the 
Act Yon cannot soppose that the course 
taken by my advisers and approved by me 
WIS taken withoat dne consideration. Noth- 
. ing has takun place to alter the views then 
entertained, nor could the Government le- 
commend the reversal of an allowanoe al- 
ready intinaated. 

^ Gentlemen, I cannot conceal from you 
the personal regret with which I feel myself 
addressing a deputation and retaming: such 
an answer as it has been my duty to do to 
the petitions which have been presented to 
me, but I have endeavored to make my 
statement eolorless. I have endeavored to 
avoid argameot and I can only hope that I 
have done M>methiug towards dissipating 
alarm. I will only dose by making an 
earnest appeal, an appeal which, by antici 
patioD, has already, I am certain, found 
weight with you, and that is that in this 
question we should as far as possible act up 
to that which we find to be for the welfare of 
the Dominion. Daring late years we have 
hoped that animosities which unfortunately 
prevailed in former years had disappeared, 
and that the Dominion as a united country, 
was on the path of prosperity and peace. I 
earnestly call upon all the best friends of 
the Dominion, as far as possible, while hold- 
ing their own opinions, to be tolerant of those 
of others and, like our great neighbour, to 
live and let live that we may in time come 
to feel that we have the one object of pro- 
moting the prosperity and wel£are of the 
Dominion and the maintenance of loyalty 
and devotion to the sovereign." 



OOUR DE MAGI8TRAT, 

MoNTBBAL, mars 1889. 
Coram Champaqnb, J. 
TnoMraoM v. Maynabd. 

AeU de faiUtte de l^lb—Dichurge^OauHon' 

neTnmt pour f rats, 
Juoft:~Qu'tm demandeurquiafaUJaUlitesous 
VAcU de FhiUiU de 1875, et qui n*a pas 



encore oUenu de d^charge, est encore eow 
Veffet de oeUe loi, nepeut pourmdvre en jim- 
Hoe, eana donner vn cauHonnemeni pour 
fiaia. 
Motion pour cauUonnement pour frais ac- 
cord^e, et prooMes suspendos jusqa'A ce que 
ce cautionnement ait ii6 donn6. 
J. A, Bernard, avocat da demandenr. 
J. OrankshaWf avocat du d^endeur. 

(J.J.B.) 

COUR DE MAGISTRAT. 

MoKTBBAL, 29 mars 1889. 
Oorafti Ghampagnb, J. 
Marhnsau v. Brault, et Brault, opposani 
Mimoire de Jraie—Taxe — Avie de taxation — 

Opposition. 
Jcg6 :~1o. Que Vavocat n*e$t pa$ tentt de faire 
taxer wn mimoire de fraie contradictoire- 
ment atfant de prendre vne exicution pour 
ses frais ; 
2o. Online opposition basle sur ce grief, sans se 
plaindre de surcharge dans U mimoire de 
frais sera renvoy^e avee dlpens. 

,' Le mimoire de frais de Favocat fut tax6 
sans avis k la partie adverse. Aprds qu'il eiit 
fait toaner une saisie-ex6cntion et saisir les 
biens du d^fendeur, celui-ci fit une opposition 
afln d'annuler, aliquant le d^aut d'avis de 
taxation du dit mimoire de frais, et offrit de 
X>ayer le montant dt, mais sans frais de 
saisie. La Cour jie trouvant dans I'opposi- 
tion aucun grief, si ce n'est le simple d6faat 
d'avis, renvoya I'opposition. 

Opposition renvoy^ avec d^pens. 

Leheuf A Dorvai, avocais du demandenr. 

/. S» Leroux, avocat de Popposant 

(j. J. B.) 

OOUR DE MAGISTRAT. 

MoNTBBAL, 17 avril 1889. 
Coram Ohampagkb,J. 
Dupuis V. Evans et al. 
Tn^mlation — Prescripiion^Mandat — lUpiti' 

Hon de deniers. 

Jug* :— lo. Qu'un marchand qui re^, par Pen- 

tremise d*un agent, une somme (Targent d 

laquette le commettant a indiqui un objet 

spicialfpar exemple, pour remplir un ordre 
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de mafchanixMB, ne peut r^fiuer de ren^lir 
cet ordre^ et appliquer V argent re^ au ptde- 
ment d^tme cmcienne dette preterite ; dans ce 
009, Uy a lieu d Paction en ripitiiian de 
deniers; 
2o, Que 8ou» ces circomtancei, le conmitement 
obtenu de rageni est nvl comme n'itant pas 
dans Us limites de son mandat. 
PbrCizriam. — Le dexnandeur qai estm^ 
decin Ala campagne donne nn ordre pour 
des remMes chez les d^fendeurs, avec $12 
en argent, A un nomm6 ToagaB, lui disant : 
Yous laisserei I'ordre et I'argentet vons pren- 
drez un rego. Les d^fendeurs voyant que le 
demandeur lenr devait un compte present 
ont appliquS les $12 au paiement de ce vieux 
compte, et ont donn^ on re9U, en cons^- 
quenoe> k Tongas, lui disant : acceptez oe re^ 
ou gardez votre argent. Tougas a accepts le 
refUy et les ddfendeurs ont 6crit au deman- 
deur que s'il voulait des rem^es, il lui fal- 
lait envoyer Targent au pr^alable. Le de- 
mandeur prelendant que les d^fendeurs n*ar 
vaient pas le droit d'appliquer son argent 
sur un compte present a pris une action en 
r^p^tition de deniers que, sons les ciroons- 
tances, la Cour croit bien fond6e- 
Jugement pour le demandeur avec d^pens. 
AtUonUs: C. C. 1139, 2260, 2267, 2227. 
Hoy (& Roy, avocats du demandeur. 
Geo. U. Moffat, avocat des d^endeurs. 
(j. J- B-) 

COUR DE MAGISTRAT. 

MoNT&BAL, 26 mars 1889. 
Coram Champaonb, J. 
OwLBR V. Hodgson, et The Mbtropoutan 
Manufaoturing Co , tnise en cause 
Assignation — Saisie^agerie — ValidHS. 
JugA :— lo. Que la signification d'une action 
faiie A une servante rencontrie par Phuis- 
sier dans un esoalier conduisant d divers 
logements, entr^autres d celui du difendeur, 
est une OMistnation nulle et sans effet. 
2a. Que Vhuissier ne pouvait sauir Us effets sai- 
tis en cetU cause sans les voir, et ayant di- 
dari qu*il ne les avail jamais vus, mats quhl 
t^en itait rapporti d une liste d^ effets d lui 
Joumie par un Hers qui n'est partie en la 
prisenu cause, cetU saisie est nuUe et ilU- 
gale. 



AuiontSs ;— C. P. a, art». 57, 841, 874, 669. 

Fothier, P. C, p. 176 : " L'huissier pour sai- 
" sir les meubles qui sont en la maison da 
" d#»itear, doit se transporter en cette mai- 
" son." 

BoUard, Lemons de P. C, vol. 2, Na 846 : 
" L'buissier, enM de gr^ ou de force, d^lare 
" saisir et mentionne comme tela, sur le pro- 
'' c^s-verbal, les objets mobiliers saisissables 
** qu'il trouve au lieu de la saisie." 

Exception k la forme maintenue, et action 
renvoy6e avec d^pens. 

/. Oranktihauh avocat du demandeur. 

C. H. St'Louis, avocat du d^endeur. 
(j. J. B.) 



DECISIONS AT QUEBEC* 

Delte d terme — HypoOvtque ConventionneUe — 
Aliination dHmmeubU hypothiqui — Arts. 
1092, 2130 C. a 

JugS .—1. L'hypoth^queconventionnelle ex- 
iste, quant aux parties, par le fait de la con- 
vention, ind^pendamment de Penregistre- 
ment qui n'est requis que pour lui donner 
effet i regard des tiers. 

2. Le d^biteur qui all^ne Timmeuble qu'il 
a hypoth^que au paiement d'une dette & 
terme diminue par 14 les suret^s de son cr& 
ancier et est d^chu du droit au terme. — 
Oauthier v. Michaud, en revision, Casault, 
Andrews, L^rue, J J. (Casault, J., diss.), 28 
fiSv. 1689. 

Nuisance— Salvation Army Parade-^ChalUnge 
of Jurors—Verdict against evidence — Be- 
served Cas&—New Trials 

Held .-—1. That a private prosecutor has 
the right to cause jurors to stand aside, at any 
trial for misdemeanour, except in cases of 
libel under R. a C, ch. 174, s. 166. 

2. Where it appears from the case stated 
by the judge who reserved, for the decision 
of the full bench, questions of law which 
arose at the trial for misdemeanour, that the 
verdict was contrary to the evidence, a new 
trial will be granted. — Reg, v. Brice, Q. B., 
Dorion, C. J., Tessier, Cross, Church, Boss^, 
JJ., May, 1889. 
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DANGER EVIDENT TO A CHILD. 

On July 21, before Lord Justice Fry with- 
out s jury, the case of Siieftohn v. Brooke dc 
Od., was beard. It was aii action by an in- 
fuit eight years old, by his next friend, to 
recover damages for personal injuries sus- 
tained owing to the alleged negligence of the 
defendants in working a lift in a dangerous 
manner near a public highway. The defen- 
dants are tea dealers, with a warehouse front- 
ing Castle Alley* a narrow street which runs 
at right angles to High Street, Whitechapel, 
and which can only be approached from High 
Street by a paved footpath undar an arcli- 
way. From behind, however, there is a car- 
riage road, and the defendants are accus- 
tomed to load and unload their vans in Castle 
Alley, at an aperture in the wall of the ware- 
hoQse. This aperture is eight feet high and 
six feet wide, and the sill is about three feet 
six inches from the ground. Inside this 
aperture, about two feet from the outer edge 
of the sill, there is a lift, and on the wall 
outside a notice to the effect that the place is 
dangerous. The plaintiff in December, 1888, 
climbed up on the sill and .leaned over to see i 
what was inside, when the lift descended, 
striking him on tlie back of the head and 
cauRing the injuries complained of. The 
qaestion in the case was whether the defen- 
dants in working the lift in the above manner 
without any rail to protect it, were guilty of 
negligence, and the following cases were 
relied on by the plaintiff to show that there 
was negligence : Lyiich v. Nurden, 10 Law J. 
Bep. Q. B. 460; L. R. 1 Q. B. Div. 29; Clark 
V. Chambers, 47 Law J. Rep. Q. B. 427 ; L. R. 
3 Q. B. Div. 338 ; Barnes v. Ward, 19 Law J. 
Bepi C. P. 195 ; L. R. 9 C. P. Div. 392 ; Or- 
Ewiiig V. Colquhoun, 2 App. Cas. 864. 

Counsel on behalf of the defendants was 
iu>t called upon to argue. 

Lord Justice Fry said the question was not 
merely whether there was any evidence to 
go to a jury, but whether his lordship, as 
judge of law and fact, was satisfied that there 
was any evidence of negligence. The lift 
was in the warehouse of the defendants in a 
public street, and at the side of the aperture 
there was a notice that the place was dan- 
gerous ; furthermore, the aperture itself seem- 



ed to give notice of the character of the bu- 
siness done there. The aperture was a con- 
siderable height from the cartway, and indi- 
cated that it was not intended for the access 
of human beings. When the plaintiff looked 
in he saw the rope, which indicated that the 
place was used for some machinery at work 
there. There was no invitation to the public 
to trespass there. A person leaning against 
the wall would suffer no injury, but it was 
only by getting on the sill by a considerable 
effort, which was a manifest trespass, that 
the plaintiff got knocked over. The danger 
was evident, even to a child. Assuming the 
facts mentioned, and, further, that the evid- 
ence was admissible, it was insufficient to 
make out the plaintiff's case. 
Judgment for the defendants, with costs. 



THE LAW OF COLOURS. 

Tne decision of the Inter-State Commerce 
Commission (Second An. Repu p. 106), in the 
case of W, H. Heard v. The Georgia Railroad 
Company, is apt to influence to a great ex- 
tent tlie mode of operating the pas^nger 
department of the railroads through the 
South- The facts upon which this decision 
was ba-"«cd are these : Heard, a negro, who 
held a flrst-class ticket, was com{)elled to 
ride from Augusta to Atlanta in a second- 
class, dirty, smoking and passenger coach, 
against his wishes. The commission held 
that passengers paying the same fare upon 
the same railroad train, whether white or 
coloured, are entitled to equality of transpor- 
tation, in respect to the character of the cars 
in which they travel and the comforts and 
conveniences supplied. And that, by re- 
quiring the petitioner (Heard), who had 
paid a first-class fare, to ride in a half-car 
set apart for coloured passengers, with ac- 
commodations and comforts inferior to the 
car for white passeipgers on tlie same train, 
M'ho paid the same fare, and without the 
protection against annoyances furnished to 
white passengers, the Georgia Railroad Com- 
pany subjected him to undue and unreason- 
able prejudice and disadvantage, in violation 
of section % of the Act regulating commerce. 
The commission further holds : The separ- 
ation of white and coloured passengers, pay- 
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ing the same fitroi is not nnlawful if cars 
and accommodatioiiB equal in all reepecta 
are furnished to both, and the same care 
and protection of passengers observed. Thus, 
by setting apart separate coaches for white 
and coloured passengers, the railroads may 
be relieved from those * occasional em- 
barrassments and difficulties arising in the 
transportation of persons of difiemnt race, 
social pecnliaritiee, and characteristics.' 
That public 'sentiment,' ss it is called, 
which demands a separation ctf white and 
coloured passengers^ may be, and possibly 
is by many called unreasonable and absurd, 
but it is a sentiment broad and universal in 
the South, and one which has its foundation 
in the conscious superiority of the white 
race over the negro. The United States 
District Court of Maryland, in a case where 
a negro man, who held a first-class ticket 
on a steamboat, was forced to sit and eat at 
a table apart irom the white passengers, 
held that this was not such discrimination 
against the negro as to be the ground of a 
legal action. — Virginia Law Journal. 



PROFESSIONAL WITNESSES. 
To the Editor of the Lbgal Nbws : 

SiB,— Dr. A. 0. F. Colemsn, oi the city of 
Ottawa, Ont, has consulted me recently on 
the following grievance, for which I desire 
to secure the sympathy, and obtain the aid 
of my old con/r^re«, the readers of the Legal 
News, in providing a remedy. 

Early in 1888, one Proulx was charged 
before the Recorder of Hull, Que., district of 
Ottawa, with selling a glandered horse ; Dr. 
Coleman appeared professionally (being a 
veterinary surgeon) as a witness for the pro- 
secution, and spent the best part of a day in 
attendance at Court Proulx was committed 
to the Q. B. at Aylmer, J. S. C. Wurtele, J., 
presiding. My friend again appeared as an 
expert or professional witness, and again 
spent a day of his valuable time in uphold- 
ing the insulted majesty of the law. At the 
conclusion of the trial, the Clerk of the Crown 
made out Dr. Coleman's accotmt for experues 
incurred} troMe and lo88 of Hme in attending 
the Ouwt as a witness on behalf of the Crown,— 
allowing him the sum of one dollar for one 



day's board, and sixty cents for his trsveiling 
expenses from Ottawa to Aylmer and return, 
equal to eighteen miles. With grim humour, 
certifying, that the charges oolPiained in (he 
account were reasonable. I am going to shew 
that the reasonableness of this certified ao- 
count is a legal fiction,— peculiar I hope to 
the laws and customs of the Ottawa district 
alone. Dr. Coleman applied to Judge Wurtele 
for increased allowance, but was refused on 
the ground, he thinks, that he was a wit- 
ness for the Crown in a criminal and not a 
dvil case. I wrote to the Crown Prosecutor, 
in July last, asking for the Judge's reasoDS 
for refusing increased taxation. This lawyer 
answered as follows : — 

*' Mon cher Monsiear : ^ Le juge Wurtele 
en refusant au Dr. Coleman une taxe con- 
forme A sa position n'a fait que auivre la oon- 
tume existant dans le district d'Ottawa de- 
puis nombre d'annto ; j'^tais d'avis, oomme 
je le suis encore, que m6me aux assises cri- 
minellee un t**moin doit 6tre tax6 confcnm^ 
uient k sa position sodale. On juge et on 
decide diffdremment ici. Aussi un avoeat 
ne sera pas tax6 plus qu'un journalter, soit 
au civil soit au crimineL Quant aux raisons 
donn^esi elles ne m^ritent certainemeut pas 
de les relater, car on dit c'est la pratique on 
c'est la contume id." 

Dr. Coleman is a graduate of the Ontario 
Veterinary College, and of recognised emi- 
nence in his profession, being an examiner 
in the Ontario and Montreal Veterinary Col- 
leges. Now, as a veterinary practitioner hold- 
ing a diploma as veterinary suigeon, he is 
entitled, in Ontario, to professional fises in 
attending any court of law as a witness in 
such cases as relate to the profession. (Rev. 
Stat. Ont, c. 39, s. 84). 

In the article ** Veterinary Science " in the 
Encyclopeedia firitannica, we read: — <' In 
some respects the Veterinary Surgeons* Act 
(44-46 Vict, c 62), is superior to the Medical 
Act, while it places the profession on the 
same level as the other learned bodies and 
prevents the public from being imposed upon 
by empirics and impostors." In Johnston'ta 
Universal Cyclopeadia, under title '^Veteri^ 
nary science," we read : — *' The art of heal- 
ing is the same whether applied to man or 
animate, and the feet that so many of oar 
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American TeterinarianB are graduates in me- 
dicine who take up animal practioe as a spe- 
daltyt as it were, indicates the elevation of 
▼oterinary practioe in this conntry above its 
position in other lands." So it most be ad- 
mitted that in England, the United States 
snd Ontario, at least, veterinary snrgedns 
ars memben of the profession of medicine,— 
profbssional men, and experts in veterinary 
science. We can now better examine into the 
treatment complained of by Dr. Coleman. 
Here is a profeesional man, an expert, engag- 
ed in a very lucrative practice in Ottawa city, 
indnced to leave bis bnsiness and spend two 
days in convicting a disturber of the peace of 
Her Majesty, by means of his professional 
skilL At a reasonable reward for his services 
he is tendered one dollar and sixty cents. 
In other words, in the district of Ottawa, the 
judge, a member of the profession of the law, 
recetvee ten dollars for his day's work,— 
while a member of the profession of medicine 
reeeivee bat one dollar for his day's work. 
And we are informed that such has been the 
custom in this district for years past. 

According to Dr. Coleman, the judge made 
a distinction between a Crown witness at ^ 
common law and a Crown witness at cri- 
minal law. Such a distinction is not known 
in modem English law, which now roles 
that ; — " When subpoenaed on the part of the 
(^own in criminal and other case's a witness 
is allowed his ^veiling and other expenses 
according to a fixed scale of allowance, in 
proportion to his position in life." 

The Ontario law is very similar. In Eng- 
land the allowance to professional men as 
witnesses in common law cases varies from 
one guinea to th ee guineas per diem, plus 
travelling expenses. The members in other 
walks in life are paid a smaller allowance. 
In that country the old doctrine and practioe 
that witnesses in Crown cases cannot claim 
•s a matter of right, the payment of their 
expenses (it being considered by the law to 
be the public duty of every citizen, to obey a 
call of this description), was discarded long 
ago, and in order to encourage the due pro- 
secution of oflfonders, witoesses attending the 
courts of assize lieing members of the pro- 
fession of medicine, are allowe 1 one guinea 
per diem and their travelling expenses. 



The consensus of the authorities in Eng^ 
land, the United States and Ontario seems 
to be that, while there is a hesitation to ac- 
cept the decision that ** A professional wit- 
ness is entitled to his costs as such, whether 
called to give professional or merely ordi- 
nary testimony,"— the majority agree that 
** Without the aid of a statute, an expert 
cannot be compelled to bestow his skill and 
professional experience gratuitously upon 
any party, for his skill and experience are 
his individual capital and property." (See 
Foster, Supreme Court code, p 77. Imperial, 
—and Rogers' law of medical men, (p. 24, etc., 
Ontario). 

The best service Judge Wurtele can do to 
the community in which he lives is to remove, 
at least from the laws of Quebec, the stigma 
of medisevalism fixed to her laws and cus- 
toms by other peoples. 

Richard J. Wickgtud. 

Ottawa, August, 1889. 



INSOLVENT NOTICES, ETC. 

Qutffree Offioial OoMetU, AvouH 10. 
Judicial AbandonmmU. 
M. J. Oane k Oo., Berthler, Aasust 2. 
Oolletta, D^oary k Oo., wholwale dry goodi, Hon- 

tTMli AUfOBt 7. 

John O. Darlinii boardlns honae-kecperi Mootieal, 
Angutt 5. 

Delia Menard (N. Leroax k Oa). Sta. Oao^fonda, 
Anffut 7. 

Henn^n^ffilda Potrln, Ste. LoaUa. Aoff. S. 

OoiiQjr k Daparr^, laddlen, Qoabaoi Aug. 3. 
Ouraton agpovnud. 

lU Delphi! De^ardina.— C. Desmarteau, Mootreal, 
ouratori Anff. 6. 

i?« Joseph Deimaraliy tanner.— Joseph Boaohard, 
Notre Dame de Stanhridge, ouratori July 27. 

JU Vincent F. Lefebvre, St. J^rdme.— Bilodeaa k 
iUnaad, Montreal, onrators* Aag. 6, 

J?« Bdouard Lemieazi Ohlooatimi.— Kent k Tarootte, 
Montreal, Joint-onratori Ang. 7. 

B4 Alfred Normandin.— C. Desmarteaa, Montreal » 
onrator, Ang. 8. 

Re Daniel Rnest-J. A. Talbot, St. Oermain de 
Rimonskif curator, Aog. 1. 

lU C. A. Simard. furniture dealer.'-O. W. Uenshawi 
Jr.. St. ilyacinthe, curator, July 31. 

Ditfidendt, 

Re On^ime Bonliane» Tadoussac.— Sixth and last 
dlTidendi payable Aug. 28, T. Lawrence, QuebeC} 
curator. 

Re H. Bml4, 8U Bartheleml.— First and final diri- 
dendi payable Aug. 2B, Kent k Turootte, Montreal^ 
Joint-curator. 
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Re A. M. BuUook k Son, Coatioook.— First diTideod} 
iwyable Aag. 29, Kent k Taroott«» Montreal} joint- 
corator. 

Re J, B. S. Day.— First dividend, payable Aug 29i 
Kent k Tureottei Montreal, jointrcurator. 

Re Edith M. Matthews.— First and final diridendi 
payable Aug. 27i J. U Rosj) Montreal, curator. 

Re U. Qobeillei Drummondvillc— First dividendi 
payable Aug, 29» Kent k TuroottOi Montreal, joint- 
curator. 

ReV' A. MoriU) Quebec. —First dividendi payable 
Aag. 29, Kent k Turootte» Montreal, joint- curator. 

Re Edmond Poulin.— First and final dividendi pay- 
able Aug. 21, A. Lemieuzt Levis, curator. 

Re H. Prudhommei Brompton Falls.— First and final 
dividendi payable Aug. 29, Kent <& Turootte, Montreal, 
joint-curator. 

ReJ.kR. Taylor.— First dividend, payable Aug. 20, 
W. A. Caldwell, Montreal, curator. 

Re N. Trahaut Nioolet.— First and final dividend, 
payable Aug. 29, Kent k Turoottei Montreal, joint- 
evrator. 

SeparaHion a» to Property, 

Ang^le Boul^ dit Dalphand vs. Magloire Masse, 
tanner, Joliette, July 29. 

Marie Louise Bouthillier vt. Cyrille Lafortune. 
Montreali Aug. 8. 

Marie Julie Qougeon vs. Th6opbile R. Prudhomme, 
gardener, Goteau St Pierre, Aug. 7. 
Pn^amation, 

Disallowance of 52 Vict. ch. SO (Q.) proclaimed by 
Lieutenant-Governor. 



OEySRAL NOTBS. 



The Rbredob CASK.—In the St. Paul's reredosoase 
the four inhabitants of the diocese of London have 
succeeded in their application for a mandamiu 
oomoianding the bishop of London to take pro- 
ceedings under the Public Worship Regulation 
Act. As Mr. Justice Manisty said, the question 
before the court was not the legality or illegality 
of the reredos, but simply whether the Public Wot^ 
ship Regulation Act conferred on the bishops 
power to practically decide that ornaments in a 
churoh are legal by a refusal to take proceedings in 
respect of them. The bishop of London based his re- 
fusal to take proceedings on the case as to the rerodos 
in Exeter Cathedral. PhiUp>AU v. B"ud, 32 L. T. 
Rep. (N. S.) 73; L. a, 6 P. C. 435. The reredos, as is 
well known, is a sculptured work in high relief, the 
centre of which represents the Ascension. Loid 
Hatherly, in delivering the judgment ot the Privy 
Council, said: "It is not suggested that any super- 
stitious reverence has been or is likely to be paid 
to any figures forming part of the reredos, and 
their lordships are unable to discover anything which 
distinguishes this representation from the numerous 
sculptural and painted representations and portions 
of sacred history to be found in many of our cathedrals 
and parish churches, and which have been proved by 
long experience to be capable of remaining there 
without giving occasion to any idolatrous or super- 
stitious practices." The St. Paul's rerodos contains a 
sculptured representation of the Crucifixion and of 



the Virgin and Child. Of course the decision in the 
Exeter case does not necessarily imply, as the bishop 
of London seems to have assumed, the legality of the 
figures in the St. Paul's reredos. It was not denied 
that under the Public Worship Regulation Act some 
discretion is vested in the bishops also. Mr. Baron 
Pollock pointed out in his judgment that if the bishop 
of London did not exceed the discretion so conferred 
on him, a writ of mandcunwi oould not lie against him, 
for " a discretion which is capable of review is not 
known to the law.*'— Zato Time9 {London). 

No RsciPROCiTT.— At the Court of Bankruptcy, 
Dublin, in the matter of an arrangement, a gentleman 
stated that he was an English solicitor, representing a 
large number of English creditors, and desired to 
speak on behalf of his clients, bat an Irish solicitor 
objected, on behalf of the Irish profession, to an 
English solicitor being heard. The judge stated that 
he could not hear an English solicitor, who, however, 
protested that as a solicitor he had a proxy and repre- 
sented his clients, and this was a meeting of creditor* 
which he had come to attend, and he should be heard. 
The judge replied that he would allow him to vote, 
but could not listen to him as a solicitor. An Irish 
solicitor would not be heard in any English Court. Of 
eourse, any creditor attending in person oould be 
heard. 

Pbilistinibm and THi Spread Ba<ilr.— Judge Sey- 
mour D. Thompson has written a paper in the Qreen. 
Bag entitled * Putting New Wine into Old BotUes,' 
describing the state of England three hundred years 
ago, which thus concludes : * In fact, our ancestors of 
those days were barbarians, not as far advanced as the 
Bulgarians of our own time. When, therefore, we 
have a now qneslion of law to study, why should we 
go back and try to find what the opinion of Lord Coke, 
whose infamous prosecution of Sir Walter Raleigh can 
never be forgotten , was on the question ? Why should 
we try to find what Sir Francis Bacon, who sold justice, 
thought about it ? Why, in short, should we not atop 
rummaging the old books, and do a little thinking for 
ourselves? Our ancestors in their day did their parts 
as well as they could, with the light they had and amid 
such surroundings as they had. But as compared 
with us, they were barbarians compared with the 
civilised man. In intellectual stature they were 
children compared with the moderns.' To this the 
Harvard Law Review replies : * If, as Judge Thompson 
tells us, our ancestors of the Elisabethan period were, 
compared with us, '* barbarians compared with the 
oivilizod man," it would certainly be unadvisable to 
spend too mudh time over their productions. But 
Judge Thompson's argument would be stronger if he 
would designate a few of the " moderns " compared 
with whom Lord Coke and Sir Francis Bacon :7ere 
"children" in Intellectual stature.' The answer 
comes from the Alb*tnv Law Journal : * There are at 
least four greater lawyers on the present bench of the 
Federal Supreme Court. Rapallo was a greater lawyer. 
Ue is not worthy of mention in the same day with 
Mansfield, or Kent, or Story, or Marshall, or Comstook, 
or Nicholas Hill, or Cowen, either as an intellectual 
I>ower or as a repository of legal learning. Parson i 
know more law ; so did Wharton ; so does Bishop.*— 
Law Joumai (London). 
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MENS REA AND THE MARRIAGE LA W. 

The fixvt thing that catches the eye in the 
Bomewhat volaminoos leport of Regina v. 
Tolton, 58 Law J. Bep. M. C. 97, reported in 
Uie July nnmher of the Law Journal Reports, 
is the footnote to the words, ' No ootuiflel ap- 
peared for the proeecation.' It is to the effect 
that on the day for the delivery of jndgmenti 
in oonaeqne&ce of an intimation from some 
of the judges, the Solicitor-General and Mr. 
B. & Wright appeared on behalf of the Crown, 
bQt» as the coort was not AiUy constitated as 
before, did not offer any further aignment 
By secticm 2 of the Prosecntion of Offences 
Act» 1879, it is enacted that it shall be the 
doty of the Director of Pablic Prosecations, 
under the snperintendence of the Attomey- 
Generaly to carry on sach criminal pro- 
oeedingB in the Coort, among othersi of Crown 
Gases Beeerved, as may be for the time be- 
ing prescribed by regulations under the Act, 
or may be directed in a special case by the 
Attomey-GeneraL Begnlation 4 of the regu- 
lations under this Act, made by Sir Bichard 
Webster, provides that where it is brought 
to the notice of the Director of Public Prose- 
catioDS that a case has been reserved under 
the Crown Cases Beserved Act, 1848, and 
that counsel has not been instructed for the 
prosecution, he shall, if he thinks the case to 
be of sufficient importance, or is so directed 
by the Attorney-General, instruct counsel to 
^>pear for the prosecution. That the case 
Rijuina v. Tohon was not only of sufl^cient 
importance to be aigued for the Crown, but 
was one of the most important criminal cases 
which have occurred for many years, was 
obvious to the holder of his first quarter ses- 
doiis briei^ but the responsible authorities ap- 
pear to have been sublimely unconscious of 
it The case was reserved in July in last 
year. It appeared in due course in the lists 
after the Long Vacation, and was reached 
on January 26. After an argument for the 
aoeoaed, judgment was reserved, when some 



of the judges, on whom no duty was imposed 
in the matter, were driven to ask the Attor- 
ney-General for an argument on the other 
side. This assistance appeared on the scene 
too late. The judges had prepared their 
judgments. They differed in opinion on a 
matter as to which their opinion is final on 
a subject of crucial importance to social life, 
and the majority decided against the Crown, 
whose advisers appeared indifferent of the 
result The decision is of&dally an author^ 
ity, but the Court for the Consideration of 
Crown Cases Beserved, following a precedent 
set by the Judicial Committee in regard to 
the authority of cases decided on hearing 
one side only, may overrule itself, and it is to 
be hoped that an early opportunity will be 
taken of reserving the question again so that 
it may be thoroughly argued out on both 
sides and a satis&ctory decision arrived at 
Meanwhile the decision that a belief in 
good fiEUth and on reasonable grounds in the 
death of a husband or wife is a defence to 
an indictment for bigamy is the law of the 
land, subject to its resting only on the au- 
thority c^ nine judges against five hear- 
ing an argument on one side only, and 
subject to that very irregular Court of Appeal 
which goes by the name of the opinion of the 
profession. That court has at least the right 
of overhauling the reasons of a decision, an4 
in this particular case, when it studies them, 
will be struck by the fact of the narrowness 
of the area discussed by the prevailing judges. 
The opinion seems to have prevailed tiiat the 
question was to be decided on considerations 
mainly of the application of the maxim ^ Ac- 
tus non facit reum nisi mens sit rea,' as one 
of the half-dozen tags of principle too often 
considered sufident for the application of 
the law to crime. It must, however, not be 
forgotten that the criminal law is only a 
branch of the general law, and that in cases 
like the present, in which the law of domes- 
tic relations is concerned, the considerations 
ordinarily applicable to cfiminal cases give 
way to wider considerations of general law. 
It is not enough to follow a single maxim of 
criminal law to its logical result It is ne- 
cessary to look at the result when it is ar- 
rived at to see whether that was the goal 
which the lawgiver intended. Tho severe 
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penaltieB imposed by the law on the breach 
of matrimonial relations are not intended as 
an expression of detestation of it, bat as ne* 
cessary severity in order to maintain the re- 
lation. This relation loses a large part of its 
permanent natare if it is to depend on ques- 
tions of belief in good faith and on reason- 
able grounds. No doubt the decision does 
not affect the contract of marriage in theory, 
bat the law of bigamy is in the great major- 
ity of marriages the only sanction of the 
bond. When section 67 of the Criminal Law 
Consolidation Act, 1861, legislates for per^ 
sons being married who marry any other 
person daring the life of the former husband 
or wife, is not its object to protect a domestic 
relation ? If so, when it appears in a crimi- 
nal statute, it is as a relation which requires 
the protection of the criminal law. When a 
breach of the relation is made a felony, it is 
to introduce the penalties of felony, and not 
to import the secondary meaning involved 
in the word ' feloniously.* The provision of 
the statute ot James the First, on which the 
Consolidation Act was based, that persons so 
ofiEending shall su£for death, wss a recogni- 
tion of the ecclesiastical severity attached to 
the offence by the previous law ; but it must 
not frighten the interpreter into modifying 
the meaning of the words, especially when 
they are followed by the proviso in favour of 
persons marrying a second time whose hus- 
band or wife shall have been continually ab- 
sent for seven years, and shall not have been 
known by such person to be living within that 
time. Was not, in fact, the Act a matrimonial, 
and not a criminal Act ? It left untouched the 
general law that a second marriage during 
the lifetime of a former husband or wife was 
void under all circumstances. It imposed 
criminal penalties on all second marriages 
within seven years and afterwards if the ac- 
cused knew that the former husband or wife 
was alive. 

The strength of the argument from the pro- 
viso struck the Lord Chief Justice at the end 
of the argument; but on reading the argu- 
ments in the judgment of Mr. Justice Cave on 
this head, he found that he could not satis- 
factorily answer them. These arguments are 
thus of much interest The learned judge ad- 
mits that, if the proviso covers less ground or 



only the same ground as the exception, it fol- 
lows that the Legislature has expressed an 
intention that the exception shall not operate 
until after seven years from the disappear- 
ance of the first husband, but he argues that 
if the proviso covers more ground than the 
general exception, surely it is no aigument to 
say that the Legislature must have inten- 
ded that the more limited defence should not 
operate within the seven years, because it 
has provided that a less limited defence shall 
only come into operation at the expiration of 
those years. He asks, What must the ac- 
cused prove to bring herself within the gen- 
eral exception ? and replies that she most 
prove facts from which the jury may reason- 
ably infer that she honestly, and on reason- 
able grounds, believed her first husband to 
be dead before she married again. Secondly, 
he asks, What must she prove to bring her- 
self within the proviso 7 and replies. Simply 
that her husband has been continually absent 
for seven years ; and, if she can do that, it 
will be no answer to prove that she had no 
reasonable grounds for believing him to be 
dead, or that she did not honestly believe it. 
Unless the prosecution can prove that she 
knew her husband to be living within the 
seven years, she must be acquitted. The 
honesty or reasonableness of her belief is no 
longer in issue. Even if it could be proved 
that she believed him to be alive all the time, 
as distinct from knowing him to be so, the 
prosecution must CeuU The proviso, there- 
fore, is far wider than the general exception, 
and the intention of the Lesaslature that a 
wider and more easily established defence 
should be open after the seven years from 
the disappearance of the husband is not ne- 
cessarily inconsistent with the intention that 
a different defence — less extensive and more 
difficult of proof— should be open within the 
seven years. All will agree that this distinc- 
tion shows that the proviso is not necessarily 
inconsistent with the view of the majority, 
but belief and knowledge are very nearly re- 
lated, and when the Legislature was particu- 
lar in its terms as to knowledge, why should 
it emphatically omit belief 7 More difficult 
was it to reconcile the decision in Regina v. 
iVtnoe, 44 Law J. Be^ M. C 122, with the 
view of the majority of the Court* This was 
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ft dedBion of Lord Chief Justice Cockbom, 
Chief Baron Kelly, Barons Bramwell, Cleasby, 
Pollock, and Amphlett, Justices Blackburn^ 
MeUor, Lnshy Grove, Qnain, Denman, Archi- 
bftld. Field, and Lindley, with the dissent of 
Mr. Justice Brett, who upheld a conviction 
indicted under 24 and 25 ViCi bap. 100, s. 56, 
for " unlawfully taking an unmarried girl, 
then being under -the age of sixteen years, 
oat of the possession and against the will 
of her father," when the jury found that the 
prisoner bond fide believed, upon reasonable 
grounds, that she was eighteen. The deci- 
sion was in regard to the relation of father 
and child, just as the present decision regards 
that of husband and wife, while the present 
Bection is clearer by the omission of any word 
oonesponding to "unlawfully." The task of 
distinguishing it is undertaken by Mr. Jus- 
tice Wills. The judgment, he says, contains 
an ample and emphatic recognition of the 
doctrine of the " yuUty mind ' as an element, 
in general, of a criminal act, and supports the 
conviction upon the ground that the defen- 
dant, who believed the girl to be eighteen 
and not sixteen, even then, in taking her out 
of the possession of her father against his will, 
was doing an act wrong in itself. '*This 
opinion," said Baron Bramwell, in his judg- 
ment, " gives full scope to the doctrine of the 
mem reoL^ The case, in the opinion of Mr. 
Jostioe Wills, is a direct and cogent authority 
for saying that the intention of the Legisla- 
ture cannot be decided upon simple prohibi- 
tory words without reference to other consi- 
derations. The considerations relied upon 
in that case are wanting in the present case ; 
whilat, as it seemed to him, those which point 
to the application of the principle underlying 
a vast area of criminal enactment, that there 
can be no crime without a tainted mind, pre- 
ponderate greatly over any that point to its 
exclusion. These aiguments must be com- 
pared with those of the dissentient judges, 
who point out the failure of proof that there 
is any such general principle underlying the 
English law of crime. This will be the ques- 
tion which, if the matter again comes before 
the Court, will have to be treated with a ful- 
ness and a recognition of its grave import- 
ance which it deserves, but which it has 
hardly yet received. — Law Jcwnal (London.) 



OOUB DE MAGISTBAT. 

MoNTB&AL, 29 mars 1889. 
Coram Ghampaonb, J. 
BouiLLABD et al. V. Maxiotil 
Mcmdat—SoUicUeur d^annonees—Collection, 
JvQt:—lo, Qa*une perwnne employh pair un 
axJre pow sotticUer des annonou fi?a pas le 
mandat ni rauiarisation guffiiante pour col- 
lecter le montarU convenu au contrat ierii, 
fait payable au commettanU 
2o. Que le paiement (fun d compie fait le jour 
du marehi au dit BoUuiteur d^annonees et 
accepts par le eommettant, ne gv^ pas pour 
prouver que Vagent itaiit auiorisi d coUecter, 
et le difendeur n'est libhi de cetd compte 
qu^en auUxnt que les demandeurs Vont re^ 
Un nomm^ Palacino 6tait employ^ par les 
demandeurs, propri6taires de joumaux, pour 
solliciter des annonces. En sa quality d'agent 
il fit un contrat par ^rit avec le difendeur 
par lequel en consideration d'une annonc«, il 
s'engageait H payer aux demandeurs dans 
trois mois une somme de $10. IJn k compte 
de $2.50 ayant 6te pay^ comptant, credit en 
fut donn^ sur le doe de I'toit L'action est 
pour $7.50, balance due en vertu du dit enga- 
gement 

Le d6fendeur plaide en disant qu'il ne con- 
nait pas les demandeurs, qu'il a fait un mar- 
ch6 avec Palacino, leur agent, H qui il a pay4, 
outre les susdits $2.50, une autre somme de 
$5, de sorts qu'il ne doit plus que $2.50 qull 
a offertes avant Taction, et il renouvela ses 
offres par son pUddoyer. 

Les demandeurs r6pliqudrent que Palacino 
n'Stait que le solliciteur de leurs annonces 
et qu'il n'^tait pas autoris^ H en collector le 
prix. 

La question 4tait done, les solliciteursd'an- 
nonces, comme tout autre agent de mtoe 
genre, sont-ils autoris^s & coUecteri et peut- 
on valablement leur payer le prix du contrat 
fait avec eux. La Cour a jug6 dans la nega- 
tive sur les autorites euivantes : 

Jugement pour les demandeursi avec dir 
pens. 

AutorUis.'—C C, 1144, 1146; DemoUmbe, 
vol. 27, Noe. 132, 137, 175, 178; Tribunal de 
Chateaubriandj 19 nov. 1868 ; Sirey^ 1869, 2.216; 
M, Rivitre, du Cormrnis-voyageur, No» 106 ; De 
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ViQenemeet Jfotil, DietUmnaire du conUnHeux 
commercial^ par Dutmaau mot commiB^wyagew^ 
Na6. 

Adam dt Duhamd, ayocate des demandenra. 

Mcfik ds Baynes, avocata da d^fendeor. 
(J. J. »•) 

OOUB D£ MAGI8TRAT. 

MonrndsAL, 2 man 1889. 
Oaram Chaxpaqvb, J. 

BOUTON T. liALLmCAMD. 

AsBafO^Dammagu—PcurimU crimineUe. 
Lcdtfmdeuraa$mnUiledemandeur,etpourcet 
otaautUaiUpourmhienOcnardeBecorder 
et condamni d une amende de 16. Le de- 
mandeuTf mibaiquemmerUf a interUi une oo- 
tion en dornmages cQWbre le difendew pour 
U mimeanavU 
JugI::— Qitf U demandeur ayant parU une 
plainte d la Cour du Meeorder pour atsaut 
iimpU centre le dffendeur qui a payi $5 
aut condamnation, ne peut itre pourmdvi 
ckUement en dornmages pour la mime of* 
fenm. 

Action lenvoy^e avec d^pena. 

SiooUe A Chauoin, avocats dee demandean. 

LavdUie ds OHvier, ayocats da d^ndear. 
(J. J. ».) 



PARLIAMENTARY DIVORCE. 

To the Editor of the Legal News : 

Sib,— A telegraphic commanication received 
from Ottawa and pabliflhed in the Montreal 
newspapers a few days ago, has revealed the 
alarming fact of an increase of petitions for 
legislative interference in divorce matters 
when the next session opens at Ottawa. In 
the face of such infbrmation it will be inters 
esting to examine the comments of the cor- 
respondent '' M. M.," who gives in the Legal 
Nem his appreciation of a book pablished by 
Mr. John A. Gemmill, solicitor, on ** Parlia- 
mentary Divorce." As I do not know the 
book in qaestion, it is impossible for me to 
pass judgment on its merits. But it is quiA 
a di^rent thing with the personal opinions 
of the correspondent They fiimish serious 
grounds for criticism, as they are susceptible, 
if acted upon, of materially affecting the law 
of the country on matters pertaining to di- 



vorce, and indirectiy the relations of Church 
and State, on such a momentous question. 
Under those drcumstances, the legal oom- 
munity is interested in having a fair diacoa- 
sion on thesulject 

After having commented upon the fact 
that divorce is not popular in Canada, aa 
compared with more advanced countries, the 
author of the article seems to admit Uiat this 
state of things is due, for the greater part, to 
the influence of the Catholic feeling predom- 
inant in the Fkurliament of Canada. 

Coming fh>m a Protestant, that admission 
is worthy of notice. But apart from such a 
declaration, the rest of the article is clearly 
written in a spirit of hostility against the trar 
ditions and belief of the Catholic Church. 
As every man's conscience is free in quea- 
tions of creed or £ftith, I will refhun from 
trespassing upon the religious rights and 
liberty of the correspondent. 

In order to support his argument '' M. M." 
addresses himself to the authority of public 
law, id e«f, to the omnipotent power of the 
Stata True it is, that the right to enact gen- 
eral laws on marriage and divorce has been 
vested with the Parliament of Canada by the 
B. N. A. Act of 1867. Catholics, guided and 
encouraged by their devoted cleigy, have 
loyally submitted to the new constitution, 
although it contained arbitrary and u^joat 
provisions, repugnant to their religious feel- 
ings. It is an accomplished fact But there 
exists a concurrent power which is rooted in 
every man's conscience ; it is the law of na- 
ture and justice. Although we must obey 
the laws of the country, we must look to their 
sanction in a spirit which should be in accord 
with reason and the general good of society. 
The power to grant divorce is a constitutive 
part of a general Act sanctioned by Imperial 
authority, and consequently it is public law. 
Nevertheless, as fer as individuals are con- 
cerned, the right to obtain divorce is optional 
and depends on a quasi judicial intervention. 
Now, Catholics and Protestants alike have an 
equal duty to protect themselves ; they have 
the same interest in the question of divorce- 
If the rights of consorts under their marriage 
contract are ruled by private legislation in 
each province of our Dominion, and if such 
rights are, by constitution, placed beyond the 
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iwch of federal jurisdiction, when will public 
law begin to interpose ? Moreoyeri if public 
order is in Jeopardy through the sanction of 
such a law as would disturb and even seriously 
impair the civil status of a large portion of 
the community, why not strenuously oppose 
the interferenoe of any invidious authority ? 
This is not a question of emergency or ezpe- 
dienpy. Even natural law would be doomed 
to complete destruction, were such perversion 
of higher rale as the one exemplified by the 
historical demonstration of the writer to pre- 
valL I hope the partisans of state supremacy 
will ponder, and yield to the more benignant 
influence g£ Christianity and to the claims of 
social and individual liberty. 

Kotwithstandiog his misconception of the 
principles of natural law which God has in- 
culcated into the heart of every human being, 
notwithstanding his imperfect knowledge of 
canon law, the author of the article is him- 
self feroed to the conclusion that there exists 
among tho^e friendly to the doctrine of di- 
vorce a feeling far superior to the dictates of 
public law, capable of checking a violent or 
deluded attempt against public or private 
morality. The statistics with which the 
article is replete, coupled with quotations 
fxosn important speeches delivered by talen- 
ted jnrisoonsults on the floor of the Parliament 
of Canada, give special strength to the above 
notions in segard to the indissolubility of 
marriage. In fact, no better argument than 
an argument baaed upon the authority of ex- 
perience, as recorded in the life of civilized 
countries, can be propounded or adduced 
against domestic depravity and the influence 
of vicious legislation. The writer must be 
congratulated on his historical and retro- 
spective demonstration. In dealing with the 
religious aspect of that question, there is, as 
regards the Catholic population of this 
ooantry, an objection far more serious than 
the above feeling— it is the doctrine of the 
Roman Church on the indissolubility of 
marriage. That doctrine is a dogma which 
binds every man born and living in commu- 
nion with the Catholic Church. According 
to it marriage is not only considered as a 
civil contract but as a sacrament of a divine 
origin^ whose rulings are sacred and cannot 
be ignored. 



As a matter of conscience, no Catholic can 
vote for a bill or any legislation purporting to 
Sanction a demand for divorce. Nay, more, 
and notwithstanding the authority of the 
'public law '' invoked by the writer, a Catho- 
lic who, after having obtained from Parlia- 
ment such a demand should marry again 
during the life of the other party, would ipdo 
facto be in open rebellion with his church, 
and is liable to excommunication. This rule 
of the Catholic Church must be obeyed by 
all those who profess to submit to it. "M.M." 
is at liberty to accept or repudiate said doc- 
trine. In fact he does not even propose to 
discuss the question, but in support of his 
argument he quotes certain ordinances and 
propositions of canon law about whose exact 
meaning he feels rather perplexed. Forsooth, 
he is in error, when he pretends that the 
canon of indissolubility must be held as the 
arbitrary interpretationof the CatholicChurch 
as represented in the Council of Trent The 
principles advocated by such French writers 
as Pothier, Merlin, cited by the correspon- 
dent, have no solid foundation in the face of 
the solenm and sacred teaching of the Gospel 
and the history of the Cathohc religion. Po- 
thier and Merlin were imbued with Gallican- 
ism, and their books, although containing 
brilliant and generally sound erudition on 
purely civil matters, have been influenced 
on religious questions by the spirit of the 
age, favorable to the doctrine of divorce. 
Respecting, as I do, the religious convictions 
of ^' M.M.," I cannot reproach him with his 
sympathy for such eminent doctors, but, in 
all frankness, I must tell the Protestant 
gentleman that Bome will never consent to 
accept their dictum on matters of faith or 
ecclesiastical discipline. 

Having thus expounded the dogmatic view 
of the question I will now revert to the legal 
issue. The learned critic admits the impor- 
tant fact that the civil law of the province of 
Quebec (Art 185, Code of Civil Law) pro- 
claims the indissolubility of marriage. The 
Article quoted is the beet answer to his fine 
display of legal science and powerful array of 
authorities. On what possible ground a law 
so clear and so positive, enacted for the pro- 
tection and maintenance of the civil status 
of the subject and the equal rights between 
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consorts under their marriage contract, could 
be thus overthrown by an incidental legisla- 
tion I cannot conceive. The framers of the 
Confederation Act never intended to give 
unlimited jurisdiction to the Parliament of 
Canada on marriage or divorce so as to en- 
croach upon the liberties and privileges 
guaranteed to the inhabitants of this country 
by former treaties. My opinion, judging from 
the stand-point of my religious convictions, is 
that divorce, in so far as the Catholic consorts 
are concerned, is a complete nullity and is 
not binding, the existing laws in Lower 
Canada acknowledging in plain terms the 
principles of marriage indissolubility. Whe- 
ther Protestants are bound to the same 
extent is a matter of very serious considera- 
tion. Clauses 91 and 92 of the Constitutional 
Act are conflicting on the subject Accord- 
ing to the best authorities on the question, 
divorce cannot be enforced in any of the pro- 
vinces of our Dominion of Canada, except 
where said divorce is not repugnant to former 
treaties or civil laws in existence at the time 
the Confederation Act was passed. It is 
asserted that even Protestant divorced con- 
sorts entering into a second marriage, when 
the first one has not yet been dissolved by 
the natural death of one of the parties, are, 
especially in Lower Canada, deprived of cer- 
tain rights or civil status, which they have 
enjoyed under ordinary circumstances, 
through their marriage contract But, at all 
events, it is wise and sound policy, in a 
mixed community like ours, not to disregard 
the rules and dictates of the different Churches, 
in order to find out the intention of the law- 
makers and the correct interpretation to be 
placed upon the above clauses of our consti- 
tution. 

The correspondent had evidently in view 
those differences of legislation and the pre- 
dominant influence of religious feeling in the 
Parliament of Canada when he proposed the 
creation of a Divorce Court for the whole 
Dominion. By that plan, the judicial power 
would replace the legislative authority, or 
rather would have a concurrent jurisdiction. 
The suggestion is made as a means to do 
away with the costly procedure of parlia- 
mentary machinery, and to adopt a simple 
and cheap system whereby both rich and 



poor could obtain equal justice, if necessary. 
The proposed change would be far more 
dangerous than the existuig state of things. 
" M. M.'' has cited facts and furnished data 
showing the evils caused by divorce laws in 
many countries of the civilized world. Why 
should we open the door to still greater 
abuses, and give depraved or unhappy con- 
sorts facilities which they are now refused 
by our present constitution ? I £ul to see the 
wisdom of such a policy. To pretend that in 
leaving to Parliament alone the right of grant- 
ing divorce is ''to bow the knee to an impmiim 
in imperio and an abnegation of "British right 
and self-respect," is going a little too £Eur. One 
might be a free and loyal subject of Her 
Majesty, and consider that national dignity 
and individual liberty do not require more 
than an institution like the eminent body of 
our Canadian legislators in order to solve 
those difficult problems. I would be pleased 
if our Parliament in its quasi-judicial author^ 
ity could adopt more stringent rules in enquir- 
ing and adjudicating upon all divorce matters. 
We cannot point to a single instance in the 
history of British institutions, or of any other 
civilized countries, where the promulgation 
of laws of divorce, and the creation of special 
courts to enforce them, have been productive 
of any good and beneficial result to religions 
and social order. This assertion is a little at 
variance with the opinions of eminent states- 
men and writers cited in the article im- 
pugned ; still, I feel it my duty to declare my 
sentiment boldly and courageously. The 
example of the Imperial Parliament of Eng- 
land, cited by Mr. Gemmill's critic, only goes 
to show that in saddling a Court of Divorce 
with this question Parliament wanted to get 
rid of a very serious responsibility. Conse- 
quently I cannot but deplore the following 
lines in the article under discussion : " The 
doors of a Divorce Court may be open to all, 
and yet no one can be obliged to resort to it 
against his will. Kin fault against one en- 
titled to such remedy and using it, that is the 
penalty of his or her own sin ; no sacrament 
can cover civic crime." 

What is the meaning of such an alignment ? 
It means that divorce is the only remedy 
against domestic infelicity or the criminal 
excesses of consorts. Does the correspondent 
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ignore that laws and conrts of justice exist 
^ oyer the world, which provide ample and 
sufficient protection? In Canada, as else- 
where, the action of separation from bed and 
board is on onr Statute book. By such sepa- 
ntion the goilty party is divested of oer- 
tsin rights which he had the privilege to 
enjoy by his marriage contract, and both 
consorts are sranted their liberty. This is not 
divorce a vinculo, but incomplete and tempo- 
rary separation, which the consorts can 
destroy at any moment, under certain condi- 
tioDa parovided by law. Those principles of 
dvil and canon law are in accordance with 
both natore and Christ's inculcation. To 
shut his eyes to the shining influence of those 
principles is to fiedl back on the dark period 
of antiquity y when Paganism was the rule of 
the world, when men were living in a degra- 
ded condition, like cruel tyrants, and women 
were nothing but slaves The theory of pub- 
He law, or jus gentium, is a sensible and rea- 
sonable proposition, and is more in harmony 
with the spirit of our modem civilization ; 
nevertheless, our enlightened society will 
always hold in contempt the institution of 
divorce, lest it should be given as the violent 
ofbpring of that higher law, which, according 
to the opinion of the critic, must prevail. I 
repeat it, for the Catholic population of this 
country, this principle of our constitution, 
whose eflfect is to destroy completely the ma- 
trimonial bonds of consorts, is in direct oppo- 
sition with the doctrine of the Catholic 
Church, and when the torrespondent says : 
"^No sacrament can cover civic crime," he 
inteiferes in a question which he is not com- 
petent to decide. 

The feeling about unhappy matrimonial 
onions, whose bitterness it is intended to al- 
leviate by broader legislation, is, I know, 
suggestive of some sympathy and philanthro- 
pic aigument But the experience of past 
centuries is a lesson for our young Canada. 
What has been a curse for humanity in 
ancient times wiU be the curse of present 
and ftiture generations. Then any serious 
move in the way of creating a Divorce Court 
for Canada must be impeded by all means. 
There is a sufficient number of courts of jus- 
tice in this country to adjudicate upon all 
questions of nullity of marriage and on ac- 



tions for separation from bed and board. 

This line of aigument will be found per- 
haps too rigid for "M. M." In the face of the 
following assertions of the writer, I am bound 
to take more than a sensible view of the dis^ 
puted question : " State and Church are dis- 
tinct,'' and the correspondent adds in the 
same strain : ''We give unto Csesar the things 
that are Caesar's ; unto God the things that 
are God's. The mind that ignores such doc- 
trine is unfit for self-government, unfit to rule 
Canada in its enlightenment, and in every 
regard, is not in harmony with the spirit of 
the age." Well, now, I appeal to the best 
second thought and wisdom of the writer. 
])o not the eminent men and the authorities 
whose testimony he invokes, agree to declare 
that indissolubility of marriage is the real 
safeguard of family purity and public order 7 
Have not social and religious institutions of 
every country admitted the necessity of abol- 
ishing divorce laws enacted by special legis- 
lation, as a means to check the increase of 
public and private corruption consequent on 
their promulgation? I might quote innu- 
merable authorities and precedents to sustain 
my opinion. Suffice it to say that modern 
civilization does not care to go through the 
ordeal of all the scandals and disorders whic h 
have been the lot of humanity in times past 

In concluding these remarks I cannot but 
enter my solenm protest against the error 
which seeks to separate the interests of 
Church and State on the question of indisso- 
lubility of marriage. These interests are 
identical, and in their union only can we find 
the true remedy against the immoral pursuit 
of a legislation favorable to divorce. A policy 
inimical to such doctrine is a real danger for 
Church and State. 

In the words of the correspondent, I will 
now close and say : " The mind that ignores 
such doctrine is unfit for self-government, 
unfit to rule Canada in its enlightenment, 
and in every regard is not in harmony with 
the spirit of the a > e." 

J. L. ARCHAMBAULT. 

Aug. 1, 1889. 

THE JUDICIARY OF ILLINOIS. 
The following is from Lusk's '* £ighty 
Years of Illinois Politics and Politicians " :— 



I t M m*^ 



264 



THE LEGAL NEWS. 



** The judges in early tlmee in niinoiBy 
were gentlemen of considerable learning. In 
general, they were adverse to deciding ques- 
tions of law. They never gave instructions 
to a jury, unless expressly called for, and 
then only on the points of law raised by 
counsel asking for them* I knew one judge, 
who, when asked for instructions, would rub 
his head and the side of his face with his 
hand, as if perplexed, and say to the lawyers : 
' Why, gentlemen, the jury understand the 
case ; they need no instructions ; no doubt, 
they will do justice between the parties.' 
This same judge presided at a court in which 
a man named Green was convicted of mur- 
der, and it became his unpleasant duty to 
pronounce sentence of death upon him. He 
called the prisoner before him and said to 
him : * Mr. Green, the jury in their verdict 
say you are guilty of murder, and the law 
says you are to be hung. Now, I want you 
and all your friends down on Indian Creek 
to know that is not I who condemns you, 
but it is the jury and the law. Mr. Green, 
the law allows you time for preparation, and 
so the court wants to know what time you 
would like to be hung?' To this the pri- 
soner replied : ' May it please the court, I am 
ready at any time ; those who kill the body 
have no power to kill the soul ; my preparar 
tion is made, and I am ready to suffer at 
any time the court may appoint' The judge 
then said: 'Mr. Green, you must know that 
it is very serious matter to be hung ; it can 
not happen to a man more than once in his 
life, and you had better take all the time you 
can get ; the court will give until this day four 
week& Mr. Clerk, look at the almanac and 
see whether this day four weeks comes on 
Sunday.' The clerk looked at the almanac, 
as directed, and reported that that day four 
weeks came on Thursday. The judge then 
said : ' Mr. Green, the court gives you until 
this day four weeks, at which time you are 
to be hung.' The case was prosecuted by 
James Tumey, the Attorney-General of the 
State, who here interposed and said : ** May 
it please the court, on solemn occasions like 
the present, when the life of a human being 
is to be sentenced away for crime by an 
earthly tribunal, it is usual and proper for 
courts to pronounce a formal sentence, in 



which the leading features of the crime shall 
be brought to the recollection of the prisoner, 
a sense of his guilt impressed on his con- 
science, and in which the prisoner should be 
duly exhorted to repentance, and warned 
against the judgment in a world to oome.' 
To this the Judge replied : * 0, Mr. Tumey, 
Mr. Green understands the whole matter as 
well as if I had preached to him a month. 
He knows he has got to be hung this day 
four weeks. You understand it in that way, 
Mr. Green, do you not ? ' ' Yes,' said the pri- 
soner, upon which the judge ordered him to 
be remanded to jail, and the court then ad- 
journed." 

INSOLVENT NOTICES, ETC, 
Quebec Qffieial Gazettf, Atto, 17. 
Judicial Abandomitimtt, 
Malrina Dubois, doing bosiseii ander name of F. 
Arpin A Co.* IControal, Aug. IS. 
Anguf te GendroD, haj dealer, Montreal, Aug. 10. 
Bna^be Hnott hudware merohftnt, Montraal, Aug. 13. 
Pierre Leonard, boaiding-houie keeper. Montreal, 
Aug. 12. 

J. A. Plaoide Renaud. hardware merchant. Drum- 
mondviUe, Aug. IS. 

Ouratart appointed. 
Re Andrew Boa, Laohnte.^W. J. Simpaon.Laohute, 
euratort Aug. 10. 

Re Oollette. Deoary k Co.~<3. Detmarteau, Mont- 
real, curator, Aug. 13. 

Re J. E. Constantin k fr^re, Ste. JuUennc—Keni 
k Turcotte, Montreal, joint curator, Aug. 12. 
' Re N. Leroux k Co. — C. Detmarteaa, Montreal. 

curator* Aug. 13. 

Diddende. 

Re Desiletfl k de Qrandpr^, Ste. Eulalie. — Fiitt 
and final dividend, payable Sept. 5, T. Beliveau, St. 
Wenoeslas, curator. 

Re J. Bte. Dionne.— First and final diTidend, pay- 
able Sept. 4, J. B. Qirouard, DmmmondTille, curator. 

Relj. V' Ouillemette.— First and final dividend , 
payable Aug. 29, Bilodean k Renaud, Montreal, joint 
curator. 

Re J F. Letounieux, first dividend, payable Sept. 9t 
Kent k Turootte, Montreal, joint curator. 

Re Alexandre Maranda.— First and final dividend, 
payable Sept. 1, J. P. Germain. St Hyacinthe, curator 

Re H. B. Pelletier, Ste. Louise.— First dividend, 
payable Sept. 3, H. A. Bedard, Quebec, curator. 

Re Ad^lard Voiseux, inn-keeper, BeloeiL — First 
and final dividend* payable Sept 3, J. P. M. BwUrd, 
Belosil, curator. 

SeparoJtion aa to P i^ opef i y * 

L^a Jacques vs. Philippe Richard, parish of St. 
Pierre Les Becquets, Aug. 8. 

C^Iina Bleigner dit Jarry vs. Bmery Denis, Mont- 
real, Aug. 14. 

Philomdne Tellier vs. Francois Vteina, Montreal, 
Aug. 1. 
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PERMITTINO CHILDREN TO PLAY 
IN THE STREET. 

In Tiew of the constantly zecnrring ques- 
tians as to the negligence of parents for 
permitting children of tender years to play 
in the streets, a brief reference to recent 
aniboritiee on the qaestion may be of in- 
teiest. 

Where an engineer saw nothing on the 
track, althoogh he saw children near it and 
a woman mnning toward the train and 
waTing her hands, and made no effort to 
stop the train ontil, within a few feet, he saw 
a diild, too late to prevent running over it, 
as he might have done had he slackened his 
speed when he saw the woman, it was held 
that the company was liable, even though 
the child's parents were negligent in letting 
it play so near the track : Donahue v. Wabash, 
SL Lmds, etc, Ry. Co., 83 Mo. 543. 

In an action by a father for the death of 
bis child, which fell into an exposed excava- 
tion, evidoDoe that the father Was unable to 
employ any one but his housekeeper to take 
caie of his children is inadmissible on the 
question of contributory negligence : Mayhew 
▼. Bwmt, 103 Ind. 328. 

It is not necessarily negligence to permit 
a child of three years of age to go upon the 
streets attended only by a child of seven: 
Stafford v. RvbeM, 115 HI. 196. 

An intelligent child, between four and five 
years of age, had been warned not to go near 
an excavation. It was held that if the pa- 
rents allowed her freely to run at large near 
the excavation, such negligence would defeat 
in action for damages : Ryder v. Hayer, 50 
Snpr. 220. 

To permit a child sixteen months of age 
to go alone into a crowded thoroughfare is 
negligence which will defeat a claim for 
damages to negligently running over it and 



causing its death, where it appears that the 
conduct of the in&nt would have been ne- 
gligent had it been nd juris: O^Keefe v. Ryan, 
N. Y. Daily Reg. 9th May, 1884. 

The recovery of damages for injuries caus- 
ing the death of a child will not be defeated 
by the contributory negligence of a parent in 
allowing a young child to go unattended in 
the street, where the negligence of the driver 
of the vehicle which injured the child was 
gross: Oonnery v. Slavin, 23 Weekly Dig. 
545. 

It is a question for the jury whether a 
mother was guilty of negligence in leaving a 
child seventeen months old alone in a room, 
and protecting the door by placing a chair 
across it, through which the child crawled, 
and passing through a gate and across a lot, 
reached a railroad track, where it was in- 
jured : Chrystal v. Troy <k BosUm R, R, Co., 22 
Weekly Dig. 551. 

It is not necessarily negligence in a mother, 
allowing a child to go out to play on the 
sidewalk, on an August afternoon, in com- 
pany with her brother, a child of some seven 
years: BirkeU v. Knickerbocker Ice Co., 41 
Hun, 404 ; affirmed, 110 N. Y. 50. 

If a child of tender years, in crossing a 
street, exercises the degree of care and pru- 
dence required of a person sui juris, it is im- 
material that the parents of the child were 
guilty of negligence in permitting it to go 
upon the street: Gumming v. Brooklyn City 
R. R. Co., 104 N. Y. 669. 

It is not negligence, as a matter of law, 
where a father of the injured child left it at 
the door of his store to go in and make 
change, cautioning the child, who was be- 
tween five and six years of age, not togo feur 
away, returning from two to five minutes 
later, during which time the accident had 
taken place. It is not, as a matter of law, 
wrongful or negligent to permit a child to play 
in the street : Kum v. City of Troy, 104 N. Y, 
344. 

A child, three years and ten months old, 
escaped from his mother's (house and care, 
and, unobserved by them, followed his elder 
sister and her playmates across and along 
defendant's track about 500 feet, to the place 
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where he was injured by the defendant 
"kicking" cars apon its side switch: HM, 
that the defendant was lawfully engaged in 
its proper bi^iness, upon its own property, 
and had no reason to apprehend that a 
child would come unattended apon its 
tracks in the immediate front of a slowly 
moving freight-car, and the judgment for 
the plaintiff was reversed and a new trial 
ordered : MaUme v. BosUm A Albany R,B, Co,, 
51 Hun, 532. 

An infant three years old was injured on 
board the steamship Burgundia by the rud- 
der chain, which ran into an open box on 
the main deck. He had been left by his 
nurse alone, and when hurt he was in a part 
of the ship where he had no right to be. 
Hdd, that the fault rested with those who 
had charge of the child, and that the vessel 
was not liable for the injury : The Bwgvndia, 
29 Fed. Kep. 464. 

Whether it is negligence in the parents of 
a child a year and ten months old to send 
him out on the street for air and exercise, in 
chaige of his brother, who was eight years 
old, is a question of fact for the jury, depend- 
ing upon how much the street is used, and 
upon the intelligence, capacity and experi- 
ence of the elder child: Bliss v. Town ofS. Had' 
ley, 145 Mass. 91. 

Where the mother set a cup of bread and 
milk before a child sixteen months old, and 
went into an adjoining room to strain milk, 
when the child wandered out of the house 
and upon a railroad track and was killed, it 
is for the jury to say whether she was guilty 
of contributory negligence : Riley v. Hannibal 
& St. Jo, R. R. Co,, (Mo.) 7 S. W. Rep. 407. 

An infant, of less than five years, was un- 
der the care of his mother, who had a nurs- 
ing child, and had been in the house nearly 
all the afternoon. Upon her going into an- 
other room for a moment or two, without 
her knowledge or consent, he went out upon 
the street, where he was injured. There 
was no evidence of what he was doing at the 
time. Held, that the jury were warranted in 
finding no want of due care on the part of 
either the mother or child: Mardand v. 
Murray, (Mass.), 18 N. E. Rep. 680.—-^. Y. 
Law Journal. 



OOUR DE MAGISTRAT. 

MoNTBiAii, 17 avril 1889. 
Coram Champagnb, J. 

IbVINB v. BUBCHILL. 

Action sommaire — FMdoiefxe — Exception d la 

forme— D&au 
8ur motion pour /aire renvoyer une exeepUon d 
la forme prodtdte le troinhnejour e^ris le 
retout de Vaetion, dansyneoauaemmmaire : 
JvQk :— lo. Que dans les coMes sommairetf d^or- 
prisVacte 51-52 Ftet., eh, 26, le dffendeur 
est tenu de plaider, mhne d la forme, soub 
deux jours d compter de la compartiiion, 
2o. Quelorsqueledeuxihnejowesiunjournon 
juridique, le plaidoyer peut Stre prodml le 
troisihnejour. 
Motion lenvoy^. 

E, Desrosiers, avocat du demandeur. 
W, S. Walker, avocat du d^endenr. 
(j. J. u.) 

COUR DE MAGISTRAT. 

MomskALk 9 mai 1889. 

Coram Ghampaonb, J. 

Sbquin et al. v. Gaudkt, et le dit Sbguxk, leqt. 
en d^saveu, et Boubgoin et PiLLAim, 
ddf- en d^saveu. 

Disaveu—Proeureur ad lOem—Proddure. 

Jnci: :— lo. Que Pavooat peut en vertu de son, 
mandat g4nhal ad Utem renonoer d un oeCe 
de procSdure nul en la forme, pour le rem^ 
placer par un acte rigulier; 

2o, Que pour qifil y aU ounerture d Vaetion en 
disaveu, U foul qu^U y aUfaute gra/9e de la 
partde Vavooai; 

3o. Qu^il faut de plus qu'U y ait eu pr^udice 
caust d lapartie qui seplaini,et la queation 
de savoir t^ilyaeu prejudice rdtve entice- 
ment de VapprSdation dujuge ; 

4o. Que lorsque, comme dans Vesp^, U appert 
par les alligations de la requite en disaeeu 
que loin d^avoir aouffert quOque dommage^ 
la position du requSrant a Hi rendu weU" 
leure par facte de son awHsat, la requite en 
disaveu doit itre renvoyie, 
Pbr CmtiAift— mm. Bonigoin et BsUand 

furent charg^si par les demandenn de prondxe 

une saisie-arr^t avant jugement oontre le d^ 
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hodBot. Ge demier comparat par avocat et 
piodiiiait une exception H ]a forme ae plai- 
gnantdn d6&at d'assignation, all^goant que 
le d^tedenr avait qnitt^ la provinoe de Qu^ 
bee et n'avait pas et^ assign^ r^gulidrement 
Les avoeatsdei demandenrs voyantque Tex- 
oeptioQ & la forme 4taitbien fond^, donnd- 
lent main leY^ de la saiaie, et obtinrent jage- 
ment de oonaentement contre le d^endeur 
poor la detle et les frais, moins les frais de 
Pezoeption k la fonne qui devaient 6tre paySs 
par lea demandeiirs. Ces demiers m^con- 
tents fiient une requite en d^saveu. La Cour 
croit oalfee requ^ mal fond^. 

Bequ^ en d^aveu renvoy^. 

AukmUs .*— Jiotttieati et Laitney, JHctUmnaire 
de P.O, va Di$aveu, Na 15, p. 620 ; No. 32, p. 
622;Na60,p,624,Na51. 

X. N. Dgmen, avocat des requ^rants. 

M. Laferriire, avocat du d6fendeur. 

Bouryain & Pdland, ayocats des intirnds. 
(J. J. r) 

OOUB BE MA6ISTBAT. 

UovTBkjLjjy 2 mai 1889. 
Coram Chamfagns, J. 
Maboottx y. Guilbault. 

VerUe^AgeiU^Mandat^OondiHons de paie^ 
iiMnt— P(OMton— jUfrat«m. 
JuQt: — lo, Qiivn mandaiaiTe chargi deprenr 
dre di8 ordre$ pour le commerce de ton com- 
mettmtt, n*a pas le droit defaire des condir 
tum$ quant ou paiement, par exemple, de 
ttipuler que pour le paiement U 9e placera 
en pensUm ^^ez Vacheteur ; 
2o. Que dans le oasd^une pareUle convention, 
si PaeheteuT, apris avoir regu la mar- 
ehandise directement du marehand, sur le re- 
fus de Vagent d'en recevoir le prix en penr 
mion, remet d ce demier la marchandise 
Hcr^, il devra en payer le coHU quand mime 
ott marehand. 
PK CuBiAif.— Le demandeur reclame $27, 
prix de dgazes vendus et livr^ Le d^fen- 
deor plaide qu'il ne connait pas le deman- 
deur, qu'il a achate les cigares d'un nomm6 
GauTreau qui devalt prendre pension chez 
lui en paiement Qu'aprte la livraison des 
dgaies, Qanvieau est revenu chez lui et lui 
aozait dit qu'il ne pouvait prendre de 



pension che^ lui et que llk-dessus il aorait 
repris les cigares. La preuve ^tablit que 
les cigares out 6t^ livr^s par deux em- 
ployes du demandeur qui ont dit au d6- 
fendeur en lui donnant la facture : *' M. Mar* 
" cotte vous euYoie mille cigares." Le man- 
dat de Gauvreau ne Tautorisait pas k con- 
tracter avec le d^fendeur pour son b^^fice 
personnel : et le d^endeur en recevant direc- 
tement les cigares de la maison Marcotte 
devenait leur d^biteur, et ne pouvait pas 
payer ou remettre les cigares & Gauvreau qui 
n'avait pas d'autorisation pour recevoir paie- 
ment 

Jagement pour le demandeur. 

AutonUs.'-aC., arts. 1144, 1145 ; RouUiark 
V. Mariotti, 29 mars 1889, 12 Leg. News, p. 259 ; 
DemoUmbe, 27, Nos. 132, 137, 175, 178 ; Tribu- 
nai de Chdteavbriand, 19 nov., 1868; Sirey, 
1869, 2, 216; Bivihre, Commis-voyageurf No. 
105; DeVtUenew^e et Massi, Dictionnaire du 
Contentieux, vo. Commis'voyageur, No. 6. 

Bourgoin d; Pellandf avocats du demandeur. 

A, Dalbec, avocat du d^fendeur. 

(J. J. B.) 



THE RIGHT OF MEETING IN THE 

PUBLIC STREETS. 

The sheriff of Dundee, in a recent appeal, 
spoke on this subject as follows : — ''The law 
^ the public streets is well settled, but it has 
been settled for the most part by the civil 
oourtS} for the attention of criminal courts 
has been confined chiefly, not to those who 
use the streets, but to those who seek to per- 
vert them from their proper use, and to in- 
fringe the equal rights and interests of others. 
However, I do not blame you very much for 
your ignorant, foolish plan of breaking the law 
in order to test it You axe merely following the 
absurd example of others who are aliens to 
the common sense and common intelligence 
of Scotland, and who cannot apprehend an 
abstract idea until a policeman's baton has 
brought it into close relation with the outside 
of their skullS) who are irrational enough to 
fancy that they are advancing the cause of 
liberty, when they are destroying, or at least 
assailing, the sole and essential safeguard of 
liberty, which is law. I do not know that it 
is my duty to give an exposition of law be- 
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yond what this case xequires ; batasi woald 
rather keep respectable men, even though 
wild eathnsiasts, out of prison and out of 
trouble than tempt them into it, I shall prefer 
to err rather on the side of firankness than of 
reticence. The streets of the town are the 
property, not of the magistrates alone, but of 
the whole inhabitants of the town, and they 
are dedicated to the ordinary and well-known 
uses of roads or of streets. They are dedicar 
ted to be thoroughfares for men, for animals, 
and for carriages, and not dedicated to be 
arenas for orations, or for manifestations of 
mob force and its powers of intimidation'and 
destruction, or for rioting. No one, on the 
pretense of enlightening or oonyezting the 
public, has a right to obstruct the street He 
is bound to walk on and keep his feet in mo- 
tion, howeyer his tongue may be occupied ; 
and any one who collects a crowd— whether 
he be a cursing fishmonger, or a frantic poli- 
tician, or a demented Salyationist*-is a 
breaker 0/ the law, because he Ib not merely 
using his own right in the streets, but usurp- 
ing the rights of others^ obstructing their 
right of way, and annoying them by excited, 
loud, incoherent raving, or at least by noise 
they do not wish to hear. No men, whatever 
their calling or station, have any right of 
public meeting on the streets. The magis- 
trates themselves have no such right. They 
are trustees for the public, and their power 
over the streets is simply to regulate the use 
of the streets for the benefit of the whole 
public, not to convert them or any part of 
them into arenas for public meetings, which 
would not be a regulation of the use of public 
thoroughfares, but a perversion to an entirely 
different and perhaps mischievous purpose, 
and an obstruction of public rights of way. In 
my opinion a magistrate would have no more 
right to denounce socialism to a crowd on 
the High Street, than a socialist would have 
a right to denounce the magistrates in the 
same place on Sundays or on Saturdays, and 
I incline to the conviction that the mouth of 
any Sunday street orator can be closed, if not 
by the police, then by interdict as a public 
nuisance. If there be one personal right be- 
longing to every inhabitant of Scotland, to 
every citizen of Dundee, more than another, 
it is his right to spend his Sunday in peace. 



to say his prayers in public or in soUtade, 
to meditate in silence upon the lights and 
shadows of existence, to think his own 
thoughts without distraction* whether they 
be profane or pious. But how could any one 
not deaf, in the vicinity of High Street, Don- 
dee^ think his own thoughts and enjoy his 
Sabbath peace with one set of fanatics yelling 
about the miseries of the poor and the yioea 
and oppression of the rich ; another set sing- 
ing hymns to various different tunes, some 
with sacred and many with secular associa- 
tions ; a few units in ecstacies of hope shout- 
ing " Hallelujah ; " and a greater number in 
paroxysms of despair practising'the exercises 
of howling and groaning by way of prepara- 
tion for a miserable hereafter? Because a 
man is a fanatic inspired by ignorant or 
unprincipled socialism, or not less ignorant^ 
unreasoning superstition, what right has he 
to rob the peaceable, rational, home-keeping^ 
inhabitants of a district of their Sabbath 
peace, and force upon them a medley of wild, 
unhappy noises, as if Bedlam had let loose 
its most discontented, strong-lunged, weak- 
minded inhabitants? Is it not rather strange 
and somewhat unaccountable that politicianB 
who pretend to seek after equal rights for 
themselves, should show the kind of sincerity 
that is in them by disregarding and tramp- 
ling upon the rights of others, and by insult- 
ing the religious feelings and convictions of 
all who are compelled to listen to the politi- 
cal rant with which you and the like of yon 
desecrate the Sabbath day ? I do not say 
that your mouths should be shut, but I do 
say that nobody should be compelled to hear 
you. Liberty of speech is the right of all, 
but so also is the liberty of refusing to hear. — 
— Xato Times (London.) 



PRIZM-^FIQHTS. 

It will be, perhaps, news to the members 
of the pugilistic ftatemity who went ftom 
here to enjoy the Sullivan-Kilrain perform- 
ance, to hear that, their perspiring admira- 
tion of those two heroes was an oflbnoe 
against the laws of the ^^tate of New York. 

Whether or not prize-fighting is an oflfence 
has never been the subject of doubt, even at 
common law : Beg. v. Billingham, 2 C & P. 
234; Beg. v. Firkins, 4 a <& R 537. 
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Bat in the State of New York the Penal 
Code not only makei^rize-fighting itself ille- 
gal, bnt by a new section (Sec. 460) makes 
betting or stake-holding in regard thereto 
criminal. 

The Penal Code does not define " ring or 
prixe-fighting," and still leaves open a ques- 
tion of fact often of very great difficolty, 
whether a contest is a prize-fight or a spar- 
ring match. 

The question was considered in Keg. v. 
Orton, 14 Cox Crim. Cases, 226, where the 
test was held to be that, if the contest was a 
mere exhibition of skill or sparring it was 
not illegal ; but if the pugilists met intending 
to fight till one of them gave in from sheer 
exhaofltion or injury, it was a breach of the 
peace and a prize-fight. It was also held in 
that case, as it has been held in American 
cases, that the wearing of gloves made no 
difbrenoe- 

There being no question about the law as 
to the prize-fighters themselves, the question 
arissBy what conduct on the part of the spec- 
tators would make them also guilty of an 
Qflense? 

It would seem tha€ under the Penal Code, 
as wen as under the common law, the mere 
presence at a prize-fight is not in itself cnm- 
inaly and there must be some proof beyond 
that fact to show that the person '' aids, en- 
ooan^^ or does an act to further" the 
fight 

The leading English case is Reg. v- Coney, 
8 Q. B. D. 634. 

In that case the prize-fight took place near 
Maidenhead, and the defendants were in the 
crowd looking on. Nothing beyond this was 
proved against them, and it was held by the 
Queen's Bench JMvision, by eight judges 
against three, that the mere voluntary pre- 
sence at a fight does not, as a matter of law, 
necessarily render a person so present guilty 
of an assault^ as aiding and abetting in such 
fight. (In this case each judge thought it 
necessary to write an opinion.) 

The cases suggested in the opinions of Pol- 
lock, B., and Coleridge, C. J., the predicament 
of ** a very short man " who " might be at the 
outer edge of the crowd, and so unable either 
to see or apprehend what was going on,'' 



gave rise to much discussion of an amusing 
character in the English law journals. 

In the opinion of Lord Coleridge the small 
man was equal to the emergency, for he 
speaks of " some one in the outskirts of a 
crowd, curious as to the object of it, whose 
shortness of stature is not aided by a fk-iendly 
tree." 

** If it was shown that the defendants took 
a walk in the direction of the fight for the 
purpose of seeing something of it (and, a 
fortiori, if they went by train or omnibuses 
with a lot of other blackguards for the pur- 
pose of the 'sport'), there will be evidence 
for the jury of the party's participation and 
encouragement." Shirley, Leading Cases in 
Criminal Law, 9, citing Reg. «. Billingham, 
2 C. & P. 234. That case says this rule of law 
" ought to make persons very careftiL" 

The cases cited in the American edition of 
Shirley on this point may be also consulted: 
Sikes V. Johnson, 16 Mass. 389 ; State »• Starr, 
33 Me. 654 ; Williams «. State, 9 Miss. 270 ; 
Duncan v. Conwall 6 Dana, 295. 

Now, as to the citizens of this State, whose 
idea of pleasure was to sit for two hours in a 
broiling July sun, in a part of Mississippi 
where the sand is two feet deep and hot ac- 
cordingly, they were guilty of a misdemeanor 
under section 461 of the Penal Code. " A 
person who leaves the State with intent to 
commit an act without the State which is pro- 
hibited by this title, or who, being a resident 
of this State, does an act without the State 
which would be punishable under the provi- 
sions of this title if committed within this 
State, is guilty of the same oflTence and sub- 
ject to the same punishment as if the act had 
been committed within this State." Section 
461. 

Section 458 says that a person who, within 
this State, engages in, instigates, aids, en- 
courages or does an act to further any con- 
tention or fight without weapons between 
two or more persons, or a fight commonly 
called a ring or prize-fight, either within or 
without the State, is guilty of a misde- 
meanor. 

And, as has been already said, one who 
has a wager or bet, or one who holds the 
stakes of such a fight, is by section 460, also 
guilty of a misdemeanor.— Z^. Y. Law Jcmnal. 
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PRIVILEGED COMMUNICATIONS, 

Are liats of diacharged employes circulated 
by the master to others having an interest in 
the subject-matter of the servioei privileged 
communications ? In the case of Edward L. 
Bandall v. C, R. l,& P. Ry. Ca, recently tried 
In the Circuit Court of Kansas City, Missouri, 
Judge Gibson presiding, the question indica- 
ted in the above query was direcUy involved 
The plaintiff sued the defendant in the sum 
of $25,000 for damages, claimed to have been 
sustained by him, and occasioned, as he al- 
leged, by being discharged from the service 
of defendant, and the circulation of his name 
on an alleged <* black-list" sent to different 
departments of the railroad and telegraph 
service. Briefly stated, the facts are these : 
Randall was a telegraph operator in the em- 
ploy of the defendant, and while in its em- 
ploy, in the early part of 1886, became active 
and prominent in the w6rk of organizing 
what is known as the Association of Telegra- 
phers of America. One of the rules of this 
association niade it incumbent upon each 
person becoming a member, to solemnly pro- 
mise and a£&nn that he would, under no cir- 
cumstances, teach the art of telegraphy to any 
person not a member of the organization, 
without the consent of the chief officer of the 
association designated as the Grand Chief 
Telegrapher. Because of plaintiff's being an 
active organizer, rather than as a member of 
this association, and because of neglect of 
duty upon his part in consequence thereof, 
the railroad company, on the first of July, 
1886, discharged him from its service, and 
Mr. Asa R. Swift, the superintendent of de- 
fendant's telegraphs, communicated the fact 
and cause of said discharge by private letter 
to P. W. Drew, secretary of what was, 
and is known, as the Association of Su- 
perintendents of Railroad Telegraphers. 
At the same time, Mr. Swift made a like 
communication to Mr. F. H. Tubbs, superin- 
tendent of the Western Union Telegraph 
Company at Chicaga The] Association of 
Railroad Telegraphic Superintendents above 
referred to, was a voluntary association,'made 
up of telegraphic superintendents of the dif- 
ferent railroads having telegraphic service 
arrangements with the Western Union Te- 
legraph Company, This service arrange- 



ment existed between the Western Union 
Telegraph Company and the difbient rail- 
roads referred to, including that of the defen- 
dant, and was, so far as its leading featare 
was concerned, to the effect that the telegraph 
company furnish certain wires to be (^Dented 
over and along its line by each of the railroad 
companies with which it entered into the 
arrangement The superintendent of the 
railroad telegraphers is selected, employed 
and paid jointly by the railroad and telegraph 
companies; the operators employed by the 
railroad company are to do all the commer- 
cial business of the telegraph company where 
there are no up-town officers, the proceeds of 
which are handled by these operators, and 
turned over to the telegraph company. From 
these and facts of a similar nature it was 
made evident that to some extent, the rail- 
road company and the telegraph company 
had a corresponding interest in the character 
of the telegraph service. 

With these explanations we now torn to 
the sending of the comnnmication by Mr. 
Swift to the secretary of the Association of 
Railroad Telegraph Superintendents, and 
the superintendent of the telegraph company. 
In accordance with the rules and nsages of 
the Association uf Railroad Telegraph Super- 
intendents, its secretary, Mr. Drew, from 
time to time, prepared and had printed 
lists showing the men who had been di»- 
chai^ged by the different railroad telegraph 
superintendentSy and which had been reported 
to him by them. In one of these lists was 
included the name of Randall, the plaintifl^ 
together with the names of other men di»- 
charged for different causes. The cause of 
Mr. Randall's discharge, as stated in the list, 
was that he was " an organizer of co-operative 
union ; " a copy of this list thus prepared and 
printed by Mr. Drew, as the secretary of said 
association, he sent to each of the members 
of said association, that is to say, he sent to 
each of the superintendents of the difibrent 
railroads having service arrangements with 
the telegraph company, and who belonged to 
said association. This list was in all respects, 
intended to be, and was regarded as strictly 
confidential, and for the information and 
advice of the different railroad telegraph 
superintendents in respect to men who 
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•hooM apply to their departments for em- 
ptoyment^ and was used for that porpose* 
FliJiitifl' claimed that by reason of the 
printing and drcalation of this circular he 
had, in effect, been *' black-listed," and un- 
aUeb by reason thereof to obtain employ- 
ment in any department of the telegraph 



Among other defenses, the defendant 
pleaded that the fist or communication in 
question was privileged. The plaintiff 
failed in the proof to show any express 
mafice on the part of the officials engaged in 
reporting and listing Bandall's name, or in 
the ctrcnlation of the Ust» and at the close of 
plaintiff's evidence, the defendant demurred 
thereto on the ground that it was insufficient 
to sustain a verdict in plaintiff's behalf, and 
requested the court to so instruct the jury. 
The court sustained this demurrer to the 
evidence, basing its ruling upon the ground 
that the communication was privileged, for 
the reason that both the railroad company 
ud the telegraph company were interested 
in the character of the telegraphic service ; 
that Mr. Swift represented not only the rail- 
road company, but the telegraph company; 
that the members of the association, whose 
woetary prepared and circulated the list in 
question, also represented said telegraph 
company as well as the different railroads, 
of which they were telegraph superintendents, 
and that the communication and circular 
hainng been sent in good faith, in the 
interest of such service, were privileged, and 
there being no evidence of express malice, 
there was nothing for the jury to decide. 

This case has attracted considerable at- 
tention, and may be regarded as somewhat 
of a precedent in respect to the principal 
questions involved. 

The ruling of the court is fully sustained 
by the Missouri Pacific Railway Company v. 
lEtichmond (Supreme Court of Texas), re- 
ported in Vol. No. 11 of the Southwestern 
Reporter, page 555 ; Bacon v- Michigan 
Central Bailway Company, 31 America & 
England Bailway Cases, 357, and Kent v. 
BcDgarts, 8 Am. State Beports, SlO.—Chicago 
LeffolNewi. 



ROYAL GRANTS. 

The greater part of the opposition to royal 
grants proceeds from a misunderstanding 
of the nature of the relation between the 
Crown and its subjects in respect of the 
property of the Crown. If the Crown was 
an ordinary corporation, or an individual 
whose property had been settled by Act of 
Parliament, it would be easy to see that the 
terms of the settlement must be carried out 
according to the laws of social life, which 
include the maintenance of proprietary 
rights. The present wearer of the crown 
and her predecessors from the time of 
Charles II. have parted with their original 
proprietary rights for the good of their sub- 
jects on terms which they are bound to 
respect. The constitutional form is for the 
Houses of Parliament to be addressed ; but 
the grant is not, as some appear to suppose, 
a favour, but the discharge of an obligation. 
The proprietary rights of the Crown reached 
their extreme in the feudal rule that all the 
land belonged to the king. In consideration 
of the Crown giving up the last vestiges of 
its feudal rights, Parliament undertook to 
provide the purse sufficient for maintaining 
the honour and dignity of the Crown. 

In estimating the extent of the duty of 
Parliament under 1 & 2 Via c 2, to make 
' adequate provision for the support of the 
honour and dignity of the Crown,' it must 
not be forgotten that the surrender thus 
made by Her Majesty included, besides 
what the report of the committee on royal 
grants describes as the Crown lands and 
the small branches of the hereditary revenue 
contributing together 412,8002. to the con- 
solidated fund, the hereditary duties on all 
beer and cider, the most popular of alcoholic 
beverages, as appears from recent statistics. 
The Crown was endowed with this source 
of income by the celebrated statute 12 Car. 
II. c. 24, 'An Act for taking away the Courts 
of Wards and Liveries and tenures in capite 
and by knights service and purveyance, and 
for settling a revenue on his Majesty in lieu 
thereof.' It was the intent of this Act, re- 
cognised by 27 Geo. III. c 13, that his 
Majesty, his heirs and successors, might re- 
ceive a full and ample recompense and satis- 
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faction for the profits of the Courts of Wards 
and the tenures, wardships, liveries, prime 
seisins, and ousterlemains, as also for all 
and all manner of purveyance and provisions 
thereby abolished. Accordingly, there was 
granted and made payable to his Majeety, 
his heiiB, and successors for ever thereafter, 
the several hereditary rates, impositions, 
duties, and charges on beer and all cider, 
and other liquors mentioned in the Act 
This endowment amounted to an imposition 
of fifteenpence for every barrel of beer or 
ale of above six shillings, the same sum on 
every hogshead of cider, and threepence on 
inferior beer. By section 2 of 1 <& 2 Vict c 
2, it is provided that * from and after the de- 
cease of her present Majesty (whom God 
long preserve) all the hereditary revenues 
shall be paid to her Majesty's heirs and 
successors;' and by section 7 that Muring 
the continuance of this Act the said heredit- 
ary duties on ale, beer, and cider shall not 
be charged, collected, or paid, or be charge- 
able or payable, provided always that if the 
heir or successor of her Majesty shall signify 
his or her royal will and pleasure, in manner 
hereinafter provided, to resume the posses- 
ion of the several hereditary revenues of the 
Crown, the duties on ale, beer, or cider 
shall from thenceforth revive and be again 
charged, collected, and paid for the use of 
such heir or successor and his or her heirs 
and successors.' There is a security for the 
terms of the surrender being honourably 
maintained in the right upon a succession 
to resume the original situation. Those 
terms are recited to be that 'Her Majesty 
felt confident that her faithful Commons 
would gladly make adequate provision for 
the support of the honour and dignity of the 
Crown.' The provision then made, and 
which goes by the name of the Civil List, 
is divided into six classes— the privy purse, 
60,0002. ; salaries of the Household, 131,260/.; 
expenses of the Household, 172,500/. ; royal 
bounty, 13|200/. ; and unappropriated monies, 
8,040/. The honour and dignity of the 
Crown in 1837, was sufliciently supported 
by providing for the Queen and her house- 
hold. Since then they have become repre- 
sented by a numerous royal house, for mem- 
bers of which from time to time provision 



has been made. At the present time the 
pecuniary balance between the Crown and 
country represented by the Consolidated 
Fund is that 537,000/. is paid and 412,80(». 
received, a balance which is only a drop in 
a bucket represented by the value of the 
hereditary revenue from Excise, which 
should be put in the royal scale. 

The grant proposed seems to be peculiarly 
necessary to support the honour and dignity 
of the Crown. It is asked for the Queen's 
q^andchildren in the eldest line of descent 
of the Crown. The sum asked is moderate, 
but the grant has been met by unpreoedentp 
ed opposition, and a committee of the Hooae 
of Commons appointed to consider Uie whole 
matter. Subjects wholly irrelevant, such as 
the receipts fh)m the Duchies of Lancaster 
and Cornwall, and the disposition of the 
surpluses over the actual expenditure pro- 
vided for by the Civil List are being die- 
cussed. The proposal adopted by the com- 
mittee is a modification of the proposal of 
the Grovemment at the suggestion of Mr. 
Gladstone. The resolution is expressly made 
' in order to prevent repeated applications to 
Parliament,' which is a laudable object^ and 
* to establish the principle that the provision 
for children should hereafter be made oat 
of grants adequate for that purpose which 
have been assigned to their parents.' In 
other words, grants are to be made per 
stirpes and not per capita, and in one sum to 
be settled on the grantee and his children. 
In the present case it is proposed to provide 
36,000/. a year, out of which the Prince of 
Wales, with the sanction of Her Majesty 
and the assent of the First Lord of the 
Treasury and the Chancellor of the Ex- 
chequer, would be empowered to make such 
assignments, and in such manner, to his 
children as his Royal Highness should 
think fit This, we suppose, may be done 
either once for all or every quarter, and it 
may include as many of his children as he 
thinks fit. A sort of conseil de familUy with 
an element representing the House of Com- 
mons thrown in, is constituted. No limit of 
time is provided, and the scheme) as re- 
ported by the committeoi is somewhat vagusi 
requiring development, which it may receive 
in the course of the week. — Law /otimal, 
(London). 
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COURTS OF APPEAL IN CRIMINAL 
CASES. 

In the HoTise of Lords, on^lagoBt 15, Lord 
Fitigeiuld, in asking whether the Govern- 
ment would take into consideration during 
the ooming Parliamentary recess the question 
of constituting an effective Court of Appeal in 
criminal cases tried in the Superior Courts 
of criminal jurisdiction or at quarter sessions, 
and, if deemed expedient, present a measure 
to Ftoliament during the next session to 
eflect that object, made the following ob- 
servations : ' The absence of a Court of 
Appeal in criminal cases had for years been 
condemned, and by successive Governments. 
A commission sat in 1878, composed of Lord 
Blackbum (who presided), Mr. Justice 
Montague Smith, Mr. Justice Stephen, and 
Lord Justice Barry (of the Court of Appeal 
in Ireland) among other members. Their 
conclusion was unanimous that this blot 
upon the criminal jurisdiction of England, 
which did not exist in any other civilized 
country, ought to be removed. In addition, 
Sir J. Holker and Mr. Justice Stephen 
between them prepared a bill, which was 
presented to Parliament in 1878. Again, the 
Government of which Lord Herschell was 
Solidtoi^General in 1880 presented a bill in 
the House of (Commons having the same 
object, but it was not carried through. 
Becent drcumstanoes had forced those 
questions on their attention. There was a 
remarkable contrast in that respect betweeu 
civil and criminal jurisdiction. While 
life and liberty were left entirely at the 
mercy of the primary tribunal, civil rights of 
property were continuously protected and 
gnuded. Upon a recent occasion there was 
a case before the House of Lords in wlich 
the sum in controversy between |.the parties 
was 112. It had begun in the^Cbunty C>>urt, 
and had gone first to the Divisional Court, 
thence to the Coart of Appeal, and finally to 
the House of Lords. Where a sum of 600 



rupees was involved one of Her Majesty's 
subjects in India would be entitled to carry 
a case through the Courts in that country 
and finally to the Judicial Committee of the 
Privy Council. He did not conceal from 
himself that the subject was one of very 
great difficulty. The difficulties, however , 
were not insuperable, and he had brought 
the matter forward now with a view to its 
being considered during the recess. In the 
present state of things, when there was an 
appeal to the mercy of Her Majesty for the 
remission of a sentence, it was based on the 
supposition that the conviction was right. 
Her Majesty exercised her prerogative of 
mercy through the Home Secretary. The 
Home Secretary was not a judgS) and he had 
not the power of a judge ; he had not power 
to examine witnesses or to administer an 
oath ; he carried on his inquiry or rehearing 
of a case as best he could, with the aid of 
the report of the judge before whom the 
trial had taken place. When he advised 
Her Majesty upon the subject he gave no 
reason whatever for his advice. The whole 
proceeding appeared to be anomalous, 
illogical, and in some respects unconstitu- 
tional. He would substitute for it, if possible, 
a Court of Appeal— appeal upon the facts and 
the merits, where, if a mistake had been 
committed, a new trial might be accorded, 
or, at any rate, right might be done according 
to law and justice. The time for action 
seemed to be opportune, because public 
attention had been directed to the subject, 
and no commission was required to obtain 
materials, which would be found in the re- 
port of the commission of 1878-79. While, 
no doubt, there were difficulties to be en- 
countered in deaUng with this subject, there 
was scarcely any one who doubted that the law 
of England ought to be altered. A bill was 
presented in 1878, and another in 1881 ; and 
the fiault of the former probably was that it 
was too extensive and attempted to cover 
too much ground. A measure of a limited 
character ought to be passed at first, and he 
saw no impracticability in a measure of that 
kind being introduced and carried by the 
noble lord on the woolsack^ whose ex- 
perience specially fitted him for the task. 
There was a class of cases in which it was 



274 



t:^b legal NBwa 



possible for some oompensation to be given 
to tboee wbo had been wrongly convicted, 
but no compensation conld be given to tbe 
person unjustly executed. On these grounds 
he ventured to address to the Government 
the question of which he had given notice.' 
The Lord ChanceUor said that Sir 6. Lewis's 
opinion on the general question was to be 
found in the speech he made in the House 
of Commons, given most exhaustively, and 
his judgment was positively and absolutely 
against such a Court of Appeal, and adverse 
to any such change in the law, which, as he 
pointed out, would render it much more 
difficult for the Crown to interfere in certain 
cases. I do not wish, for the reasons already 
given, to commit either the Government 
or myself to any abstract proposition on the 
subject I only say it is a subject I would 
rather not discuss now with reference to any 
future alteration in the law. I trust that 
my noble and learned friend will consider 
that as satisfactory an answer as he was 
likely to get from Her Majesty's Government 
In the course of the discussion Lord 
Herschell said : 'I do not believe that the 
existence of a Court of Appeal would prevent 
erroneous convictions. It is only by reason 
of circumstances that afterwards come to 
light that we learn there has been a mis- 
carriage of justice. No Court of Appeal could 
secure that in no case should an innocent 
person be punished; but there are cases 
where such a review would probably lead to 
the setting aside of a wrong verdict I do 
not think it would be right to expect as much 
from a Court of Appeal as appears to be 
expected by some persons.' 

Viscount Cross agreed with Lord Herschell 
in regard to the expectations from a Court of 
Appeal in criminal cases. As to the prerog- 
ative of mercy, there was, he believed, a 
feeling that the administration of justice by 
a Minister is not satisfactory ; but it must be 
clearly understood that no Court of Appeal 
can exercise the prerogative of mercy, which 
must be retained by the Crowru 

Lord Fitzgerald, in reply, said that the 
statement made by the Lord Chancellor had 
been so entirely unsatisfactory, inasmuch as it 
held out no hope that Her Majesty's Govern- 
ment would take any steps in this matter, 



that he had no alternative left but to an- 
nounce that next session he should take upon 
himself the duty of introducing a biU dealing 
with the question, which he hoped woald 
have tbe support of Her Majesty's Govern- 
ment. 

The following letters have appeared in the 

Sir,— I was uA aware of Lord Fit^rald'a 
intention to bring forward last night the 
question of the institution of a Criminal 
Court of Appeal, otherwise I should ha^e 
been in the House of Lords. Allow me to 
state that I have the strongest possible 
opinion that there should be such a Court. 
The first condition, in my opinion, is that 
the Court should be the strongest which can 
be invented. To insure this it should, as to 
its members, not be a varying Court, bat 
should consist of judges nominated by tbe 
Crown once for all for life or until resignation. 
Tbe number of the judges should be seven, 
with a quorum of five. The judges should be 
bound, in case of a conviction and sentence 
of death, at any inoonvenience to other 
business, unless absolutely prevented, to 
attend in London within seven days after 
any such sentence, and in other eases 
at any time fixed by the president of the 
Court 

The second condition, in my opinion, is 
that the appeal should be as laige as possible, 
on law, facts, and sentence, with the largest 
discretionary power as to any means hj 
which, in the opinion of the Court, it could he 
assisted to arrive at a right, Just, and merci* 
ful conclusion. Thirdly, it should be declared 
in the Act that the decision in each 



must be made to depend on the drcnmstaooes 
of the particular case. Fourthly, in my 
opinion, the consideration of merny arising 
from the particular circumstances— as, for 
instance, youth, extreme sickness, intolerable, 
though not legal exasperation, despair- 
should not be excluded from the power 
offtiQ Court Fifthly, the decisian in any 
case should not necessarily be final, if 
after it new facts should arise or could be 
brought forward. Although I would allow 

I the consideration of mercy to be given to the 
Court, I would not take away the prerogative 
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of mercy in the Crown, to be exercised 
beyond and above tbe power of the Court. 
Ebbbb, Master of the Bolls. 
Heath Fann, Watford, Aag. 16. 

Sir,— Lord Esher writes to yon that he 
' has tbe strongest possible opinion that there 
shoald be a Coart of Criminal Appeal' I 
have the strongest possible opinion to the 
contrary. I do not say this to pit my opinion 
against his, bat to show that it is not every one 
with some experience in the administration 
of the criminal law that thinks as he does, 
and to ask that public opinion may not be 
fixed till a fitting time and opportunity have 
enabled the matter to be properly discussed. 
I agree with the Lord Chancellor that the 
present is not a fitting time. I may, however, 
refiar to an article by Mr. Poland, Q.C., in a 
poblication called ' Pump Court' Mr. Poland 
has more experience than all the judges and 
ex-jndgee combined, and is most strongly 
against such a Court, and gives most con* 
Tindng reasons for his opinion 

Your obedient servant, 

Bbamwell. 



COUR DE MAGISTRAT. 

Montreal, 2 mai 1889. 
Coram Champaqnib, J. 

BflBNABD V. LaLONDB. 

ifondol — OoHedeur^Avocat—Frais de juge^ 
maU^DiaavM^RaHficaiion, 

Joei: — low Qu'toi criancier qui donne «a cri- 
anee d coUecUr d tm agent ooUecUur a/vec 
indrucHoiu de nepas potarmivre etdenelvn 
/aire meowir avcun fraiSf mais qui lorsqu'U 
aeqmert la conna%8$anoe que Vagmt a fait 
pouramvre et a ohtenu tm jugement en sa 
faveur oontre le dibiieurpaur le montant de 
ea criance, conterve le bin^fice du jugement, 
rati/Upar Id Vaete de eon mandataire; 

2o. Que pour hiier la reeponeabUitS dee fraie 
du jugement que Vagent lui avail fait en- 
oowrir, le crkmcier devait renoncer au juge- 
ment et dieavouer, Vavoeat qui avail obtenu 
kjugement, 
Pb CuBXAic. — Le demandeur, avocat, pour- 

aait sor m^moire de frais tax6. Le d^fen- 

dsnr plaide qa'il ne connait pas le deman- 



deur et ne I'a jamais employ^. La pienve 
6tablit que le d^fendeur a donn6 un billet & 
collector k un agent collectour pour le collector 
lui-m^me sans Tautoriser k faire faire une 
poursuite. II parait mdme que le d6fendeur 
ne voulait pas poursuivre. Le collectour, tou« 
tofois, remit ce billet au demandeur qui a 
poursuivi, fait les d^bours^s et pris jugement 
en faveur du d^fendeur. Le collectour a 
outrepass6 ses pouvoirs en demandant au 
demandeur de faire cetto poursuite, mais le 
defendeur parait avoir ratifi^ I'acie de son 
mandataire en conservant le benefice du 
jugement obtenu en sa faveur; et pour 6viter 
de payer les frais rdclam^, il aurait dd re. 
noncer au jugement obtenu pour lui et d^a- 
vouer le demandeur. 

Jugement pour le demandeur. 

AutoritSs :—Pigeau, ,voL I, p. 880 ; Carri & 
Chauveau, vol. 3, p. 247. 

/. A. Bernard, avocat du demandeur. 

Loranger <k Beaudin, avocats du defendeur. 

(j. J. B.) 

COUR DE MAGISTRAT. 

MoMTR^L, 9 mai 1889. 
Coram Champaonb, J. 
Fautbux v. Watbbs. 
Bail—Meublee gamiseant leeprtmeeee—RecouTe 

du looateur^TieTB. 

Juo6: — \b. Que dona un baU sous eeingprivi, 

une ciauee dirogeant au droit commun ne 

peut afecler que les partiee qui Pont eon' 

teniie; 

2o. Que ri dans un baU le looataire consent d ce 

que dans lecasde non^paiement du loyer et 

d^abandon des lieux, le propriitaire powra, 

sans procSdSs judiciairee, tfemparer des meu- 

lies gamissant les primisses, ce dernier ne 

pourra exercer ce droit qu'en autant que les 

dits meubles ne seront pas passis en la pos' 

session d'un tiers de bonne foi auquel le 

locataire les aurait trantportis. 

Pes Curiam. — Le demandeur a Iou6 une 

maison k un nomm^ Owens par bail sous 

seing priv6 pour un an k raison de $8 par 

mois. Dans ce bail se trouvo la clause sui- 

vante : *' Que si le locataire laisse les lieux 

** loute, trente jours apr^ son depart, le bail- 

" leur aura le droit de s'emparer de toot 
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<' meable, effet et animaux qui seront snr la 
" propri6t6 loa^ et de les vendre poor se 
" payer de oe qui lui sera dt de loyer.^' 
Owens est parti pour New*York, et aprds son 
depart, il a 6crit au dtfendeur, k qui il devait, 
d'aller dans la maison (lui indiqaant oil il 
trouverait la clef), et de prendre les meubles 
qui avaient 6t6 achet^ de lui^t n'^taient 
pas encore payds. Le 3 avril, le d^fendeur a 
enlev6 oes meubles valant $30 ; et le 15 avril, 
le demandenr a pris la pr^sente action direc- 
tement contre le d^fendeur led demandant 
de rapporter les meubles ou de lui payer un 
mois de loyer qui lui est dt par Owens. Ce 
bail est sous Being priv^, et les clauses qui y 
ont ^t^ ins^rges ne lient que les parties contrao- 
tantes; et bien que le privily du locateur 
prime celui du vendeur, le demandeur ne 
pouvait exercer son privilege que par saisie- 
gagerie . par droit de suite dans les d^lais 
Youlus par la loi. 

Action debout^e avec dSpens* 

M. Laferriire^ avocat du demandeur. 

J, J, Bate^i avocat du d^fendeur. 

(j. J. B.) 

OOUB DE MAGISTRAT. 

yiovTRkAU 16 mai 1889. 

Coram Coampagnb, J. 

Stuabt et dL v. Dussault et vtr. 

Femme sSparle de bien9—Re9p<m9abUiU-^InBol- 

vabUUi du mari^Promefte de payer. 

JuGfe i-^Que lorsque pour les choses nlcessaires d 
lavie,le marchand ne peut pas itahlir Ttn- 
sdvabUiti du marif et que le cridxt a it6 
donni d la /emme, il n'a pas de recours 
contre eUe, quand mime la femme aurait 
subsiquemment promts de payer, cette pro- 
messe est nuile et sans effeL 
Phr Curiam.— Les demandeurs poursuivent 
la d^enderesse seule pour un compte de pain, 
all^ant rinsolvabilit^ du mari, et que la 
dette a 6t6 contract6e par la femme apr^ sa se- 
paration debiens judiciaire, et que de plus, elle 
aurait reoonnu la dette et promis la payer. La 
femme plaide que c'est une dette de son mari 
et qu'elle n'est pas tenu de la payer. La 
preuve ^tablit que c'est une dette du mari, et 
ne fait pas voir Tinsolvabilit^ du mari. La 
femme n'est responsable du paiement d'un 



compte fait pour la subsistance de la famille 
que loTsque le mari est insolvable et que le 
credit a 6t6 donn^ ft la femme ; et la pro- 
messe de payer faite par la femme apt^ aa 
separation de biens en justice est nnlle et 
sanseflfet 

Action d^bout^ avec d^ns. 

Aut(yritS$:—C. C, art 1301; DeLorimier, 
vol. 10, p. 302 ; Larose v. Michaud, 21 J. p., 
167 ; Hudon et Marceau, 23 J. p., 415 ; Paquei 
V. Ouertin, 2 Leg. News, p. 211 ; BaeUau v* 
Cooper, 3 Leg. News, 128 ; Bruneau v. Bames, 
3 Leg. News, 301 ; Oaulhier v. ilrrw, 3 Leg. 
News, 349; Broum v. Quy, 5 Leg. News, 111 ; 
Lefebvre v. Ouy, D6c Cour d'Appel, voL 3, p. 
255. 

McCormiek & Dudos, avocats des deman- 
deurs. 

M. LavaUSe, avocat des d^endeurs. 

(J. J. B.) 



JUDGES WHO HAVE NOT RETIRED. 

A London news agency circulated a rumor 
to tbe effect that the Master of the Bolls will 
resign his position before the Long Vacation, 
and that he will be succeeded by the Attor- 
ney-General. The statement should be read 
with a great deal of reserve. Lord Esher 
has already been retired at least four times 
—by the newspapers. Just before the Long 
Vacation the legal atmosphere of the east- 
end of the Strand becomes charged with 
rumors, and the ubiquitous reporters of the 
law courts are busy with their speculations. 
Months back they started the canard that 
the Lord Chief Justice was anxious to retize, 
and he was only prevented from doing so by 
the fear that Sir Richard Webster would be 
promoted to his position. Lord Coleridge 
has taken up a strong position on the Home 
Rule question, and it is well known that he 
has not viewed Sir Richard's conduct of the 
Pamell Commission with particular favor. 
But for none of these reasons does he still 
retain the most lucrative judicial appoint- 
ment next to tbe Lord Chancellorship. The 
explanation of these unfounded and some- 
what absurd rumors is that judges are in tbe 
habit of retiring during the Long Vacation, 
and immediately a member of the bench is 
entitled to his pension the gossips begin to 
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Buke free with his name. They do this on 
the assamption that when a judge's term of 
aeiTioe has expired he is anxious to wipe the 
dost of the law courts from his feet, and 
retiie to the enjoyment of his well-earned 
pension. This is not by any means the rule, 
sod indeed, excepting in cases of old age or 
fiuling health, judges stick to theirposts long 
after they have "served their time." The 
lifeof a judge must be an agreeable one, as 
we xarely hear of one retiring, except under 
nigent physical circumstances, until he can 
do so full of honors. 

A judge is entitled to retire on a pension 
after a service of fifteen years. Five mem- 
bere of the High Court of Judicature have 
served that time and are entitled to the pen- 
sion. They are Sir James Hannen (President 
of the Probate, Divorce and Admiralty Divi- 
sion) ; Lord Esher (Master of the Rolls) ; Mr. 
Justice Denman, fiaion Pollock and Lord 
Chief Justice Coleridge. Hence we may 
expect the usual par^raphs to go the round 
of the London papers during the next fort- 
nighty on the possibility or the probability of 
some of these gentlemen vacating their dis- 
tinguished poets. 

Sir James Hannen was appointed twenty- 
one and a half years ago. He has untied 
more matrimonial knots than any man in 
Gieat Britain, but he will be more conspicu- 
ously mentioned in history in connection 
with the FameU commission. As this in- 
quiry is adjourned over to the next sittings, 
it is clear that Sir James does not contem- 
plate immediate retirement The President's 
salary is no mors than that of his coadjutor, 
Mr. Justice Butt» or any of the common-law 
judges. 

Lord Esher was promoted from the com- 
mon-law side of the courts to the virtual pre- 
sidency of the Appeal Court. He attains his 
minority this month. Of a spirited tempera- 
ment, Lord- Esher sometimes gets a little 
impatient with vacillating counsel He has 
a large development of the humorous faculty, 
possesses keen perspicacity and legal acumen, 
has an intuitive grasp of technique, and a 
splendid physique. In his youthful days he 
was a noted athlete. He was famous for his 
skill in rowings and between 1840 and 1845 
he was thrice a member of the Cambridge 



crew. He stands six £det in his stockit^, is 
in robust health, and the rumor which yes- 
terday found its way into some papers is but 
idle conjecture. As Master of the Rolls he 
draws £6,000 a year. 

Next to liord Coleridge Mr. Justice Den- 
man is senior ptti^n^ judge. His health has 
not been of the best lately. He is in his 
seventieth year, and earned his retiring 
allowance in October two years aga Baron 
Pollock is sixty-six, and was entitled to retire 
last January twelvemonth. He is not quite 
80 good of hearing as he used to be. If the^ 
are any vacancies during the ^ensuing Long 
Vacation caused by the retirement of full- 
service judges, one or both of the last-named 
will disappear from the list 

Lord Coleridge draws the highest salary 
among what may be called the regular 
judges, his services being appraised at £8,000 
a year. For forty years Lord Coleridge has 
been the political friend and admirer of Mr. 
Gladstone, with whose Home Rule proposi- 
tion he is in hearty accord. He is a fearless, 
intrepid, conscientious judge. He only sat 
in Parliament eight years— viz , 1865 to 1873 
—but in that short time he successfully 
graduated through the solicitor^general and 
attorney-generalships. In 1873 he declined 
the mastership of the rolls, but in the same 
year was appointed Chief Justice of the Court 
of Common Pleas on the death of Sir William 
Bovill ; and nine years ago he succeeded Sir 
Alexander Cockbum as Lord Chief Justice of 
England. 

In February next Mr. Justice Field will be 
entitled to leave the bench, and as he is 
exceedingly deaf, he will probably avail him- 
self of his pension at an early date. If you 
met Sir William Ventris Field in the Strand, 
you would hardly think that the light step 
and the jaunty air belonged to a man who 
six years ago attained the "allotted span.'' 
Sir William is very jealous of the honor of 
solicitors. He was articled to a firm of soli- 
citors himself in the '30's, and later on was a 
member of the firm of Thompson, Deben- 
ham & Field. 

Baron Huddleston, who received a judge- 
ship in the same year as Mr. Justice Field, 
has been on the sick list for some months, 
and several more or less veracious statements 
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have appeared with reference to his pending 
retirement He will probably however 
retain the office for another six months. Sir 
John Walter Huddleston is the last of the 
Barons of the Coart of Exchequer. When 
he travelled the Oxford Circuit he appeared 
in almost every case of importance, and par- 
ticularly distinguished himself for'his splen- 
did defence of Cuffy the Chartist, of Mercy 
Newton in her three trials, of Mrs. Fire- 
brace in the Divorce Court, and of Pook for 
the Eltham murder. He also assisted Sir 
Alexander Cockburn in the prosecution of 
Aimer, the notorious poisoner. As a poli- 
tician, he was a most unsuccessful candidate 
for parliamentary honors. Six times he was 
defeated at the poll, but was eventually suc- 
cessful at Canterbury, and again at Norwich. 

Mr. Justice Manisty and Mr. Justice Haw* 
kins were both appointed to the judicial 
bench thirteen years ago. Sir Henry Manisty 
is the son of a late vicar of Edlingham, and 
a most extraordinary travesty of justice was 
brought to light several months back Some 
years ago two men were indicted before Sir 
Henry for burglary and attempted murder 
at the very vicarage in which Sir Henry was 
bom. The men were found guilty, and Sir 
Henry sentenced them to penal servitude for 
life. When the men had ''done" several 
months other men confessed to the crime, 
and were eventually convicted, the wronged 
men being released and compensated by 
Parliament. Sir Henry tried the actions for 
libel against Lord Chief Justice Coleridge, 
brought by the man who sought to be» and 
now is, the chiefs eon-in-law. The jury 
awarded the plaintiff X2,000 damages, but 
the judge reversed the decision and entered 
the verdict for the defendant This action 
caused some surprise, which was not lessened 
by the report that Lord Coleridge and Mr. 
Justice Manisty were not on terms of personal 
ffiendship at the time. Sir Henry is in his 
eighty-second year. His hearing is not so 
very good, but he is a painstaking and in- 
dustrious judge. 

Mr. Justice Hawkins is as well known at 
Epsom as he is at the Old Bailey. He is a 
great authority on all matters concerning 
the turf, and is a prominent member of the 
Jockey Qub. He long ago earned the title 



of " hanging judge." It is said he has sent 
more people to the gallows than any other 
man living in the same period of time. It ia 
noticed that when a wretch is before him on 
the capital charge he is exceedingly temper- 
ate in tone and language, but he obaervee an 
inflexible firmness after the verdict As a 
counsel he had a distinguished career. He 
appeared for Simon Bernard, who was tried 
as an accessory to the conspiracy against the 
life of the Emperor Napoleon in 185& He 
was in the great Roupell cases ; he led the 
defence in the famous convent case— <S»urin 
V. Starr; and when the present leader of the 
House of Commons seat was petitioned 
against he saved it for him. Aa a piece of 
masterly crosa-examination, the way in 
which he handled Mr. Baigent in the fixat 
Tichbome trial stands almost unrivalled. 
When the claimant was prosecuted by the 
crown Mr. Hawkins led for the crown ; and 
the Gladstone and Von Beable cases were 
among his victories in the Divorce Court. 
Before he was elevated to the bench he held 
a general retainer for the Jockey Qub. On 
the bench he is noted as the manufectorer of 
indifferently good joke& Sir Henry recently 
followed the example of his distinguished 
chief and married a young and pretty lady. 
He usually wears a brown jacket, and a silk 
hat far back on his head. To see him and 
Baron Huddleston leaving the law courts and 
walking arm in arm through Holywell street 
is a sight for the gamin. 

Mr. Justice Stephen, who tried Florence 
Elizabeth Maybrick for the murder of her 
husband, was raised to the bench in 1879. 
He was a great criminal lawyer, and the 
most successful of his books, which has be- 
come a standard work, is " The Law of Evi- 
dence.'' He speaks as if he had adopted 
Demosthenes' recipe for stuttering. 

The other members of the common-law 
bench are Justices Mathew, Gave, Day, 
Smith, Wills, Grantham and Charles. Sir 
James Charles Mathew was promoted from 
the junior bar; Sir Lewis William Cave 
edited, in conjunction with Mr. Bell Stones, 
'' Practice of Petty Sessions ;" and Sir John 
Charles Day edited '* Common Law Proce- 
dure Acts," and '' Boscoe's Nisi Prius ;" Sur A. 
L. Smith is a member of the Pamell com- 
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minoii ; Sir Williain Grantham was well 
knowD aa a politician, and Sir Arthur Charles 
is one of the youngest judges of modem 



There are only ^two ex-members of the 
judicial bench aliye. Sir James Bacon is 
ninety-one, and continued in harness until 
three years ago. When he retired there was 
an unique scene in the Chancellor's Coxvrt. 
The attorney-general and most of the leading 
memben of the bar said "au revoir^ to him 
in neat and touching speeches. Sir William 
Bobert Qtoyq was an eminent electrician 
before he was promoted to the bench. He 
oontrived the powerful voltaic battery which 
bears his name. He was Profe$>sor of 
Experimental Philosophy at the London 
hirtittttion, and his address on the "Con- 
tinuity of Natural Phenomena'' before the 
British Association in 1866 demonstrated 
that the changes in the organic world, in the 
sncoession of organized beings, and in the 
progress of human knowledge, resulted from 
giadual minute variations. He made several 
disooreries in electricity and optics. 

When a judge retires from the bench he 
does so in an unostentatious manner, gener- 
ally writing to the lord chancellor to be 
relioTed during a vacation, and at the next 
sittings a new judge takes his place, and is 
formally congratulated by the htn.^Herald 
-^London BditUm,) 



THE MA Y BRICK CASK 

In Mr. Maybrick's case the proximate 
canse of death was clearly gastro-enteritis 
and irritative fever. But what was the cause 
of the gastro-enteritis ? In our opinion the 
defonoe were in error when they endeavoured 
to establish as two distinct and alternate hy- 
potheses quoad the cause of death— gastro- 
enteritis and arsenical poisoning ; for arsenic 
poisons primarily and chiefly by setting up 
gutro-enteritis. The total amount of arsenic 
existing in the body post mortem was calcu- 
lated at something under two grains, or in 
itself nearly a fatal dose ; but this would pro- 
bably be— especially considering that the 
stomach and its contents contained no arsenic 
—only a fractional amount of what was taken, 
seeing how rapidly the poison is eliminated* 



As proof of this assertion we quote the fol- 
lowing statements, made at a trial, by Pro- 
fessor G. F. Parker, of Yale College: "It 
(arsenic) is eliminated from the liver, and 
may entirely disappear in from eight to fif- 
teen days after being taken ; depending on 
the quantity and other circumstances." " It 
is not a cumulative poison." ** Persons have 
died from the primary effects of arsenic in 
eight days, and no trace of the poison has 
been found in the body on analysis." On 
this head we must subscribe to Dr. Steven- 
son's testimony of opinion. He is facile prinr 
ceps amongst contemporary toxicologists» a 
man of unrivalled experience in this special 
department of medical science, of world-wide 
reputation. There remains for consideration 
the questions. Was the arsenic administered 
by design or taken by accident? and if by 
design, Was it taken by Maybrick himself or 
at the hands of his wife ? The circumstantial 
evidence is too strong to seriously entertain 
the theory of accident Look at it from what^ 
ever point we may, we are bound to fiace the 
assumption— nay, even accept it— that Mr. 
Maybrick was not cognisant of what was de- 
stroying his life. We can have no desire 
that the royal prerogative of mercy should 
not be exercised in this case, but as a duty to 
the living relatives of the deceased, to a 
painstaking, fearless, and honest jury, and to 
one of the greatest ornaments of the English 
bench, we solemnly assert as our unbiassed 
opinion that the verdict arrived at in Mrs. 
Maybrick's trial was warranted by the evi- 
dence. — The Lancet, 



DECISIONS AT QUEBEC^ 

Bail-'Risiliation^Diminution de loyer^Dom- 
mages-IniirStd^Arts. 1612, 1614, 1616 et 

1641 a a 

Jug6 : — lo. Le locataire qui est trouble dans 
la jouissance de la chose lou^e, par des actes 
legitimes du Gouvemment, mais qui n'enest 
pas absolument priv^, n'a droit qu'& une di- 
minution de loyer, et ne peut demander la 
r6siliation du bail. 

2o. Le locateur n'est pas tenu des dom- 
mages-int^rets resultant du trouble provenu 
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d'une cause ^trangdre qui ne peat la! 6tre im- 
pniAd^-^-Ritckie v. Walcot, C. B., Lame, J., 16 
avril 1889. 

Bet Judicata — DiKonHnuance — CkmtractofSale 
^Arts. 1241 a C, and 451 C. C. P. 

Held :— 1. A jadgment maintaining a dila- 
tory exception to an hypothecary action for 
balance of a price of sale, cannot be invoked 
as res judicata in answer to a personal 
action brought to recover the same, par- 
ticularly where circumstances aflfecting the 
relations between the parties are alleged 
to have arisen in the interval between the 
institution of the two suits ; 

2. The filing by a plaintiff of a retraxit of 
his action, duly served on the defendant* 
operates discontinuance of the suit, and it is 
not necessary that a judgment should be ren- 
dered thereon ; 

3. The failure of the seller to deliver an es- 
pecially important portion of the property sold, 
and to intervene, to protect the title given by 
him, in suits pending to his knowledge be- 
tween the purchaser and third parties attack- 
ing it, is a sufficient ground of refusal by the 
purchaser to pay the price, until delivery be 
perfected and the trouble, as to title, arising 
from the suits, be made to cease. — Regina v. 
Atkinson, S. C, Andrews, J., May 4, 1889. 



ChranHe — Action directe du garanH contre son 
garant pour frais — Art 1611 C-C 
JugS: — Le garanti qui n'a pas mis son ga- 
rant en cause, qui a d^fendu seul et a 6t^ 
condamn^, pent se faire rembourser par son 
garant, sur action directe, les frais faits jusqu' 
au moment oiX il a pu mettre ce dernier en 
cause, mais il ne pent recouvrer ceux encou- 
ms apr^ cette date.^Ga^ dit Belleavance 
ds HaUf en appel, Dorion, J. C, Tessier, Cross, 
Boss^ Doherty, JJ., 4 mai 1889. 

Chemin PuUic^Prescription—lS VicL, Cap. C. 
Sect. 41. 

JugS : — Pour qu'un chemin resolve Tappli- 
cation de la 18 Vic, Cap. C, Sec. 41, il faut 
qu'il ait et6 en usage pendant au moins dix 
ans et sans aucune contestation quelconque. 

Quoeref ce statut est-il rest^ en force depuis 
la promulgation du Code Municipal?— i^Hn 



<k 2Vtieftan, en appel, Tessier, Cross, Church, 
Bo6s6, Doherty, JJ., 6 d^ 1888. 

Riglement Municipal — PromulgaHon~-ArL 697 

aM. 

Jugi.'-^JjA promulgation d'un rdglement 
municipal est cens^ avoir 6t^ suffisamment 
faite jusqu'ft I'all^gation du contraire, et la 
partie qui se oontente de r6pliquer gdn^rale- 
ment k un plaidoyer fond6 sur un rdglement 
qa'on alldgue avoir M dtlment promulgue, 
n'est pas re^ue & invoquer contre sa partie 
adverse Tabsence de preuve de cette promul- 
gation. — Bigin & La Oorporation de Notre 
Dame du Sacri Ooeur, en appel, Dorion, J. C, 
Tessier, Cross, Church, Boss^ JJ., 5 &v. 1889. 



INSOLVENT NOTICES, ETC, 

Quebec OSkial OazeUe, Aug, 24. 

Judicial AUundonmef^. 

Jalie Defloh^Des, ntarehande publi^us, MootraaI> 
Ang. 22. 

Fortin k Mowaoy, St. L^n de Stadon, Ang. 19. 

Abel ValiD, oontraotor, Montreal, Aug. 17. 
Ouratore appoitUecU 

Re M. Bonhomme, St. Etienne.~Kent & Turootte 
Montreal Joint oarator, Aug. 20. 

Re Wm. Boatelle and Boatelle k MoOardy.— J. J. 
Qriffith, Sberbrooke, oarator. Aug. 20. 

Re Jobn G. Darling.— James SteeU Montreal, oara- 
tor, Aug. IS. 

Re MftlFina Daboia (F. Aipin k Co.).~C. Deemar- 
teau, Montreal, oarator, Aa<. 20. 

Re Aaguste Gendron.— 0. Deemarteaa, Montreal, 
oarator. Aug. 20. 

Re Basdbe Huet— G. Desmarteaui Montreal, oarm- 
tor. Aag. 20. 

Re Pierre Leonard.— G. Deemarteaa, Montreal, 
ourator, Aug. 20. 

Re H. Potvin, Ste. Loaiee.— H. A. Bedard. Qaebee* 
oarator, Aug. 19. 

Re J. A. Piaoide Renaad,Drammond7iUe.— Bilodeaa 
k Renaud, Montreal, joint oarator, Aug. 21. 

Re Peter F. Ronkendorf.-D. U. Loynaohan, Mont- 
real, ourator, Aug. 7. 

Re Soacy k Duperr^, saddlers, Quebec. — H. A. 
Bedard, Quebec, oarator, Aug. 20. 
Dividende. 

Re D. Desjardins.— First and final diridend, pay- 
able Sept. 12. C Desmarteau. Montreal, oarator. 

Re G^iinasA Paqaette.-First and final diridend, 
payable Sept. U, T. Gauthier. Montreal, curator. 

Re Ferdinand Genest — Fint and final diridend, 
payable Sept 14, T. Gautbier, Montreal ^ oarator. 

^e Pierre Leroax.— First and final diridend* pay- 
able SepL 10, C. Desmarteau, Montreal, curator. 
Separation as to Property. 

TbaYs BouobervB. AnselmePoulin. trader, Iberrille. 
Aug. 19. 

ZanaYde Brisson vs. Dolpbii De^'ardins, tailor, Mon- 
treal, Aug. 2. 

Marie Zoi Z^pbirine Lalime rs. Francis Xarier 
Mayotte, notary, Montreal. Aug. 19. 

SeparaUon from bed and bo*trd. 

Martba Irwin rs. Thomas MeCullough, fanner, 
township of Clifton, Aug. 14. 
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A carious question of criminal law has 
tiiaen in Virginia. Mrs. Virginia Taylor 
was indicted and tried for the murder of 
her hnsband by poison, and was convicted 
of moider in the second degree. The Coart 
set aside the verdict as contrary to law, as 
the statute makes murder by poisoning 
murder in the first degree. Afterwards, on 
the application of the prisoner, she was dis- 
char^ without any further trial or proceed- 
ing, the Court basing its action in discharge 
ing her upon the statute which provides 
that 'if the verdict be set aside and a new 
trial granted the accused, he shall not be 
tried for any higher offence than that of 
which he was convicted on the last [first | 
trial.' (Code, { 4040.) The Courts in dis- 
chaiging the accused under the circum- 
stances, by implication, if not expressly, 
held that a conviction of murder in the 
second degree was unwarranted by the law, 
and, as the statute quoted prohibited a con- 
riction of murder in the first degree, and as 
the facts would not warrant a conviction of 
a lesser oflence, the prisoner had to be 
discharged. 



It is not imperative to file a factum before 
the Queen's Bench where the appeal is in- 
teriocutory, hut counsel may do so if they 
wish, and it will be included in the taxation 
of costs. But if the factum, is filed with the 
Clerk of the Cburt, the usual fee must be 
paid. 

The death of Mr. Justice Sicotte, an ex- 
jadge of the Superior Court of this Province, 
occurred at St Hyacinthe on the 5th instant, 
at the age of 77. Mr. Sicotte was bom in 
1812; educated at the College of St Hyadn- 
the; called to the Bar in 1838, and created 
aQ.a in 1864. He filled several offices in 
the Government prior to his elevation to 
the bench, among others that of attorney- 
general in the Maodonald-Siootte admmis- 



tration formed in 1862. Mr. Justice Sicotte 
was appointed to the district of St Hy adnthe^ 
but frequently sat at Montreal, more eaped- 
ally in the Court of Review, and ei^oyed an 
excellent reputation as a learned aiMl able 
Judge. 

JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 27, 188& 
Present : Lobd Watson, Losd Hoshouhi^ Sn 
Babnsb Pbaoogk, Snt Richabd Couch. 

La Crric db MoNndtAL (plaintiff). Appellant ; 
and Lbs EooLteAsriQUBS du SfcKiNAxiai 
DB St. Sulpkdb (defendants), Bespondents. 

Special leave to appeal—PrineipUi upon whkh 
appeal from decision of Supreme Court u 
allowed^ExempUon of eduoational inditur 
tions—Diitrict rate for drainage improve^' 
menu* 
The City of Montreal petitioned for leave 
to appeal firom the judgment of the Supreme 
Court of Canada, 12 Leg. News, p. 178, re- 
versing the judgment of the Court of Queen's 
Bench, Appeal Side, at Montreal, M. L. B., 
4 Q. B. 1, and holding that the exemption 
firom municipal taxes enjoyed by educational 
establishments under 41 Vict (Q), c. 6, sect 
26, extends to taxes imposed for spedid pur^ 
poses, e.^.| the construction of a drain in front 
of their property. 

The judgment of their lordships was de- 
livered by 
Lord Watson :— 

This is a petition at the instance of the 
Municipal Corporation of the City of Mont- 
real, for leave to appeal from a judgment of 
the Supreme Court of Canada, by which the 
Seminary of St Sulpice, which is within the 
boundaries of the city, has been exempted 
from payment of a sum of $36L90, about £70 
sterling, being the proportion chaiged upon 
it, by the petitioners, of a special assessment 
made by them for the cost of constructing a 
main drain which runs in front of its pie- 
mises. The Supreme Court, by a majority of 
four to one (Ritchie, CJ., being the dissen- 
tient Judge), reversed the decision of the 
Queen's Bench for Lower CSanada, which ^ 
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■Ibo prononnoed by a majority of four to one, 
and restored the jadgment of Loranger, J., 
the Jndge of First Instanoe. 

In oonsidering applicaUons of this kind, it 
18 necessary to keep in view that the Statute 
of Ganada, 88 Vict, cap. 11, which established 
the Supreme Court of the Dominion, does not 
give to unsuccessful litigants a direct right, 
either absolute or conditional, to appeal from 
the decisions of that tribunal. Section 47 
expressly declares that no appeal shall be 
brought from any judgment or order of the 
Supreme Court to any Court established by 
the Parliament of Great Britain and Ireland 
by which appeals or petitions to Her Majesty 
in Council may be ordered to be heard ; but 
saves any right which Her Majesty may be 
gradously pleased to exercise by virtue of 
her Royal prerogative. 

It is the duty of their Lordships to advise 
Her Majesty in the exercise of her preroga- 
tive, and in the discharge of that duty they 
are bound to apply their judicial discretion 
to the particular facts and circumstances of 
each case as presented to them. In forming 
an opinion as to the propriety of allowing an 
appeal, they must necessarily rely to a very 
great extent upon the statements contained 
in the petition with regard to the import and 
effect of the judgment complained of, and the 
reasons therein alleged for treating it as an 
exceptional one» and permitting it to be 
brought under review. Experience has 
shown that great caution is required in 
accepting these reasons when they are not 
fully substantiated, or do not appear to be 
prima fade established by reference to the 
petitioner's statement of the main facts of the 
case, and the questions of law to which these 
give rise. Cases vary so widely in their cir- 
cumstances that the principles upon which 
an appeal ought to be allowed do not admit 
of anything approaching to exhaustive defi- 
nition. No rule can be laid down which 
would not necessarily be subjeitt to future 
qualiflcation, and an attempt to formulate 
any such rule might therefore prove mis- 
leading. In some cases, as in Prince v. 
Oagnon (8 Ap. Ca. 103), their Lordships have 
had occasion to indicate certain particulars, 
the absence of which will have a strong in- 
fluence in inducing them to advise that leave 



should not be given, but it by no means 
follows that leave will be recommended in 
all cases in which these features occur. A 
case may be of a substantial character, may 
involve matter of ^pneat public interest, and 
may raise an important question of law, and 
yet the judgment from which leave to appeal 
is sought may appear to be plainly rieht, or 
at least to be unattended with sufficient 
doubt to justify their Lordships in advisinjr 
Her Majesty to grant leave to appeal. 

The exemption which the Supreme Court 
has sustained in the present instance is a 
statutory one. The petitioners narrate the 
77th section of the Consolidated Statutes of 
Lower Canada, cap. 15i and then proceed tr> 
allege that the efifect of the judgment will be 
'' to determine the future liability (meaning 
^' apparently non-liability) of buildings set 
'* apart for purposes of education, or of roli- 
** gious worship, parsonage houras, and chari- 
" table and educational institutions and 
" hospitals, to contribute to local improve- 
'* meuts carried out in their interests and for 
*' the benefit of their properties." Had that 
statement been well founded, it might have 
been an important element in considering 
whether leave ought to be given. But it is 
plainly erroneous. The statute in question, 
which relates to '* public education/* exempts 
the properties above enumerated from edu- 
cational rates levied for the purposes of the 
Act, and from no other rates. 

The clause upon which the judgment of the 
Supreme Court proceeded is Section 26 of the 
Statutes of the Province of Quebec, 41 Vict,, 
cap. 6, which is an Act to amend the laws 
respecting public instruction. It enacts that 
" Every educational institution receiving no 
'* grant from the Corporation or Municipality 
" in which they are situated, and the land on 
*' which they are erected, and its depend- 
" encies, shall be exempt from municipal and 
** school taxes, whatever may be the Act or 
" charter under which such taxes are 
'< imposed, notwithstanding all provisions to 
" the contrary." 

The Seminary of St. Sulpice admittedly 
does not receive any grant from the Corpora- 
tion of the City of Montreal, and is therefore 
within the benefit of the exemption created 
by Section 6, and the only issue raised 
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between the parties is, Whether a district 
rate for drainage improvements, levied from 
that portion of the municipal area which 
directly benefits by its expenditure, is or is 
not a municipal tax within the meaning of 
the clause ? 

The petition does not set forth the source 
from which the petitioners derive their 
aathoritj to execute such improvements as 
drainage, and to assess for their cost 
Powers of that description are entrusted to 
manidpal bodies, presumably in the interest 
of the public, and not for the interest of 
private owners, although the latter may be 
benefited by their exercise. Prima faciei 
their Lordships see no reason to suppose 
Uiat rates levied for improvements of that 
kind are not municipal taxes, and at the 
hearing of the petition their impression was 
confirmed by a reference to the General 
Municipal Acts for Lower Canada. The 
Counsel who appeared for the petitioners 
stated, however, that their powers are 
derived, not from the General Acts, but from 
a Charter, the terms of which were neither 
referred to nor explained. If the terms of 
the Charter materially difier from those of 
the General Acts, that deprives the case of 
any general importance. But it is quite 
possible that the concluding words of Section 
6 may have been purposely introduced by 
the Legislature in order to secure uniformity 
of exemption, whatever might be the terms 
in which the power to assess was conferred ; 
and that, consequently, in construing the 
clause, the expression "municipal taxes'' 
ought to be interpreted according to its 
general acceptation, and not according to the 
meaning which it might be held to bear in 
some Charter or Statutes applicable to par- 
ticular municipalities. 

In these circumstances their Lordships are 
not prepared to advise Her Majesty that the 
petitioners ought to have leave to appeal. If 
snch questions are, as they say, of frequent 
occurrence in the city of Montreal they may 
have the opportunity of obtaining the deci- 
sion of this Board in another case, upon 
appeal from the Court of Queen's Bench for 
the Province. The petition must therefore 
be dismissed. 

Leave to appeal refused* 



THE JESUITS* ESTATES ACT. 

The following reports have been made by 
the Attorney-General and Solidtop^Seneral 
of England, on the Act passed by the Legis- 
lature of the Province of Quebec, intituled : 
*'An Act respecting the settlement of the 
Jesuits' Estates." 

Law Officers to Colonial Office. 
Royal Coubts of Jusnoi^ 

July 9ih, 1889. 
We have taken the matter into out con- 
sideration and, in obedience to your Lord-. 
ship's commands, have the honor to report — 
Thatf in our opinion, the decision arrived 
at by the Governor-General not to interlbie 
with the operation of the Provincial Act in 
question was right and oonstitiitional. 
We have, Ac, 

(Signed) Riohabd K WiDsnsB, 
" Edward Clabk& 
The Right Hon. Lord Knutsfbrd. 

Law Officers of the Crown to Lord Knut^ord. 
Royal Coubts of Justice 

Sist July, 1889. 

In obedience to yoor Loidship^s com- 
mands we have the honor to reportr- 

That we are of opinion that the Act was 
clearly within the powers of the Provincial 
Legislature, and that there is no ground for 
a reference to the Judicial Committee of the 
Privy CoimciL 

We have, Ac., 

(Signed) Rtohabd £. Wmsm, 
** Edwabd Clabol 
The Right Honourable 

Lord Enutsford, G.aM.G. 

The following is a copy of a report of a 
committee of the honorable the Privy Coun- 
cil of Canada, approved by His Excellency 
the (jovemor-General-in-(}omicil on the 3rd 
August, 1889 :— 

The committee of the Privy Conndl have 
had under consideration the petition of Mr. 
Hugh Graham, of the city of Montreal, re- 
questing your Excellency to refer to the 
Supreme C>>urt of Canada for hearing and 
consideration an enquiry as to the constitn- 
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tionality of the Acta of the LegiBlatareof the 
Brovince of Quebec, intitoled respectiyely 
''an Act to incorporate the Society of Jeeas" 
(50 Vic., cap. 38) and " an Act reapecting the 
aetUement of the Jeanita' fistatea" (61-62 Vic., 
cap. 13). The Miniater of Jnatice, to whom 
the aaid petition waa referred, haa aabmitted 
a report theieon, dated 10th day of July, 
1889, atatlng that for the reaaona herein aet 
forth, th« requeat of the petitioner ia not one 
that can properly be complied with, and 
recommenda that the petitioner be ao in- 
formed, and that the certified cheque on the 
Bank of Montreal, payable to the order of 
the Deputy Miniater of Finance* for the anm 
of $6,000 depcaited by Mr. Graham aa an 
eyidence of hia willin^eaa to bear the necea- 
aary coats of the Government in the matter 
of auch reference, be returned to him. 

The committee concur in the aaid report 
and the recommendations therein contained, 
and aubmit the aame for Tour Excellency'a 
approval, and they adviae that the Secre- 
tai^ of State be authorized to communicate 
the anbatance thereof to the petitioner. 
(Signed) John J. MgGsb, 

Qerky Privy GounciL 

BIFOBI OF THB MINX8TBR OP JUBTIGB. 

To JERa JExcdiency the Chvemor^Oenerai-in^ 
Council :— 

The undersigned haa had referred to him 
the petition of Mr. Hugh Graham, of the 
dty of Montreal, requeating Your Excellency 
to refor to the Supreme Court of Canada, for 
hearing and consideration, an enquiry aa to 
the oonatitutionality of the Acta of the Legia- 
lature of the Province of Quebec, intituled 
reapectively, "An Act to incorporate the 
Society' of Jeaua" (60 Vic, cap. 38), and "An 
Act reapecting the aettlement of the Jeauita' 
Sitatea (61-62 Vic, chap. 13), and he haa the 
honor to report aa followa :^ 

The former of theae Acta—" An Act to in- 
c<»rporate the Society of Jeaua"— waa aaaented 
to by the Lieutenant-Governor of Quebec, 
and went into force on the 18th day of May^ 
1887, and no requeat has been made for ita 
disallowance, nor was any question raised aa 
to ita validity, ao far aa the underaigned is 
aware, until nearly eight montha after the 
of the aeoond of the two atatntea 



mentioned in Mr. Gimham'a petition, the 
" Act reapecting the aettlement of the Jeauita* 
Eatatea," which waa aaaented to, and went 
into force the 12th of July, 1888. 

It may be further obaerved, aa regarda the 
Act of incorporation above mentioned (of 
1887), the validity of which haa lately been 
called in queation, Uiat that Act differs only 
from the Act incorporating the Jeauita paaaed 
by the Quebec Legialature eighteen yean 
ago (chapter 46 of 1871) to which no excep* 
tion haa ever been taken, ao fkr aa the 
underaigned ia aware, in that the Act of 
1871 incorporatea the Jeauita living within 
the city of Quebec, while the Act (tf 1887 ia 
co-extenaive with the provincial juriadiction, 
and it differa alao in certain other mattera of 
mere detail, which do not appear to concern 
the validity of the enactment in any way. 
Mi, Graham informa your Excellency that 
"grave doubta have been expreaaed and 
exiat regarding the legality and conatitntion- 
ality" of the two Acta, firat above mentioned, 
and that " it ia deairable that an opinion 
ahould be pronounced upon the Acta by the 
higheat judicial tribunal in the Dominion.*' 
He appeara to have no other intereat in the 
subject than aa " a dtiaen of the Dominion 
of Canada and a taxpayer of the Province of 
Quebec." He ia, no doubt, actuated by 
public apirit and by a deaire to aid in remov- 
ing cauaea of uneaaineaa and perplexity from 
the public mind. 

In hia poeition aa " a dtiaen of the Domi* 
nion of Canada and a taxpayer of the pro- 
vince of Quebec ** his righta, in reapect to all 
auch queationa aa may ariae tmder the two 
atatntea which hia petition refera to* are 
mainly, if not altogether under the care of 
the Legialature and Government which have 
been chosen to adminiater public afiaira in 
that province under the proviaiona of the 
Britiah North America Act To aUte this 
propoaition more explicitly, and to point out 
what appears to be the petitioner'a poaition 
under the conatitution aa ** a citiien of the 
Dominion and taxpayer of the province " in 
regard to the enactmenta which he now de- 
sires to be made the subject of judidal deci- 
sion, the underaigned bega to call attention to 
the following pointa : — 

1. The petitioner waa duly >apreaented in 
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the Legialatqre by which these enactmentB 
were adopted, and his representatives there 
seem to have concarred in the adoption of 
botii these statutes almost with unanimity. 

2. He had the right of petition and remon- 
strance against the adoption of these enaclr 
ments. He has not informed yonr Excellency 
whether he availed himself of that right 

3. If he does not partake of the douhts 
which he informs your Excellency "have 
been expressed and exist regarding the le- 
gality and constitutionality " of these Acts, it 
would seem reasonable that he should leave 
to those who are immediately interested, and 
who, perhaps, entertain the doubt which his 
petition refers to, the duty of having the 
validity of these Acts determined by the 
Courts, or of addressing to yonr Excellency 
SQch arguments as might indicate that their 
doubts aje well founded and reasonable. 

4. If the petitioner shared these doubts, 
he had, further, the opportunity of represent- 
ing them to your Excellency and of showing 
what they ^ ere founded on, before the dates 
when your Excellency signified to the Lieu- 
tenant-Governor of Quebec that these Acts, 
respectively, would be left to their operation. 
Ample opportunity was afforded for sc^h ex- 
pression, as both the Acts remained without 
action being taken on them by the Govern- 
ment of Canada for several months after 
their final passage in the Province of Quebec. 
The petitioner did not make his present re- 
quest until long after your Excellency had 
intimated that the Acts referred to would be 
left to their operation, and until, by lapse of 
time in the case of the Incorporation Act, as 
well as by the obligations of public faith and 
booor in regard to both of them, it had 
ceased to be in your Excellency's power to 
interfere with their operation. 

5. The petitioner has still the opportunity 
of calling the attention of the Government of 
his province to the desirability that the 
Btatotee referred to should not be acted on, by 
the transfer of the public money and property 
being completed, as contemplated by the 
" Act respecting the settlement of the Jesuits' 
estatefi" until the doubts referred to have 
been set at rest 

6. The petitioner has, furthermore, the op- 
portunity of calling on the Attorney-General 



of his province to take legal proceedings, in 
accordance with the law of his own province, 
to test the validity of the Act of Incorpora- 
tion. If that Act should be decided to be 
invalid and unconstitutional there can be 
little doubt that the second Act will be nuga- 
tory, as the grant of money and land which 
the second Act authorizes is, by its terms, to 
be made to the corporation established by 
the " Incorporation Act." It does not appear 
that the petitioner has made any such appli- 
cation to the Attorney-General of Quebec, 
but it may be proper for the undersigned to 
call the attention of your Excellency to the 
explicit provisions on this subject in the Code 
of Civil Procedure of the province of Quebec. 
Articles 997 and 998 of that Code, as 
amended, read as follows :— 
997. " In the following cases : — 

1. ''Whenever any Association or number 
of persons act as a corporation without being 
legally incorporated or recognized ; 

2. " Whenever any corporation, public 
body, or board, violates any of the provisions 
of the Acts by which it is governed, or be- 
comes liable to a forfeiture of its rights, or 
does or omits to do acts the doing or omission 
of which amounts to asurrender of its corpor- 
ate rights, privileges and franchises, or exer- 
cises any power, franchise or privilege which 
does not belong to it, or is not conferred upon 
it by law : - 

" It is the duty of Her Majesty's Attorney- 
General for Lower Canada to prosecute, in 
Her Majesty's name, such violations of the 
law, whenever he has good reason to believe 
that such facts can be established by proof, 
in every case of public general interest ; but 
he is not bound to do so in any other case 
unless sufiicient security is given to in- 
demnify the Government against all costs to 
be incurred upon such proceeding : and in 
such case the special information must men- 
tion the names of the person who has solicited 
the Attorney-General to take such le^al pro- 
ceedings, and of the person who has become 
security for costs." 

" 998. The summons for that purpose must 
be preceded by the presenting to the Superior 
Court, or to a judge, of a special information, 
containing conclusions adapted to the nature 
of the contravention, and supported by an afl&- 
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davit to tbe satisfaction of the Conrt or jndge ; 
and the writ of sammons cannot issae upon 
such information without the authorization 
of the Court or judge. 

" This writ, as well as the writs of quo war- 
rantOy mandamus, and prohibition, shall be 
in the same form as ordinary writs of sum- 
mons." 

These articles seem to afford ample means 
of testing the validity of the Act of incorpo- 
ration. The Society of Jesus in the province 
of Quebec is undoubtedly acting as a corpo- 
ration, as is shown by the preamble to the 
Act respecting the settlement of the Jesuits' 
estates, and it is so acting *' without being 
legally incorporated or recognized,'' as men- 
tioned in Article 997, if the Act of incorpora- 
tion is invalid. If the doubts which the 
petitioner refers to are sufficiently grave and 
well founded to justify your Excellency's in- 
terference with such statutes, by insisting on 
their validity being made the subject of con- 
tention in the Courts, they are sufficiently 
grave and well founded to induce the Attor- 
ney-General of Quebec to proceed under the 
enactments just cited. The petitioner having, 
by the constitution, as *' a citizen and tax- 
payer" the safeguards and remedies which are 
above mentioned, it eeems im necessary, and 
far out of tiie usual course, that he should 
pass all these remedies by and ask your Ex- 
cellency to intervene, by a proceeding, which 
is intended, as the under8igned will presently 
suggest, for widely different purposes. It 
may be added here that the questions which 
he desires to have raised and settled may be 
raised in the Courts at any time, by any per- 
son who has a direct and substantial interest 
affected by either statute, and that in any 
litigation which may so occur, or in the pro- 
ceedings which may be instituted by the 
Attorney-General of Quebec, at the instance 
of the petitioner, resort may, and almost inev- 
itably, will be had to the " highest judicial 
tribunal in the Dominion," which is the 
Court by which the petitioner alleges " an 
opinion should be pronounced upon these 
Acts." 

If the Attorney General of the province of 
Quebec, in view of the specific enactments of 
the Code of Civil Procedure, before cited, 
does not deem it proper to interfere, and if 



no individual having a direct and robstantial 
interest in the qnestions raised Should think 
it proper to interfere, or should think the 
doubts to which the petitioner refers not suffi- 
ciently grave and well founded to justify 
legal proceedings being taken, it is difficult 
to see on what groonds yoar Excellency 
should be called on to compel litigation, on 
the result of which no right of the Dominion 
of Canada would depend, and which could 
not even be serviceable as affording a guide 
to any action on the part of your Excellency's 
Government The petitioner, however, con- 
siders, evidently, that in addition to the 
rights and remedies which are above men- 
tioned, he may properly call on your Ex- 
cellency to exercise, in regard to these Acts, 
the power conferred on you by " The Supreme 
and Exchequer Court Act " by referring to 
the Supreme Court of Canada, for an opinion, 
the questions which have arisen respecting 
their validity. 

As to this, the following considerations are 
respectfully submitted : The provision which 
confers that power on your Excellency was 
undoubtedly intended to enable theGovemor- 
General to obtain an opinion from tbe 
Supreme Court of Canada in relation to some 
order which his Government might be called 
on to make, or in relation to some action 
which his officere might be called on to 
adopt For the guidance of your Excellency, 
or of your officers, the provision may be ft 
valuable one, but, used as a means of eolving 
legal problems in which the Government of 
Canada has no direct concern, however much 
they may interest or excite the public mind, 
as the petitioner seems to propose, or used to 
compel an adjudication on private rights and 
intoreste, it would be perverted, the under- 
signed humbly submito, into an arbitrary 
and inquisitorial power, anticipating and 
interfering with tbe ordinary course of 
justice. Used in that manner it would be- 
come in time a means of depriving the 
provincial courts of their functions to a 
considerable extent, as every important and 
influential interest affected by legislation 
would seek the opinion of the Supreme 
Court of Canada by application to tbe Gov- 
ernor-in-Council to have such opinion ob- 
tained, and the provincial courts would be 



THB LEOAL NEWS. 



28t 



m a great degree bound by the opinions so 
pronounced, however inadequately the parties 
ooncemed might have been represented. 
The rights of parties concerned would be 
practically concluded without their having 
had the opportunity which the laws of the 
respective provinces give them of submitting 
those rights voluntarily for decision in the 
mode, and on the proof, which may seem 
best adapted to elicit a thorough investiga- 
tion. If the parties interested did not take 
part in such enquiries before the Supreme 
Ckmrt of Canada, the ex parte decision on 
their rights would be an unsatisfactory 
method of disposing of the questions in- 
Tolred ; if they did participate, under the 
compulsion of the proceeding by which the 
Government in sending the question to the 
court had actually acted as a plaintiff, in 
calling them to the bar of the tribunal, the 
Supreme Court would, to that extent, be 
tamed into a court of fiist instance instead 
of being what Parliament declared it should 
be, a court iA appeal 

Those whose rights are in any way afiected 
by legal questions should, unless some inter- 
est on the part of the Grovemment being in- 
volved, a different course is necessary, be 
permitted to raise and discuss such questions 
in the form, at the time, and before the tri- 
bonal of their own choice, without being 
hampered by an opinion certified by the 
highest tribunal on an ex parte argument, it 
may be, or, at any rate, without the presen- 
taUon of facts and testimony which may have 
an important influence on the decision which 
should be arrived at, and which are presented 
in the course of ordinary legal proceedings. 

An enactment similar to that contained in 
the Supreme and Exchequer Court Act, to 
which the petitioner refers, exists in England 
in relati(»i to the Privy Council, and enables 
Her Majesty's Government to ask the Judi- 
cial Committee of the Privy Council to cer- 
tify an opinion to Her Majesty on questions 
of law which may be referred to that Com- 
mittee by Her Majesty. In no case, that the 
Qudeisigned has been able to find, has that 
po^erbeen used, excepting when some action 
on the part of Her Majesty's Government or 
her officers required to be guided by judicial 
decision, and then very rarely. In no case 



does it seem to have been used at the in- 
stance or on the application of the subject, 
whether possessing special interest in the 
question raised, or having only an interest 
as one of the "citizens and taxpayers" of the 
country. Of the vast number of colonial 
statutes which have been passed since that 
provision was enacted, scores have been dis- 
allowed and thousands have been left to their 
operation, but not one has ever been referred 
to the Judicial Committee for adjudication on 
its constitutionality, even when disallowance 
was petitioned for. 

It may be safely concluded, therefore, that 
the object and scope of the enactment are 
not to obtain a settlement by this summary 
procedure of legal questions even of great 
public interest, or to obtain an adjudication 
upon private rights, but solely to obtain ad- 
vice which is needed by the Crown in affairs 
of administration. This being the case* your 
Excellency might, not inappropriately, give 
to the petitioner an answer like that which 
was given on the 13th December, 1872, by 
the Registrar of Her Majesty's Privy Coun- 
cil to a request that the opinion of the Judi- 
cial Committee might be obtained as to the 
validity of a statute of New Brunswick. In 
that answer it wan stated that Her Majesty 
could not be advised to refer to a committee 
of the Council in England a question which 
Her Majesty had no authority to determine, 
and on which the opinion would not be bind- 
ing on the parties. Indeed, there seems 
much reason to doubt, both from this autho- 
rity and from general principles, that the 
decision of the Supreme Court on such a re- 
ference would be binding on any parties or 
on any interests involved. It would simply 
advise your Excellency as to the opinions 
entertained by the members of the Court 
The precedents in Canada are like those in 
Great Britain. 

After quoting the Canadian precedents the 
report continues : — These references were 
therefore in the line of the references made 
by Her Majesty's Government, and were in 
relation to proceedings which the Govern- 
ment of Canada or its members or officers 
were called on to take with regard to the Act 
incorporating the Jesuits in the Province of 
QuebeC} and with regard to the "Act Respect- 
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ing the settlement of tbe Jeeuits' Estates/' 
no sach reasons exist for such a reference. 
Your Excellency has no action to take in 
respect to the statutes on which advice can 
be required. The Act of Incorporation was, 
as before remarked, left to its operation long 
ago, without a request being made for its dis- 
allowance. No power now remains in your 
Excellency to disallow it The Act respect- 
ing the settlement of the Jesuits' Estates was 
assented to by the Lieutenant-Governor of 
Quebec on the 12th day of July, 1888, was 
transmitted to the Secretary of State of 
Canada on the 8th day of August. 1888, and 
on the 19th day of January, 1889, the Lieu- 
tenant-Governor of Quebec was notified that 
it would be left to its operation. 

No doubt existed then, or exists now, on 
the part of your Excellency's advisers that 
the enactment is within the power of the 
Legislature of Quebec. After the decision of 
your Excellency-in-Council that the Act 
should be left to its operation, and after the 
notification of the fact to the Lieutenant- 
Governor of Quebec, it may be doubted 
whether even the power of disallowance re- 
mains, but it seems quite clear that it would 
be contrary to all constitutional usages that 
an Act, in respect of which that signification 
had been formally made, should afterwards 
be disallowed. The inconvenience of such a 
practice would be extreme. No provuicial 
statute, even for the incorporation of a com- 
pany, for the building of a railway, for effect- 
ing a loan, for the transfer of property, or, 
indeed, for any purpose, could be safely acted 
upon until the expiration of a year from its 
transmission to the Secretary of State for 
Canada, even though declared by the Gover- 
nor-General-in-Council to be unobjectionable 
lest, within a year, on some new objection 
being started, it miglit be disallowed. 

Your Excellency is doubtless aware, that, 
of the hundreds of Acts which have been 
passed every year by the legislatures in 
Canada, there are many statutes of doubtful 
validity, and there have been some which 
have been declared by the advisers of the 
Governor-General, from time to time, to be 
beyond the powers of the legislatures which 
passed them. Most of these have been left 
to their operation, and their validity has been 



left to be tested by those interested in doing 
so. Indeed, this course has nearly always 
been followed in the case of Acts of doubtful 
constitutionality, excepting where some in- 
terference with the powers of the Federal 
Government would result, or where seriouB 
confusion or public injury was likely to ensue 
from such a course. If your Excellency were 
to be called upon to refer to the Supreme 
Court the question as to the validity of every 
enactment in respect of which ** grave doubts 
have been expressed and exist " on the part 
of persons within the province concerned, or 
outside of it, a new system, not in force in any 
other country, one which is of very doubtfal 
utility, considering the facilities which exist 
in every part of the country for raising and 
deciding legal questions by the ordinary pro- 
cess of law, and one which may be very burden- 
some, harassing and expensive for the pro- 
vincial governments and private persons, will 
have been established, under an enactment 
not intended to be so used. The Acts referred 
to in the petition relate only to the province 
of Quebec. They do not conflict in any de- 
gree with the powers of the Parliament of 
Canada, or with the rights and powers of your 
Excellency. They do not concern in any 
way your Excellency's officers, and they do 
not affect the revenue or property of Canada 
or any interestof the Dominion. They should, 
therefort>, in the opinion of the undersigned, 
be left to the responsibility of those whom 
the constitution has entrusted with the power 
to pass enactments relating to " property and 
civil rights," relating to the public property 
and money of the province, relating to the 
" incorporation of companies with provincial 
objects," " relating to education." relating to 
matters of " a merely local or private nature 
in the province," and relating to the other 
matters which such enactments directly 

affect. 

rio be oontinned.] 

GENERAL NOTES^ 

Calls to thi EirousH Bae.— The lists of etadenta 
of the Inns of Court who have passed in reoentez> 
aminatioM, are ottriously besprinkled with laoh names 
as the following: Ramohandra Shriniwas Ohitgapi, 
Chhotubhni Khandubhai Desaf, PranjiTan JaijtTsn 
Mehta, lyotischandra Mittra, PesUnji Jamaaji P*d- 
shah, etc. The proportion whioh the foreign bean to 
the home element is remarkable. 



THE LEGAL NEWS. 



ghe S^g»J S^ws. 



YouXn. SEPTEMBER 14, 1889. No. 37. 



VEXATIOUS LITIGATION. 

Whibt bond fide Buiton are disoonraged 
by the delay and expense of proceedings in 
the oooita, the same canses are a powerful 
weapon in the hands of certain litigious 
penons, ^ho endeavor by persistency to 
drive their opponents into giving that which 
the law refnsefi, or to satisfy their own 
smbition or personal spite against innocent 
people. Attempts have lately been made 
to check sach proceedings, and in one case, 
at least, the attempt has proved snccessful 
The powers of the Court to deal with these 
cases are not very extensive, and it is im- 
portant to know exactly what they are. 

1. By Order XXV. R. 4, B.S.C. : " In case 
of the action or defence being shown hy the 
pleadings to be frivolous or vexatious, the 
court or a judge may order the action to be 
stayed or dismissed, or judgment to he en- 
tered accordingly, as may be just.'' This 
rule has two defects: (1) It only applies 
when the pleadings themselves show that 
the proceedings are vexatious, and a party 
can generally so frame his pleadings as to 
avoid the operation of the rule- (2) An 
order made under the rule is itself subject 
to appeal, and there is nothing to prevent 
a defendant who seeks to get a frivolous 
action dismissed from being taken up to the 
House of Lords before he can finally get 
rid of his adversary. 

2: But the Court has also an inherent 
power to prevent abuse of its process by 
staying vexatious actions, though not shown 
on the pleadings to be so. This power has 
been exercised in a variety of cases— for 
instance, where an action was brought 
against a clerk of the F^tty Bag Office for 
not sealing a writ which he was not bound 
to seal : 0o9tro v. Murray, 32 L. T. Rep. N. 8. 
675; L. Rep. 4 Ex. 213. One of the first 
cases of the kind arose out of an action 
broogbt for false imprisonment against Mr. 
Justice Mellor by a prisoner whom he had 



tried and sentenced. The action failed, and 
the plaintiff then brought an action for 
libel against Mr. Justice Melloi's solicitor 
in respect of the pleadings in the former 
action. The action was stayed on the ground 
that it was a gross abuse of the process of 
the court : Jacobs v. iSatvn, 30 L. T. 366. The 
leading case on the subject is the MetropoliUin 
Bank v. Pooky, 63 L. T. Rep. N. 8. 163 ; 10 
App. Cas. 210. That was an action brought 
by a bankrupt, whose adjudication in bank* 
ruptcy had not been set aside, against the 
defendant for maliciously procuring the 
bankruptcy. The House of Lords ordered 
the action to be disniissed as frivolous and 
vexatious, and Lord Selborne says that, 
"Before the rules were made under the 
Judicature Act, the practice had been estab- 
lished to stay a manifestly vexatious suit 
which was plainly an abuse of the authority 
of the Court although, as far as I know, there 
was not at that time either any statute or 
rule expressly authorizing the Court to do 
it The power seemed to be inherent in 
the jurisdiction of every court of justice to 
protect itself from the abuse of its own pro- 
cedure." Perhaps the case that carries this 
principle furthest is Ex parte Chriffin, 41 L. T. 
Rep. N. & 416; 12 Ch. Div. 480, where the 
Court refused to make an adjudication in 
bankruptcy, although there was a good 
petitioning creditor's debt, and an act of 
bankruptcy had been committed, upon its 
being shown that the bankruptcy petition 
was presented, not with the b(ma fide view of 
obtaining an adjudication, but as a means 
of extorting money. And the Court will 
exercise this power, even where the facts 
are in dispute, if the Court is satisfied that 
allegations are made on altogether insuffi- 
cient ground : Lawrence v. Lord Noireys^ 59 
L. T. Rep. N. 8. 703. 

But the most important application of this 
principle is that of restraining a party from 
taking any further proceedings except upon 
certain terma This was first done in the 
cases of Orepe v. Loam, and Bulteel v. Grepe^ 
58 L. T. Rep. N. 8. 100 ; 37 Ch. Div. 168. In 
these actions, numerous applications were 
made by some of the parties for the purpose 
of setting aside or varying the judgments 
previously obtained in the actions. Upon 
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one snch application the Court of Appeal 
made an order ** that the said applicants, or 
any of them, be not allowed to make an> 
further applications in these actions, or 
either of them, to this Court, or to the Court 
below, without the leave of this Court beina: 
first obtained, and if notice of any such 
application shall be given without such leave 
being obtained, the respondent shall not be 
required to appear upon such application, 
and it shall be dismissed without being 
heard." This was followed by the case of 
Mrs. Davies, 21 Q. B. Div. 236, against whom 
a somewhat stronger order was made, vijs., 
'* That the said Maria Anne Davies be not 
allowed to issue any writ of summons, or 
make any application against any person or 
persons without the leave of a judge at 
chambers being first obtained. And if any 
notice of any application or motion be given 
without such leave being first obtained. . . . 
the respondent shall not be required to 
appear unless the Court shall otherwise 
order." This order has been acted on several 
times, and the Court have refused to hear 
applications made by Mrs. Davies without 
leave having been first obtained. The weak- 
ness of such orders is that they are them- 
selves subject to appeal, and they cannot be 
made to bind any higher court than that in 
which they are made. An unfortunate 
defendant may still be dragged from court 
to court by a determined plaintiff, and he 
would be bound to appear in any court above 
that in which the order was made. It would 
be very desirable to give a judge at chambers 
a general power to make orders restraining 
all further proceedings by a party without 
leave, and relieving any other parties from 
the necessity of appearmg upon appeals 
from such orders. 

3. We must also notice that the Court 
will grant an injunction restraining a party 
from taking proceedings of a particular kind 
in violation of an enforceable agreement not 
to take such proceedings : BemrU v. Woodf 
40 L. T. Rep. N. S. 445 ; 12 Ch. Div. 605, 630, 
or other entirely unjustifiable proceedings, 
Cercle Restaurant v. Lavery, 18 Ch. Div. 655. 

4. When a frivolous or vexatious appeal 
is made to the Court of Appeal the appellant 
may be ordered to give security for costs : 



UM V. Hales, 47 L. J. C. P. 380, and a party 
is generally required to do so before appeal- 
ing to the House of Lords. 

5. In the cases of persons suing in forma 
pavperie the court has power to dispauper a 
party who conducts vexatious proceedings, 
and he may then be put upon terms as to 
costs, or compelled to give security, just as 
other persons may be : Hdwei v. Johjuon, 1 
Y. & J. 10. 

6. A defendant, against whom proceedings 
are taken maliciously, and without probable 
cause, has also remedy by action if be can 
show special damage : Quart!! HiU Company 
V. Eifre, 49 L. T. Rep. N. a 249, 50 lb. 27; 11 
Q. B. Div. 674. But, as may weU be 
supposed, this remedy is not often resorted 
to. — Law TimeSy (London.) 



JUDICIAL CCMMITTEE CF THE PRIVY 
COUNCIL. 

London, July 25, 1888. 

/V^MvU .*— Lord Watson, Lobd Bbahwbll, 
Lord Hobhousb^ Sot Basnbs Pbaooce, 
Sir Richard Cough. 

Thb Corporation of thb Town of St. John's, 
Appellant, and Ths Cbntral Vsrmont 
Railway Co., Rbspondbntb. 

RaUway bridge and railway tfock—Anestrngnt 
qf'-AO Vict, (ft) ck. 29,«c«. 828 <fe 827— 
Injyn^ionr—Extendon of town limUs to 
middle of navigahle river—Intra viret of 
local Ugidature-^^^ Vict. (Q.) efu 62. 

Hbld : — {Affirming the judgment of the Supreme 
Court of Canada, 14 Can. S.C. R. 288), 
Uiatihe portion of the railway bridge bidlt 
over the Richelieu river, and the railway 
track belonging to the company, appeUanis, 
wUhin the limita of the town of 1^ John% 
are exempt from taxaUon under aece. 326- 
327 o/40 Via. (Q.) c?L 29, although no re- 
turn Jiad been made to the eouncU by the 
company, of the actual value of their real 
estate in the munic^f>aliiy. 

2. That a writ of injunction was the proper 

remedy to enjoin the corporation to desist 
from all proceedings to collect assessments 
illegally imposed. 

3. That the clause in the Act of Incorporation of 

the town of St. John's, F.Q., extending the 
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Hmil» df the town to themiddle of the Rich- 
dieu river f a navigahle ritfer, ii intra vires 
cf the kgidaJtutn of the Provmee of Quebec. 

The jadgment of their lordBhips was pro- 
Qoanoed by 

Lord Watson : — 

By the Qaebec Act, 44 Vict., cap^ 62, which 
amends and consolidates previous statutes 
relating to the incorporation of the town of 
8t John's, the appellant corporation is (Sect. 
d6) aothorized to levy annually on all lands, 
town lots, and parts of town lots within the 
mimldpality, with the buildings and ereo- 
Uoos thereon, a soin not exceeding one half 
cent in the dollar on their whole real value 
as entered on the assessment roll of the 
town. Section 98 of the Act incorporates 
certain sections of ** The Town Corporation 
"General Clauses Act, 1876" (Statutes of 
Quebec, 40 Vict, cap. 60), including the 
tiuee following clauses, upon the construction 
of which this appeal mainly depends :— 

"S23. It shall be the duty of the valua- 
tors in office to make annually, at the time 
and in the manner ordered by the Council, 
the valuation of the taxable property of the 
numicipality, aeoording to the real value." 

''326. Every iron Bailway Company or 
wooden Bailway Company, other than those 
mentianed in the preceding section, and pos- 
BBBaing real estate in the municipality, shall 
toDamit to the office of the Council, in the 
month of May in each year, a return showing 
tbe actual value of their real estate in the 
monicipality other than the road, and also 
the actual value of the land occupied by the 
road, estimated according to the average 
value of land in the locality. 

''Such return must be communicated to 
the valuators by the Secretary-Treasurer in 
doe time." 

" 327. The valuators, in making the valua- 
tion of the taxable property in the muni- 
cipality, shall value the real estate of such 
Com[MUiy according to the value specified in 
the rstom given by the Company. 

** If inch return has not been transmitted 
^ the time prescribed, the valuation of all 
the immovable property belonging to the 
Company shall be made in the same manner 
•8 that of any other ratepayer." 

'HiA Central Vermont Railway Company, 



the respondent in this appeal, is the owner 
of a line of iron railway, part of which is 
within the municipal limits of the town of 
St John's. The municipal boundary extends 
to the mediumfUum of the Richelieu, a navi- 
gable river, over which the respondent's 
railway is carried by a wooden bridge, some 
of its piers having their foundations in the 
iolum of the river, which, in so far as the in- 
terests of navigation are concerned, is subject 
to the legislative authority of the Dominion. 
The respondent Company did not, in any of 
the years from 1880 to 1884, both inclusive, 
make the return to the Council which is 
prescribed by Section 326 of the General Act ; 
and, in each of these years, its real estate 
within the municipality was valued for the 
purposes of the assessment roll, by the 
official valuators of the town, in terms of 
Section 327. 

For the year 1884 the entry made in the 
roll was in these terms: — 

La Compagnie de Chemin de Fer 
de Central Vermont, 6tant pour la 
partie de son pont en bois dans les 
limites de la ville - - . - $12,000 

In each of the four years following, the 
valuation of the respondent's real estate 
within the boundaries of the town, as entered 
in the roll, included these two items : — 

Railway tracks from East Long^ 
ueuil Street to bridge - - - $10,000 

Part of railway bridge within lim- 
its of town of St John's - - - $10,000 

The appellant Corporation annually im- 
posed municipal assessments upon the basis 
of these valuations, no part of which has 
been paid by the respondent In consequence 
of such default, a distress warrant was issued 
by the Corporation empowering a baliff to 
distrain for the amount of the assessments 
in arrear, with interest 

The respondent Company, on the 18th De- 
cember, 1884, made application to the Su- 
perior Court of the Province of Quebec for a 
writ of injunction ordering the Corporation 
to stay proceedings upon the warrant until 
further orders of the Court ; and on the 19th 
December a writ of injunction was issued by 
Chagnon, J., upon the applicant's giving secu- 
rity in terms of the Quebec Act in that behalf 
of 1878. On the 10th January, 1885, the Cor- 
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poration filed a!petitioii to qaash the iiijaiic- 
tion, and after a variety of procedure, which 
it is unneceBsary to detail^ Chagnon, J., on 
the 10th March, 1885, gave jadgment annul- 
ling the writ of injunction, with costs. On 
an appeal by the present respondent, the de- 
cision of the Superior Court was unanimously 
affirmed by the Court of Queen's Bench for 
the Province, consisting of Dorion, C. J., with 
Monk, Ramsay, Cross, and Baby, JJ. 

The case was then carried by appeal to the 
Supreme Court of Canada, who, on the 20th 
June, 1887, reversed, by a majority of four 
against two, the judgments of both Courts 
below, found that the warrant and all pro- 
ceedings following thereon were illegal and 
null, and ordered tbat the same should be set 
aside, and that a writ of injunction do issue 
out of the Superior Court for Lower Canada, 
enjoining the Corporation to desist from all 
proceedings to enforce the warrant 

Chief Justice Ritchie, with whose opinion 
Strong, Henry, and Gwynne, JJ., substan- 
tially agreed, stated the real controversy be- 
tween the parties to be ^*whether or not 
" anything more of the land on which the 
*' superstructure of the railroad is placed can 
'* be assessed in addition to the land itself; " 
and on the construction of the clauses of the 
General Act already quoted, the learned 
Chief Justice was of opinion that " the Legis- 
*' lature has carefully protected railways from 
"any local assessment beyond the mere 
'* value of the laud, apart from, and indepen- 
*' dent of, the roadway with its superstruo- 
" ture." 

The two Judges of the minority were 
Foumier and Tascherean, J J. Foumier, J., 
does not, in his elaborate opinion, deal with 
the point which was said by the Chief Justice 
to constitute the real matter of controversy. 
Taschereau, J., on the contrary, states that the 
respondent attacked the warrant of distress 
on two grounds, the one affecting the whole 
assessments, and the other confined to the 
assessment for the year 1880. The learned 
Judge said, "The first, which applies to all 
'< the taxes claimed on the part of the appel- 
** lants'road on terra firma, is that the land only 
" occupied by the road is taxable, and not 
'* the road itsell" His reasons for coming to 
a different conclusion from that of the ma- 



jority are thus ezproased ^— " We have been 
" referred to the case at the Great Wegtem v. 
*< Souae (16 U. C, Q. B., 168), in which it was 
" held that only the land occupied by the rail- 
*' way and not the superstructure is taxable. 
** But this case has no application here, be- 
'' cause the Statute of 1853, Upper Canada 
*' Assessment Act, 16 Vict., cap. 182, sect 21, 
" does not provide, as the Quebec Statute I 
"have cited does, that if the Company fails 
** to make a return to the Council the valii»- 
" tion of all its immovable property shall be 
** made as that of any other ratepayer." 

Her Majesty, in accordance with the advice 
of this Board, was pleased, by Order-in-Coon- 
cil dated the 17th December, 1887, to allow 
the present appellants to enter and prosecute 
an appeal against the judgment of the Su- 
preme Court. In the petition for special 
leave, which is recited in the Order, the appel- 
lants set forth corzecUy the grounds upon 
which the learned Chief Justice, and the 
Judges who ooncuried with hiin« decided in 
favour of the present respondent, and then 
submitted, " that if the judgment of the Su- 
" preme Court, contrary to the view of both 
*< Courts in the Province and to that of the 
*' two French Judges in the Supreme Coort^ 
" is correct, the power of taxation of the ma- 
'* nidpalities in the Province of Quebec ia 
** greatly limited, and that whether it ie 
'' by law so limited is a question of great 
<( and general importance." 

Their Lordships would not have made any 
reference to these initial proceedings, had it 
not been that, at the hearing of the appeal, 
their time was chiefly occupied by an endea- 
vour on the part of the appellant Corporation 
to argue that^ as matter of fact, they had not, 
in any of the yearly rolls upon which these 
assessments were made, valued aught be- 
yond the land occupied by the railway, and 
that they did not desire to include, and had 
not included, the bridge or other auperstrao 
tures in the estimate. Their Lordships pur- 
posely abstain from laying down any rule as 
to the points which an appellant may com- 
petently raise under an appeal by leave from 
the Supreme Court of Canada. That moat 
depend upon the special circumstanoeB 
of each case. But it must be understood 
that parties who get such leave, upon the die- 
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tinct lepreBeniation that they desire to raise 
I ptfticakur qaestion of law of great and ge- 
neral importance, cannot he permitted, at the 
healing of the appeal, to change front and say 
thitnosach qnestion arises, and to argue 
that the case toms upon a question of fact 
which the Sapreme Court has wrongly as- 
sumed or decided. If the appellant Corpora^ 
tioo, in petitioning for the exerdse of Her 
Majesty's prerogative, had stated the same 
caM which they attempted to present in ar- 
gament, it is almost matter of certainty that 
leaYe to appeal woald have heen refused. 

Upon the oonstmction of the Municipal 
Acts, their Lordships entirely concur in the 
view taken hy Chief Justice Bitchie. Section 
323 of the General Act imposes upon the 
valnators appointed by the Council the duty 
of making a valuation of the '' taxable pro-^ 
perty of the municipality ;" and by the terms 
of Section 326 no part of a railway is made 
taxable property, except the land, as land, 
occupied by the road. In their Lordships' 
opinion the enactment of Section 327, to the 
efifect that, when the Company make no re- 
tarn, the valuation of all their immovable 
property shall be made in the same manner 
as that of any other ratepayer, refers to their 
immovable property already declared to be 
taxable, and simply amounts to a direction 
that the value of such taxable estate shall be 
estimated by the town's valuators instead of 
the Company itself. 

The judgment of the Supreme Court ought, 
tberefbrsy to be affirmed ; and their Lordships 
will humbly advise Her Majesty to that effect 
The appellants must pay the costs of this 
appeal 

Judgment affirmed. 

/ctm€, Q. C, and Qofre, for the appellants. 

J, & Hall, Q. C, (of the Canadian bar), and 
Macleod FuUarUm, for the respondents. 



TH£ JJilSUITS^ ESTATES ACT. 

[GoDiiDued f rom page 288.] 

There are other reasons, although perhaps 
of less importance, why in the opinion of the 
undersigned the petition cannot be favorably 
entertained. Without intimating, as has 
aheady been observed, that he has any 
hiterest beyond that of any other citizen and 



taxpayer, and without stating that he has 
even any doubts as to the validity of the 
legislation which he proposes should be 
tested, with the plain declaration of your 
Excellency's advisers that the Acts referred 
to are within the powers of the legislature, 
and with the declaration, which will be here- 
after referred to more particularly, of the 
House of Commons of Canada, that inter- 
ference with these Acts, on the part of your 
Excellency, was not to be advised ; the peti- 
tioner, in making the present request, pro- 
poses a course which would result Id the 
Government of the Province of Quebec, or 
the persons in whose favor these Acts were 
passed, being put to expense in defending 
the validity of these enactments in the 
Supreme Court of Canada aod, perhaps, 
ultimately, on appeal before the Judicial 
Committee of the Privy Council, unless they 
would submit to the decision being ex parU^ 
in which case it would have very little 
weight as a judicial determination. 

The petitioner has not, in the matter of 
costs, subjected himself to the same obliga- 
tions as an applicant would incur in the 
somewhat analogous case in which a private 
person seeks to use the name of the Oown, 
or of the Attorney-General, in a civil pro- 
ceeding in a court of justice^ He declares in 
his petition that he is willing to bear " the 
necessary costs of the Government" and '* as 
an evidence of such willinj^iess" he has 
deposited his certified cheque on the Bank 
of Montreal, payable to the order of the 
Deputy Minister of Finance for the sum of 
$5,000. This deposit is, therefore, made for 
the purpose of securing the " necessary costs 
of the Grovemmeni" of Canada, sliould a 
reference be made. So far as now appears, 
the case would seem to be one in which the 
Government of Canada would not be justified 
in appearing as a party to the reference, or in 
incurring any costs in respect thereto, the 
Dominion Government not having any im- 
mediate or direct interest in the controversy. 
It is not the practice of Her Majesty's Gov- 
ernment to interfere on a reference for 
advice, or to retain counsel to argue that the 
advice should be given one way or the other. 
Indeed, to do so would appear unseemly and 
inconsistent with the idea of seeking advice 
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and goidanoe, which is the theory on which 
each applications are made. The offer to 
pay the oosts of the Government as distin- 
guished from the costs of the only parties 
interested in the validity of the legislation 
in qnestion, is not, therefore, a very enor- 
mous one, nor would it afford any security 
to those who might deem it their duty to 
support or to oppose the allegation that the 
Acts in question were within the competency 
of the Legislature of Quehec. 

As Your Excellency's Government would 
he under no expense, even if the reference 
should he made, and would not in any event 
feel justified in availing itself of private 
generosHy to enahle it to carry on puhlic 
afiairs, the cheque enclosed hy the petitioner 
may properly be returned to him. 

The undersigned would remind Your 
Excellency that as regards the Act for the 
settlement of the Jesuits' Estates, a resolution 
in favor of disallowing the same was pre- 
sented to the House of Commons of Canada 
during the last session of Parliament, and 
was, after thorough discussion, negatived by 
an overwhelming majority. The will of the 
Houtse of Commons that the Act should be 
left to its operation in the usual way, as 
being probably within the powers of the 
Legislature which passed it, was thereby un- 
equivocally expressed. The attempt to attack 
the Act in the courts, by the use of Your 
Excellency's power to seek advice from the 
Supreme Court of Canada, would not, in the 
opinion of the undersigned be consistent 
with the deference which should be shown 
to that branch of Parliament, and would not 
be justifiable on the ground that the doubts 
which had been asserted, continued to be 
expressed by some who do not acquiesce in 
the conclusion then arrived at. 

The undersigned would, therefore, recom- 
mend that the petitioner be informed, when 
his cheque is returned to him, that his sug- 
gestion is not one that can properly be com- 
plied with. 

(Signed) Jno. S. D. Thompson, 

Minister of Justice. 
July 10th, 1889. 



PENSIONS. 
The following despatch has been published | 



in the Canada OazetUj with reference to 
pensions to of&cers transfsrred from the 
Imperial Civil Service :— 

Downing Strbobt, 20th August, 1889. 

My Lord,— With reference to the Earl of 
Carnarvon's Circular despatch of the 3rd of 
September, 1875, 1 have the honour to acquaint 
you that it has been decided that the Super- 
annuation Act, 1859, does not allow of a 
pension being granted thereunder in any 
circumstances whatever to an oflSoer <^ the 
Qvil Service retiring from public employ- 
ment under the age of 60 years, except on 
the ground of ill-health or of abolition of 
office. 

OfSoers who have been transferred from 
the Imperial Civil Service to the Civil Service 
o£a Colony in which the pensionable age is leae 
than 60 years, should therefore be given to 
understand that, on their retirement from 
Colonial service, the Lords Commissioners of 
the Treasury will not be able to award them 
pensions in respect of their Imperial service 
under the Act of 1859, if that retirement 
takes place under 60 years of age, unless It 
be for one of the two reasons above men- 
tioned. 

I have the honour to be. My Lord, 
Your most obedient humble servant, 
KNUTSFORD, 
The Office Administering the 

Government of Canada. 



INSOLVENT NOTICES, ETC, 

Quebec Qffieial Ocuette, Aug, 31. 

Judicial AhandonmenU. 

Solomon Adam, merchant, Gap St. Ignaoe, Aus. 27. 

Laotance Marquette, L^vis. Aug. 24. 

Antoine Perrotcn, trader, Hull, Aug. 21. 

Leonard Asa StearnB. doing bnsinen under the 
name of h- A. Steams A Co., lumberman, township 
of Hatley. Ang. 20. 

Eus^be St. Pierre* bntoher, Ste. Gan^nde. Ang. 22. 

Abel Viklin, oontraotor, Montreal, Aug. 17. 
Otiraton appointed. 

Re Mary Blisa Jaqaes (F. R. Riohardson k Co.).— 
Aaguste Singer. Montreal, ourator, Aag. 22. 

Re Norbert Lemaitre Duhaime, batter and oheeee 
manufacturer, Montmagny.— P. A. Ghoqnette, Mont- 
m<«gny, provisional guardian , Aug. 28. 

Re Eusdbe St. Pierre.— G. Desmartean, Montreal, 
ourator, Aug. 2B. 

Re Abel Valin.— C. Desmarteau, Montreal, ourator, 
Aug. 28. 
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B€ Baojamin Vall^. doiog bofiDon as Vallte 
Fr^nf. hotel keeper, Vaadreuil. — A. MoGregor, 
MoDfcraaliearator. Aac 21. 

Dwidendt. 

IUJm. Booenfaotf 8t R6mi.— Dividend, payable 
Sept 18, Kent A Tareotte, Montreal, joint onrator. 

& W. S. Bnmet A Co.. St Snareur.— First and 
final diridend. payable Sept 14, D. Aroand, Quebec, 
eeiator. 

i2e Tbomaa J. Clazton k Co.— Compodtion of 45c.. 
payable Aof. 29, P. 8- Roes, Montieal, ourator. 

/2eP. Coatn, St F«Ux.— First dividend, payable 
Sept 14, Kent 3c Tareotte. Montreal, joint onrator. 

Se J. F. C. Dnpuy, St John.— Dividend, payable 
Sept 18. Kent «fc Tareotte, Montreal , joint curator. 

B« Israel 9olden8tein, St. Polyoarpe.— First and 
final dividend of 24 p. e., payable Sept 3, J. MoD. 
Haiast Montreal, trustee. 

ReJ.V. Grenier. — Dividend, payable Sept. 18, 
Kent k Tureotte, Montreal, joint curator. 

& David Hambleton.— First and flnal dividend, 
payable Sept 19, H. J. Simpson. lAohute. curator. 

JUU.JL Ouimet.— First dividend, payable Sept 18, 
C Desmartean, Montreal, curator. 

Re F. X. Panneton.— First and final dividend, pay- 
able Sept 16, T. E. Normand, Three Rivers, cnrator. 

ReJL Patiy, Montreal. — First dividend, payable 
Bapt 18, Kent it Turootte. Montreal, joint curator. 

Re P. Plantier.— First and flnal dividend, payable 
Sept 28, C. Desmarteau, Montreal, curator. 

Re Aveiy R. Reed —First and final dividend, pay- 
able Sept. 16, Henry Miles, Montreal, curator. 

Re Ross Brothers, Shawville.— First and final divi- 
dend fSe.), payable Sept 8, J. MoD, Hains, Montieal, 
euitor. 

ReJ.± R. Taylor.— First dividend, payable Sept. 
n. W. A. CaldweU, Montreal, curator. 

SeparaUcm as to xfroperty. 

Camille Gooture vs. Joseph Samson, farmer, parish 
of St Charles, county of Bellechasse, June 6. 

Nathalie Lalonde vs. Joseph Lamarche, contractor, 
Montreal, Aog. 28. 

Alphontine Maher vs. Wilfrid Tardy, butcher, 
Pamh of St. Enfant J^ns du Mile End, Aug. 28. 



(Mbee Official Gazette, Sept. 7. 
Judicial AbandomnentJi, 
U. 0. David, St Hyacinthe. Sept. 4. 
M. 0. David, jr., St. Hyacinthe, Sept 4. 
Alexandre Houle, grocer, Montreal, Aug. 29- 
Attdi« Uferri^re, trader, parish of St- Barth61emi, 
diitriet of Richelieu, Sept. 2. 
Avila Palin, trader, Napierville. Aug. 10. 
Victor Turootte, Uilor, Sherbroo^Le, Sept 2. 

Cfuraton cgn>ointed. 

J.B. deVioq deCumptieh, tobacconist, Quebec— 
H. A. Bedard, Quebee, curator, Aug. 80. 

Re Jalie Desohdnes.— T. Gauthier, Montreal, cura- 
tor, Aof . 81. 

^Uaadre Lapointe.— C. Desmarteau, Montreal, 
««»»«, Sept. 4. 



]i€ New Glasgow Lumber Co.— Frank Weir, Mont- 
real, curator, Aug. 90. 

JU AviUPalin, Napierville.— P. R. M^rizsi, Napier- 
ville, curator, Aug. 20. 

Be Antoine Perrotont Hull.-^. McD. Hains, Mont- 
real, curator, Sept. 4. 

ReL. A. Steams k Co. — C Millier and J. J. 
Griffith, SheTbrooke, joint curator. Sept 2. 
Dividende. 

Re James Johnstone- — First and final dividend, 
payable Sept 24, W. A. Caldwell, Montreal, enrator. 

Re Raphael Maretski, Chambly Canton.— First and 
final dividend, payable Sept. 24, W. A. Caldwell, 
Montreal, curator. 

Rt P. Onellette^— First and final dividend, payable 
Sept. 80, P. Deshaies, St Angela de Laval, onrator. 

Re p. Plautier.— Seoond and final dividend, payable 
Sept 24, C. Desmarteau, Montreal, cnrator. 

Re A. Renaud A Co.— First and final dividend, pay- 
able Sept. 14, Bilodeau k Renaud, Montreal, joint 
curator. 

Separation om to property. 

R^ginaChaput vs. Amanda Vadnais, trader, Iber- 
ville, Aug. 22. 

Elmire Dubois vs. Hormisdas Labelle, farmer, St. 
J^rdme, Aug. 21. 

Marie Justine Dion vs. Francois Xavier Beancher 
dit Morency, Quebee, Aug. 28. 

Marie Hamel vs. Joseph limoges, trader, St J^i^me, 
Aug. 21. 

Elise Valine vs. Joseph Bouchard, deputy registrar, 
Sta. Martina, Aug. 27. 

SeparaJtumfrom bed and board, 

Georgine Gingras vs. Bvangeliste Cirenne, township 
of Bulstrode, Aug. 90. 



GENERAL NOTES. 



Thb Whipping Post.- The institution of the whip- 
ping post, which still survives in Delaware, did not go 
out of fashion in England until the close of the last 
century. On May 5, 1713, the oorporation of Donoaster 
directed that a whipping post be set up for punishing 
vagrants and sturdy beggars. Three eentnries ago this 
punif hment was carried to a cruel extent Owing to 
the dissolution of the monasteries by Henry VIH, a 
laige number of persons who depended on the charity 
of the good monks were thrown upon the country, and 
Parliament hastened to check the increasing vagrancy 
by an Act passed in 1581, which decUred that every 
vagrant should be carried to some market town or 
other place, and tied naked to the end of a cart and 
whipped through the streets till their whole body be 
bloody. Early in the last century the price paid for 
whipping was four pence, and the consubles' accounts 
included such items as arresting a distracted woman, 
watching her, and the fee for having her whipped. 
Whipping at the cart's tail, as provided for by the 
statute of Henry VIII, went out of use in 1506, when 
the whipping post was subscituted for the earlier 
maHioA,— Philadelphia Record, 

Am Opinion op Counbkl.— In the course of the argu- 
ment in the House of Lords of L^feU v. Kenncdnt a 
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OBM was mentioned which seemed to oause a gleam 
of intelligence to pubs between Lord Selbomeand 
Sir Horaee Darey. It was a decision of Vioe-Chan- 
cellor Malini in a case in which, when it came before 
him, he at once took a strong line against the plaintiff. 
Something was said of an opinion of counsel advising 
the action, whereupon the vice-chancellor looked up 
with a smile and said : " I am curious to know who 
that counsel could be." The plaintiff's counsel 
proffered the opinion, and the Viee-Chanoellor took 
it, protesting that he "should not like to injare the 
reputation of the young man who wrote it, and he 
would carefully cover the signature with a piece of 
paper, so as not to see his name." Said the counsel : 
•* There is no objection to your honor reading or giving 
the counsers name." Tne Vice-Chancellor proceeded 
to read the opinion, exposing its fallacies one by 
one in his humoious conversational way, and at the 
end of it he found the name of ** Roundell Palmer," 
then lord chancellor. It was the last opinion he w rote 
before he accepted the Qreat SeaL — London Law 
JoumaL 

Pbiboners a8 WiTNKBSis.— Writing on the subject 
of " Prisoners as Witnesses " a few yean ago, Mr. 
Justice Stephen remarked that •* it may seem para- 
doxical to say so, but it is nevertheless true that the 
class of accused persons who will get lea«t advantage 
from having their mouths opened are those who are 
entirely innocent of and unconnected with the crime 
of which they are charged— persons who have nothing 
to conceal and nothing to explain." It is rather re- 
markable that the learned judge should this week 
have presided at the trial of a case in which, not only 
did the prisoner get no advantage from, but it seems 
probable that conviction was due to, her mouth being 
opened. Down to the time of Mrs. Maybrick's state- 
ment, a verdict of '* not guilty " did not seem improb- 
able. It was not established beyond doubt that the 
deceased died of arsenical poisoning ; the '.facta did 
not show beyond doubt that, even if he died from 
arsenic, Mrs. Maybriok administered it. There was 
no proof that she purchased arsenic, except in the 
fly-papers ; there was the clearest evidence that the 
deceased had been in the habit of taking arsenic. 
There were doubtless many circumstances of the 
gravest suspicion, and there was the statement of the 
prisoner to her paramour that her hosband was *' sick 
unto death," made at a time when the doctors had 
not suggested that he was dangerously ill. But there 
was probably doubt enough to prevent a jury from 
convicting. When, however, the prisoner admitted in 
her statement that she had placed a white powder in 
the meat juice, the die was cast- All Sir Charles 
Russell could do was to urge that, while *'at first 
sight," the statement was "a self-incriminating one," 
it was "a remarkable one, and made under remarkable 
circumstances, and the jury must make such allow* 
ances as they thought fit." It may be surmised that 
the effect on the jury of the observations made by the 
learned judge on this statement, toward the close of 
his summing-up, turned the scale and insured the 
conviction. — Soliciton* Journal. 

The Press and Aotions opLibbi^— The Lmo Journal 
(London), says:— "In these days, when (aotions of 



libel are so frequently brougjit 
a proof-reader for libel would be a more unful mem- 
ber of the' staff than the Amerioan fighting editor." 

CoHTOBED RELATiOHSHiF.--Mr. tltttoy in " l4iw and 
Professional Notes " writes :-** It is announeed that 
a eon has been bom to Bz-King Amadeus and PriBOOBs 
Letitia, from which ensues a eniious result in the 
matter of relationahip. The parenta areusele and 
nieee, and, thenforo, the new-bom babe iB grand- 
nephew to ita own father and first oonsfai to ita own 
mother . What future oomplieatioDS may be expected 
from this strange pedigree ? " 

lONORijrcB OF Law.— The Bame writer says:— "In 
connection with ignorance of law, a story is told of 
Servius Sulpieius (when he oonaulted the famous 
Mucins ScsBvola on a point of taw) which may be 
worth rooiting. * Servius, cum in oausis onndis 
primum locum , aut pro certo post M. Tullium obtinerot, 
traditur ad oonsulendnm (^uintum Muclnm de re 
amici sui pervenisae ; cumQue eum slbi reepondiBBe 
de jure Servius pamm intollexisset, itemm Quintnm 
intorrogasse ; et a Quinto Muoio responsum esae, nee 
tamen peroepiBse: et ita oluurgatum cbbb a Quinto 
Mucio ; namque eum dixisse, Turpe esse patrieio, et 
nobili, et oausasoranti, jus, inquo versaretur,ignorare. 
S& velut oontumeliA Servius tractatus, operam dedit 
juri oivili; et hujus volumina complum extant; 
roliquit autem prope centum et ootoginta libros.' " 

Am Unbullixd Rkcobd.— During a recent trial of a 
case relating te a patent, the Atteraey-Geneial wished 
his junior to hand up to the judge a eopy of aonae 
correspondence, when the junior said that his copy 
was marked. Another barrister declined to part with 
his transcript for the same reason, adding that it was 
marked in red. Then turning round to a well-known 
Q.C engaged on the other side, the great man of law 
requested the loan of his oopy, saying he knew it was 
neither marked nor read.— CVfy Prtm. 

Tales of Btleb.- The assumed or real modesty of 
judges oonoeroing their own merits has often given 
rise to amusing little episodes, one of the best remem- 
bered of which relates to * Byles upon Bills.' A learn- 
ed counsel was pleading, before Sir John Byles, the 
author of the work, from which a quotation was made, 
and the book was held up^ * Does the leamed author 
give any authority for that statement ? ' inquired the 
judge. Counsel (referring to the volume): *No,my 
lord ; I oannot find that he does.' ' Ah T replied Sir 
John, * then do not trust him. I know him well.' Sir 
John always rode a very sorry horse, which legal wags 
nicknamed 'Bills,' in order that they might say, 
'There goes Byles on Bills;' concerning which we 
are told, in *A Generation of Judges,' that in an 
argument upon a oertain section of the Statute of 
Frauds, he put a case by way of illustration to the 
counsel arguing : 'Supposci Mr. So-and-so, that I were 
to agree to sell you my horse ; do yon mean to say 
that I could not reeover the priee unlesB,' and so on. 
The illustration was so pointed that there was no w«y 
out of it but for the counsel to say that that section 
applied only to things of the value often pounds. The 
retort was well appredatedby thoee who had ever 
seen the horse*— t^ Presa, 
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The election of Mr. N. W. Trenholme to 
the oflSce of BdUmnier by the bar of Montreal, 
&t the last annnal meeting, while on personal 
groands a well deserved compliment, was 
something more than that The election of 
a gentleman prominently connected with 
the law faculty of McGill University was 
significant that the opinion of the laiigest 
section of the bar favoured the changes in 
lectures and examinations advocated by that 
Univereity; and implied that the influence 
of that election would be felt in the General 
CoonciL The event has fulfilled the expect- 
ation ; for we find that the General Conncil 
has now acquiesced in the proposed reduction 
of the nnml>er of lectures, and has approved 
of the bill on the B. A. question introduced 
by Mr. (now Justice) Lynch. 



An important paper on Matthew Arnold 
by l/>rd Chief Justice Coleridge, has ai>- 
peared in the New Review, The comments 
of a personal friend upon so remarkable a 
man as Arnold, would, in any casot invite 
attention : when they emanate from a Chief 
Justice distinguished as Lord Coleridge is 
for eloquence and frankness, they are doubly 
attractive. The article is of some length, 
but there is so much ground traversed that 
the topics are necessarily treated with con- 
iHderable brevity. The putting on paper of 
one's impressions of a departed friend is not 
in itself an agreeable task. As the Chief 
Justice observes. " Life does not need fresh 
melancholy ; but to live long is to survive 
our friends, and to write about them is to 
bring back the memory of delights which 
can recur no more, and to look from the 
western sky into the east behind us which 
seems cold and grey now that the light of 
tlie sun has forsaken it .... Do what one 
will, it must be a melancholy business.'' 
Lord Coleridge's estimate of Arnold as a 
I poet need not be specially referred to in 



this place; but incidentally his lordship 
gives us a list of the immortals, which, from 
such a source, will be of greater interest 
than Sir John Lubbock's hundred books. 
The ** greatest " are Homer, Vii^l, Dante, 
Shakespeare — " their laurels are as fresh as 
when they wore them, their verses as living 
as when they uttered them»" Then the 
" very great men " are the Greek tragedians, 
Lucretius, Milton, Jonson, Ford, Racine, 
Moli^re, Spenser^ Dryden and Pope. The prose 
writings of Arnold are divided into literary, 
political, and theological. While paying a 
hi^h and deserved tribute to his powers as 
a literary critic, Lord Coleridge differs from 
Arnold's political conclusions, and points out 
the reason why his suggestions, as they 
seem to him, were inadequate and un- 
practical The Chief Justice, for example, 
is forced to differ from what Arnold wrote 
about " America " — meaning the United 
States. His lordship makes a comparison 
which, though it may be unpalatable to 
some of his readers, is probably just "Some 
of his (Arnold's) quotations from American 
newspapers are absurd and contemptible 
enough; some of their popular habits and 
customs bore an Englishman; the national 
swagger offends the taste; the national 
literature, exceptis excipiendist does not per- 
haps reach the European standard; the 
worship of mere money is vulvar in both 
senses of the word. But who are we, to 
throw stones at others for these things? 
They are undesirable as much in England 
as in America; and an American visitor 
can find them in England as easily as we 
find them in America. The French are con- 
stantly dwelling on the bruialiU des journaw: 
anglais; and apart from this charge an 
American might make his countrymen merry 
with extracts judiciously culled from papers 
popular in drawing-rooms. Some of our 
habits, depend upon it, seem as senseless 
and tiresome to foreigners as the handshak- 
ing receptions do to us. Can anything be 
more absurd than evening parties and those 
who frequent them, so far as they do frequent 
them ? Is the American swagger one whit 
more offensive than the cool insolence of 
the Briton?" 
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Probably the moBt interesting part of 
Lord Ck)leridge*8 paper is his reference to 
Arnold's religious writings. His treatment 
of this subject shows that the engrossing 
duties of his high office have not caused 
him to be inattentive to the moment- 
ous course of religious thought and in- 
quiry. He quotes "that tremendous passage" 
in Cardinal Kewman's "Apologia:" **The 
Bight of the world is nothing else than the 
prophet's scroll, full of ' lamentationsi and 
mourning, and woe.' To consider the world 
in its length and breadth, ito various history, 
the many races of man, their starts, their 
fortunes, their mutual alienation, their con- 
flicts; and then their ways, habits, govern- 
ments, forms of worship ; their enterprises, 
aimless courses, their random achievements 
and acquirements, the impotent conclusion 
of long-standing facts, the tokens so faint 
and broken of a superintending design, the 
blind evolution of what turn out to be great 
powers or truths, the progress of things, as 
if from unreasoning elements, not towards 
final causes, the greatness and littleness of 
man, his far-reaching aims, his short dura- 
tion, the curtain hung over his futurity, the 
disappointments of life, the defeat of good, 
the success of evil, physical pain, mental 
anguish, the prevalence and intensity of sin, 
the pervading idolatries, the corruptions, the 
dreary hopeless irreligion, that condition of 
the whole race, so fearfully yet exactly de- 
scribed in the Apostle's words, ' having no 
hope and without God in the world' — all 
this is a vision to dizzy and appal ; and inflicts 
upon the mind the sense of a profound 
mystery which is absolutely beyond human 
solution." He compares with this St. Paul's 
words, " For we know that the whole creation 
groaneth and travailetii in pain together 
until now ; " and then comes this remarkable 
paaBa/gd from the pen of the Chief J ustice 
himself: ** The great apostle and the great 
living writer both for theiu selves solved 
the awful mystery in the same way and 
almost in the same words ; but it is not to 
every one that * faith's transcendent dower' 
has been vouchsafed in such abundant 
measure ; and any fair man will probably 
not deny that the mode in which it is 



pulpit and the platform does not solve the 
mystery, does not recognize the facts, does 
not give rest or satisfaction to reverent and 
intelligent men not seeking doubts, but 
whom doubts have reached, to whom in- 
quiry seems a duty and proof a need, and 
who have accepted, not only as self-evident 
truth, but as a principle of conduct, the great 
saying that things are what they are and 
not other things ; why, therefore, should we 
desire to be deceived ? Surely the travesty 
of Christianity which surrounds us, the 
severance of doctrine from practice, of creed 
from conduct, the substitution even in pre- 
cept of outward ceremony for softening of 
the temper and purifying of the heart, the 
divorce probably never before so complete 
between good works and definite belief, the 
reproduction with curious fidelity of the 
state of things in which it was 'an agreed 
point amongst all people of discernment that 
Christianity is at length discovered to be 
fictitious ; ' the blindness of the cleigy and 
of religious men to the fact that the edifice 
which is so fair and seems so strong is un- 
dermined in all directions ; the a^'ful con- 
sequences which would follow from an open 
revolt against religion which the bigotry of 
Churchmen is but too likely to bring about, 
—thoughts of these things might well lead 
a man of lofty character and keen mmd to 
try to point out to his contemporaries what 
was the Christian verity which hi his judg- 
ment fable and superstition had joined to- 
gether to conceal, and piercing tlirough, or 
tearing ofi*,- the human incrustations ci so 
many centuries, to display once more the 
divine kernel of unspeakably precious truth 
which lies hid beneath them." The Chief 
Justice when he penned these sentences was 
doubtless prepared for adve;«e criticism, for 
on a previous page he writes : " On these 
(theological and religious) subjects few men 
can write what their readers differ from 
without creating irritation and offence. The 
subjects are too important, the intersits too 
deep, the connection with the inner and the 
higher life too close, for men to accept what 
they dislike with even so much equanimity, 
and that is little enough, as they can extend 
to politics. Prejudices are not necessarily 
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or less a matter of prejadioe. Few 

I tlunk out or reason out their religion, 
and in proportion to the strength of the pre- 
jiidioe is the annoyance when it is assailed, 
or even when it is shown to he what It is. 
Instead of meeting the arguments, the usual 
OOI1Z8B is to assail the argner; and with 
official or paid defenders of a creed, the too 
oonunon method is to assume a tone of 
moral saperiority, often ludicrously inap- 
propriate, to impute motive, to vilify charac- 
ter, and in defence of religion to violate the 
charity and good feeling which it is the first 
practical object of religion to inculcate and 
maintun." 

COUR DE CIRCUIT. 

Montreal, 10 juin 1889. 
Coram BiLANGsa, J. 

Le COLLfeGB COMMKRCIAL DE VaRBNNES 
V. HOUDB. 

Timom^Tax€'Oreffier de la aC—aP.a 280. 
JvGk : — lo. Que Us thwins doivent Hrc taxis en 
eaur etpar lejuge d la demande des Umoins ; 
2Bo. Qiie loraqu'un Umoin a quUti la Cour sans 
requhir la taxe^ U ne pent ensuiie se pri- 
senior au greffe du tribunal et se fairs taxer 
par le ffreffier^ lequel est sans droit de le /aire* 
Lea ttooins du demandeur avaient rendu 
i^moignage dans Tavant-midi et s'^taient re- 
tires sans reqo^rir taxe ; mais dans I'apr^ 
n&idi, aprds rajournement de la cour, lis se 
ravis^rent et se pr^ntdrent au greffe pour 
dtie tax^ par le greffier ; ce que fit ce dernier 
en rabsenoe des parties, et oette taxe fut in- 
close dans le m^moire de frais du demandeur. 
Le dtfendenr, se trouvant 1^ par ce pro- 
c4d6f prtenta & la cour une motion fond^ 
sor les faits ci-dessus, par laquelle il deman- 
dait que ce mtooire de frais fut r^vis6 en en 
letranchant la somme de $3.50 allouee ill^ 
galement aox t^moins du demandeur. 

An soutien de see pretentions, le d6fendeur 
cita I'art 280,CP.C.,et produisit Taffidavit 
de Tofficier de la cour pr^pos^ & la taxation 
dee t^moins. 

Pkb Cubiak. — II s'agit d'un m^moire de 
frais dont le d^fendeur demande la revision. 

II est 6tabli que lest^moins du demandeur 
qoittdrent la cour dans Tavant-midi sans Hre 



tax^, et que vers deux heures et demie de 
I'apr^s-midi, aprds rajourneSdent, ils se pr^ 
sent^rent au greffe et f nrent tax^ par le gref- 
fier. Je suis d'opinion (et c'est aussi Tavis 
de mes collies avec qui j'en ai conf(§r6), que 
les t^moins doivent 6tre tax^ sous les direc- 
tions du juge qui preside k I'enqu^te. II est 
bien vrai que leur taxe est inscrite par le 
greffier, mais avec I'approbation du juge. 
J'ajouterai qu'un t^moin qui aurait des rai- 
sons valables pourrait se presenter devant le 
juge et 6tre taxe peu de temps aprds avoir 
rendu t^moignage et m^me le lendemain, 
parce que le juge seul est invest! d'un pouvoir 
discr^tionnaire pour ces cas particuliers. 
J'en arrive done ft la conclusion que les te- 
moins du demandeur ne pouvaient ^tre taxte 
au greffe com me ils Tent ^t^ ; et la motion 
du d^fendeur est en consequence accord^ 

Bergevin et Ledair^ pour le demandeur. 

/. Q. ly Amour, pour le d^fendeur. 
(j. J. B.) 



SUPERIOR COURT— MONTREAL.* 

Assaut — Pc^nemon—Ihusse arrestation — Dom" 
mages, 

Jugi: — lo. Qu'une personne qui pretend 
avoir des droits sur un immeuble ne pent de 
son chef exercer ces droits violemment, et 
que le possesseur de cet immeuble a droit de 
repousser cette violence par la force ; 

2o. Que sous ces cfrconstances si Tagres- 
seur repouss^ fait arr^ter le possesseur de 
rimmeuble, apr^ son acquittement, ce der- 
nier a droit de poursnivre endommages pour 
fausse arrestation ; dans Tesp^ce, $150 de 
dommages furent accord^es. — FUiatrauU v. 
Priew, Gill, J., 9 avril 1889. 



Locataire — Possession — Opposition — Minoriti 
— Ratification — Procidures. 

Jugi ; — lo. — Que le locataire d'nne maison 
est pr^um^ dtre le propria tai re des effets qui 
s*y trouvent, et en avoir la possession i titre 
de propri^taire ; et que ce titre est suffisant 
pour faire maintenir une opposition, sauf 
preuve coutraire ; 

2o. Qu'un mineur devenu majeur pent ra- 
ti fier les procedures par lui faites pendant sa 

*£i) appear in Montreal Law R«port>i 5 S. C^ 
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minority et ainsi les rendre valables. — Pd' 
tier V, Lambt & Rodderif oppt, Mathieu, J., 8 
mai 1889. 



Action en dinonciatUm de nouvel auvre — Estab' 
lishment authorized by thelegidaiure — Cori' 
Hructed on land owned by the establishmerU 
— Recourse of party injured by such estab- 
liehmmt. 

ird<2.-— That where a corporate hody has 
been expressly authorized by the legislature 
of the province to cpnstruct and maintain a 
hospital, and for this purpose to acquire and 
own real estate, without any restriction or 
condition as to the locality to be chosen for 
such establishment, the Court will not inter- 
fere to prohibit the work of construction or 
order the suppression of the establishment, 
the only recourse of a party injured thereby 
being an action of damages. — Crawford et ai. 
V. The ProtestarU Ho^talfor the Inmne, Jett^, 
J., April 3, 1889. 

Maitres — Ouuriers—ResponsabUiti-^Dommages, 
Jugi: — lo. Qu'un entrepreneur est respon- 
sable du fait, qu'une feuille de t61e mal pla- 
cee sur une couverture, oil ses ouvriers ^taient 
& travailler, aurait ^te enlev^ par le vent et 
serait venue frapper un passant dans la rue 
au-dessous ; 

2o- Que dans oe cas, n^anmoins, le maitre 
n*est responsable que des dom mages r^els et 
dlKcts.—ShackeU v. Drapeau et af,, Tellier, J., 
31 Janvier 1889. 

Corporation mwiicipale^Coure d^eau — Jurvdic- 
tion du conseU de eomti — Prvds'verbal et 
ripartition^Juridiction de la Cour Supi- 
rieure. 

Jugi:— lo. Qu'un cours d*eau qui traverse 
deux municipalit^s locales estuncours d'eau 
de comt^, plac^ par la loi sous la juridiction 
originaire du conseil de comt^ ; 

2o. Qu'un conseil de comt^ qui rend une 
decision relativement k un proces-verbal au 
sujet d'un pareil cours d'eau n'exerce pas une 
fonction judiciaire, mais simplement admi- 
nistrative ; 

3o. Que bien que le Code Municipal (arc 
100) donne un recours devant la Cour de Cir- 
cuit et devant la Cour de Magistrat pour la 
cassation de tout proc^verbal, r61e, resolu- 



tion, etc., n^anmoins la Coor Sup^rieurene 
cesse pas d'avoir juridiction en oe cas vu le 
contr61e qu'elle possdde sur toaie corporation 
on corps politique; 

4o. Que dans tons proc^verbaux rdglant 
les cours d'eau, tons les propri^iaireB interes- 
s^ doivent dtre assuj^tis aax travaux ntos- 
saires dans la proportion de lenr terrain egoii- 
te ; que dans le cas contraire, tout oontribna- 
ble a droit de se plaindre. — Barbeau v. La 
Corporation du Comti de Ijaprairie, Jett^ J., 
25 mai 1889. 

Lege d des en/ants d nattre— SwirtituKon— Poj*- 
session des biens mbftUvSs. 
Jug^.'-^Que dans le cas de legs k des en- 
fants & nattre d'une personne nomm^ et d^ 
8ign6, avec le droit de toucher aux sommes 
16gu^8 lors de leur (Lg^ de majority, le pre- 
mier des enfants n6s de la personne ainsi 
nommee, a droit, A son ^ de majority, de 
toucher sa part de rh^ritage, sans attendre 
que tons les enfants & nattre soient n^s ; dans 
ce cas, les enfants & nattre lors du d^c^ da 
testateur ne pourraient 6tre qu'appel^s de 
substitution dont les enfants n^s seraient 
grev^s envers eux, et le grev6 de substitution 
a toujours droit d'etre mis en possession des 
biens substitu^s.— Pa^/ardtTW v. BeUeroaey Ma- 
thieu, J., 6 fevrier 1889. 

Billet promissoire—Election de domicile— Dkli- 
natoire—Blponse en droit. 

Jug6 :—lo. Que lorsqu'un d^bitcur signe en 
dehors du district de Montreal un billet pro- 
missoire dat^ de Montreal et payable 4Mont- 
r^l, il fiait une election de domicile qui donne 
juridiction, en cas de poursuite sur oe billet 4 
la Cour Sup6rieure de ce dernier district, 
quand m^me la dette aurait ^t^ contract^ en 
dehors du dit district ; 

2o. Qu'une exception d^linatoire sous ces 
circonstances pent fitre renvoyde sur rfiponse 
en droit — Leclaire v. Beatdieu^ Wurtele, J., 20 
figvrier 1889. 



Manufacturier — ResponsabUiti — Ni^igtMC^ 

Machines— MaUres et serviteurs. 

Jugi:— lo. Qu'un manufacturier qui em- 

ploie un ouvrier pour faire un ouvrage dan- 

gereux, est tenu de prendre toutesles pr6cau- 
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tioDs poBBibles pour diminuer le danger, de 
manidre k ne pas exposer rouvrier k un dan- 
ger d^raisonnable ; 

20- Qn'nn mannfftcturier est oblige de tenir 
aes machines et son m^canisme en bonne 
condition, et dans an ^tat n'offrant pas de 
danger poor see employ^ ; 

3o. Qa'nn mannflELCtarier qui emploie, or- 
donne on permet i ses ouvriers de changer 
les coorroies des poulies qni servent k faire 
monvoir les machines de sa manufacture 
pendant que les essieuz, les poulies et les 
Gounoies sent en mouvement, angmente im- 
prudemmentle danger auquel Touvrier est 
expose, et eat conpable de negligence et res- 
ponsable des accidents qui peuvent amver k 
son employe. — CocMier v. Dominion Oil Cloth 
Cb., Doherty, J., 7 octobre 1888. 



Vente de crianeeB^FaiUite—Encan public^ Dol 
etfravde—Oarantie—NvUiti. 
Jngi .*— Qu'une personne qui a d6}k achet^ 
i Pench^re publiquOf d'un curateur A une 
faillite, les livres et cr^anoes du failli, et qui 
faitievendre ces m^mes cr^ances & I'encan 
public par un encantenr, aprds avoir fait dans 
les livres des fausses entr^ et avoir pr^par^ 
une liste faus£e, y incluant des comptes qui 
n'ont jamais exist^s ou qui avaient 61^ pay^, 
Bur laquelle liste la vente publique aurait eu 
lieu, com met un dol suffisant pour entacher 
la vente de nullity ; et que cette vente sera 
annuls quand m^me il serait prouv6 qu'elle 
a en lieu sans garantie aucune, pas m^me de 
I'existence des cr6ances.— PerrawZi v. Testier, 
Mathieu, J., 8 mai 1889. 

^xUUte^Vendeur nonpayi— PrivUige — Dilais. 
/iV^.— Que le privilege du vendeur d'etre 
pay^ avant tout autre cr^ancier ftTexception 
dn locateur et du gagiste, sur le produit de 
la vente de la chose vendue par lui, lorsqu*elle 
est encore dans les m^mes conditions et qu'il 
n'est plus dans les delais pour la revendiquer, 
peat s*exeroer mdme apr^ les quinze jours 
qui suivent la vente, dans un cas de faillite. 
—LaUemand & Stevenson, ct* Smith et aZ.,\Vur- 
tele, J., 27 mars 1889. 

Vente—Lwraison-'Dommages — Damnum emer- 
geM—Lucrum ceasooM-'Ferte de dienUk. 
Jvgi :— lo. Qu'un vendeur qui a accord^ un 



d^lai pour payer ne pent pas refuser de livrer 
la marchandise vendue, & moins que Pache- 
teur ne soit devenu insolvable ; 

2o. Que s^l refuse d'en faire livraison, sans 
avoir cette raison, il sera responsable des 
dommages que I'acheteur en souffrira ; et que 
ces dommages sent la perte des profits que 
Tacheteur avait dejA faits ou ^taitde faire sur 
la vente de ces marchandises, mais qu*ils ne 
peuvent s'^tendre k une pr^tendue perte de 
clientele, plus ou moins certaine, et qui n'a 
pas §te appr^i^e r^Uement p^cuniairement. 
—Colktte V. Lewis, Tellier, J., 3 mars 1889. 

Femme sSparie de Mens — Marchande publique — 
Action qui tam—Art. 981, C. P. C, 

Jugi:—l(X Que dans une action qui tam, 
Tall^gation que le d^endeur a fait commerce 
depuis le mois de juillet au 30 septembre 
1877, est suffisante quant k la description du 
commerce fait et Ilia date o\\ ce commerce a 
M fait; il n'est pas necessaire d'indiquerdes 
faits particuliers; 

2o. Que Particle 981 du C P. C. s'applique 
aussi bien aux femmes contractuelleinent sc^- 
par^ de biens qu'& celles qui le sont judi* 
ciairement, et qu'il u'a pas €tA abrog^ par 48 
Vict, ch, 29; 

3o. Que la declaration exig^ par cet arti- 
cle doit etre faite sans delai ; 

4o. Qu'une action qui tam intent^e sous le 
Statut Refondu exigeant Tenregistrement de 
toute society commerciale est distincte d'une 
action qui tam sous Tarticle 981 C. P. C, etque 
les deux actions peuvent 6tre intent^es cen- 
tre la m^me personne si elle ne s'est pas con- 
form^e & la loi ni dans Tun ni dans Tautre 
cas. — Devin v. Vaudreyt Taschereau, J., 18 
mai 1889. 

Juge des sessions de la paix — CerHficat^Auihen' 
ticiti — Preuve teMimoniale-^Inscription en 
jaux* 
Jugi:—il\ie le certificat donn^ par'le juge 
des sessions de la paiX) constatant qu'un cau- 
tion pour la comparution d'un prisonnier 
avait ete forfait par la non-comparution de 
ce dernier, est un acte authentlque qui ne 
pent etre contredit que par la voie de Tins- 
cription en forme,— Begina v. St HiUtire, t(r 
Blanchard, Wurtele, J., 6 mai 1889. 
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Citi de Mim^rM^TaxaUon^Mamhre de taxer 
Termn giniraux—DlUgalicn de pouooir. 

Jugi.'—la, Qae U cit6 de Montr^, lor9- 
qu'elle exeroe le droit qa'elle a, par sa chartOp 
d'imposer dea taxes par r^lement, doit le 
faire en d^ignant d'une mani^re claire, d^ 
termini et sp^cifique, quelle classe de pei^ 
soifnes elle entend taxer ; 

2a Que la cit6 de Montr^l ne pent pas im- 
poser one taxe par des termes g^n^raux, et 
ne peot pas non pins d^l^goer sespoavoirsde 
mani^re & permettre anx ootiseurs d'inclare 
pour la taxe d'affaires oertaines classes de pei^ 
sonnee non sp^ialement d^ignto dans le 
rfiglement— ilccr v. La OiU de Mmtrhl, War- 
tele, J., 6 mai 1889. 

•Tu^^:— Que dans ime action intent^ au 
montant de $200, lorsque le demandeur pro- 
duit un retraxit de $149.21 1 nelaissant qu'one 
balance r6clam6e de $50.79, la Cour Sup6- 
rieure n'a pas de juridiction, et Taction pent 
^tre renvoy^e sur exception d^linatoire.— 
Marwn v. Mandevme, Wurtele, J., 5 avril 1889. 



aprte qn'il a d6charg6 le bois et I'a mis sur 
lee quais.^ Fortftir v. lUueciny, MatbieOt J.. 
13 mars 1889. 

Tarif'-'Honoraires dee avocats dans les jvife- 
menu pour la somme de $100 prSciies* 
JugS {en confirmaHon du jugement du prolofUh 
taire):—Q,\ie dans les causes oil le jngement 
est de $100 praises, les honoraiies des avo- 
cats doivent 6tre Xkx4b oorome dans one cause 
appelable de $100 i $200.— Varieur v. Raseony, 
MathieUp J., 22 mars 1889. 



Ventepar eorreipondanee — Livraison — Doni' 
mage. 

Jugi :—lo. Qu'une carte postale adress^e 4 
un commerganty annongant qu'on a une oer- 
taine quantity de marchandises i vendre, 4 
un prix d^sign^, est une offre de vendre, qui, 
si elle est aocept^e de suite, rend le contrat 
de vente parfait ; 

2o. Que le refus de livrer la marchandise 
vendue sous les ciroonstanoes ci-dessus donne 
i Tacheteur une action en dommage contre 
son vendeur pour les profits qa*il a manqu6 
de fiaire ; et qu'il n'est pas necessaire pour 
Tacheteur de mettre le vendeur en demeure 
d'ex^cuter son contrat ou de lui faire dee 
offres relies avant d'intenter Taction en 
dommage.— -.Flitffr v. Moreau, MathieUp J., 9 
mai 1889. 

V&Uurier'--Frel'^DroU de ritentian—Dichar' 
gemenL 
JtigS :— Qu'un voiturier qui transporte du 
bois dans son chaland, a droit de retention 
Unt qu'il n'a pas ^t^ pay^ de son prix de 
transport, et il conserve ce privily me me 



Compagme ineorpcrSe — Diwrganxmtion et dl- 
conJUwre— Droit de pounuivre — AtUarisaHon. 
JugS: — la Qu'une compagnie incorporee 
ne pent poursuivre un de ses actionnaires 
pour le montant ou partie du montant qn'ila 
souscrit dans le fonds capital, sans avoir ^t6 
dtlment et pr6alablement autoriste i le fiure ; 
2a Que quoiqu'une compagnie inoorpori6e 
tomb^ dans un ^tat oompletde d^organisa- 
tion et de d^oonfiture conserve toujonrs, tant 
que la corporation n'est pas ^teinte, son exis- 
tence legale, n^anmoins elle ne pent pouisui- 
vie comme susdit sans ^tie diiment et r^gu- 
li^rement autoris^e.— Xa Oie, du Cap Oibral- 
iar V. Lalonde, Tascbereau, J., 9 mars 1889. 



APPEAL REGISTERS-MONTREAL. 
Monday^September 16,1889. 

WelU Jk £tirroti(^ft«.— Motion to dismiss ap- 
peal Tbe appellant makes default CA.V. 

Stephens d: OiUespie^Mo^on by respond- 
ent to bave judgment of court below re- 
formed. C.A.V. 

McKay is i2i(cAi«.— Motion of respondent 
that writ be returned, and the appeal de- 
clared a privileged case. CA.V. 

Durocker Jk I^icMt^— Motion for dismissal 
of appeal ; granted for costs. 

Robillard & 2>H/aur.— Motion to complete 
lecord. C.A.V. 

Oilman 6c QimpbeUet a/.— Heard. GA-V. 

Kehoe d: G^uteati.— Case declared privi- 
leged. Appellant heard ^^cparfe. C. A V. 

Champagne dt iioM.— Heard. CA.V. 

LeclaireA DessainL — Heard. C.A.V. 
Tuesday, September 17. 

Vigeant<& Potrfin.— Motion for dismissal of 
appeal. Granted for costs. 
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Ibtterik LeggaU,^UetLTd. CA.V. 
Low <fe Gemleff^V»rt heard. 

Wednesday f September 18. 

Low dc G«m2e^.— Hearing concluded. C. 
A.V. 

GUugcfwde London Insurance Conq}any dt 
Lord ; Browne & Xord.— Heard. C A.V. 

.awM <fc l>ar«n5r.— Heard. GA.V. 

EiAi & Meloch£.-^Taxt beard. 

Thursday, September 19. 

ifoft <jEr ifefocAe.~Hearing concladed. C. 
A.V. 

Raphad dt Maefarlane,-~PaTt heard. 
Friday, September 20. 

lfdZ9<f Burroti^A«— Motion for dismissal of 
appeal. Granted for costs. Reasons of ap- 
peal allowed to be filed. 

RobUiard & Dw/aua?.— Prothonotary or- 
dered to send up papers or show cause. Costs 
reserved. 

McKay & iZifc/tie.— Motion rejected with 
costs. 

Stephens d: Gillespie,-- AcU granted to the 
respondent of the offer made by his motion. 
Costs reserved. 

Stanton 4r Canada Atlantic Railway Com* 
pany.— Petition tQ take up instance. Ap- 
pellants declare that they intend to contest 
the petition. One month allowed to contest 

Raphad dts Macjarlane, — Hearing con- 
cluded. C.A.V. 

Dade & Sylvesire.—AppfWsjii heard. Re- 
spondent not called upon. C.A. V. 

Fahey iSc Baxter.— 11q9X^. CA.V. 
Saturday, September 21. 

Dickdt Canada Jute Company — Motion to 
unite cases 85, 86 and 76 granted. l*he three 
appeals were then heard together. Hearing 
continued. 

Monday, September 23. 

LaurimSe Chewdier.—kppeaX refused with- 
out costs. 

Ste, Marie dc Bourassa,— Two appeals. 
Judgment confirmed. 

de, de Navigation R, dc O.dc ForOer, — Con- 
firmed. 

Grand Trunk Rattway Company dc Murray, 
-Confirmed. 
PalHseT dc 7V«vi/U>^t7i«— Re versed, and action 

dismiss^. 



Davie dc %iiwfre.— Confirmed. 

RochetUdk Utfc^t— Petition for leave to 
appeal. C.A.V. 

Dick ds Canada JuU Company dc E. Contra. 
—Hearing concluded. C.A.V. 

Tuesday, September 24. 

Kimpton etoLdc Kimpton et al.— 80 and 81 
Acte of discontinuance of appeal granted. 

Leahy et al- dk Montreal Loan dc Mortgage 
Company. —Motion for dismissal of appeal ; 
appeal dismissed. 

McCaffrey & ScoU.'-EBSjdi, C.A.V. 

Davignon dc Roy. —Heard. CA.V. 

Marehessaultdc Durand,— Fart heard. 
Wednesday, September 25. 

Ferreri dc fTtl^.— Motion for leave to appeal 
from interlocutory judgment; motion 
granted. 

Davie dc Sylvedrc.—yLoiion for leave to ap- 
peal to Privy Council Motion rejected. 

Lafontaine d: Lafontaine.— Motion for dis- 
missal of appeal. CA.V. 

Marchessavlt dc Dtirand.— Hearing con- 
cluded. CA.V. 

Corporation of Sherbrooke dc Pw/ort.— Heard. 

C.A.V. 

Thursday, September 26. 

RocheUe dc i2i(c^ot.— Petition for leave to 
appeal from interlocutory judgment, granted. 

Lafontaine dc ia/ofUain€.— Appeal dis- 
missed. 

St. Louis et al. dc iSen^co/.— Judgment re- 
versed. 

Montplaisir dc La Banque VtUe Marie. — 
Confirmed. 

Datid dc i^/i^r.— Motion for leave to ap- 
peal. C.A.V. 

Laforce dc Le Maire et Conseil de Sard. — 
Motion to dismiss appeal. CA.V. 

Cie. de Ckemin de Jer Urbain dc CiU de 
Jfontr^oZ.— Heard. CA.V. 

Fyisy <fe Wurtde ; Ifoisy dc La Banquc 
ifb/«on.— Submitted on factums. CA.V. 

MaU FrinHng Company dc Cie. de Jims, dc 
Twcotte, AUomey- General.— Tart heard. 
Friday, September 27. 

Kehoedc C/iauveau.— Motion to discharge 
dllibtri granted. 

Laforce dc Le Maire dc Conseil de SoreL— 
Delay allowed to file authorization, Hear- 
ing contiixued to next term, 
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David dc FUher, — Motion for leave to appeal 
rejected. 

Kehoe ds Chauveau-^Veiition to be allowed 
to make the adjudicalaire a party. Granted. 

Langevin 6c Commii8aire$ d^EcoU pcur la 
MunicipalUi St- Jfarc— Motion for leave to 
appeal granted. 

Mail Printing Company <Sc de, de Jisus, — 
Hearing concluded. C.A.V. 

LangloiB <fc Marin. — Heard. C.A.V. 

Langlois & Menard. — Heard. C.A.V. 

The Court adjourned to November 15, 
1889. 



INSOLVENT NOIWES, ETC, 

Que&co O^ial Gazette, Sept, 14. 

Judicial Abandonments. 

PouHot ifc Falardeao, eurrien, Qaebeot Sept. 7. 

Frederick C. Weldeni merchant, Grenville} Sept. 10. 
Curator§ appointed. 

Re Solomoo Adam, Cap St. Ignace.— Antoine Car- 
rier, L^Tis, curator, Sept. 9. 

lie P. L. Duhaime & flis, Montreal.— W. J. Common, 
Montreal, curator, Sept. 6. 

Re Eli^ar Landry, (J. N. Landry & Cie.), Joliette.— 
Kent A Turcotte, Montreal, joint curator, Sept. 10. 

Re Thomas Somenrille.— Geo. LanKan, Montreal, 
curator, Aug. 28. 

Dividend*/, 

Re Constantin & frere, St. Julienne.— Dividend, 
payable Oct. 1. Kent & Turcotte, Montreal, joint 
curator. 

Re Eugene Dallaire.— First and final dividend, pay- 
able Sept. 25, T. Lessard, Ste. Marie, Beancc, curator. 

/Je Emmanuel Day.— Fint dividend, payable Oct- 1, 
Kent & Turcotte, Montreal, joint curator. 

Re J. L. Gascon, Montreal.— Second and final divi- 
dend, payable Sept. 24, C. Deemartcau, Montreal, 
curator. 

^e John Jamieson, Montreal.— Firft and final divi- 
dend, payable Oct. 1. W. A. Caldwell, Montreal, cura- 
tor. 

ReC.T. Laforest, St. Andr<«.— First and finil divi- 
dend, payable Oct. 1, H. A. Bedard, Quebec, curator. 

Re Lewis A. Lavers.— Dividend, S. C. Fatt, Mont- 
real, curator. 

Re Mederic Lefebvre, Lnprairie.— First dividend, 
payable Oct 1, Kent <fe Turcotte, Montreal, joint cura- 
tor. 

Re Joseph Mead.— First and final dividend, payable 
OoL 4, Millier A Grifiith, Sherbrooke, joint curator. 

Re Charles W. Phillips, Bcrthiervillo.— First and 
final dividend, payable Oct 2, W. A. Caldwell, Mont- 
real, curator. 



Quebec Official Gazette, Sept, 21. 
Judicial Abandonments. 
Joeeph Fiset, trader, town of Montmagny, Sept. 16. 
P^russe A Chretien, traders^ St, Joan peacbaillons, 
SepU 19, 



Curaton appointed. 

Re M. 0. David, Sr., and Re M. 0. David, Jr., St. 
Hyacinthe.— J. 0. Dion, St- Hyaointhe. curator, Sept. 
14. 

Re Andr^ Laferri^re.— F. E. Bouleao, N-P., St. 
Barth^lemy. eurator. Sept 12. 

72e Victor Turcotte, Sherbrooke.— J. MoD. Hains, 
Montreal, curator, Sept 16. 

Re F. H. Warmington, inn-keeper, Montreal.— E. 
A. Mathien, Montreal, eamtor, Sept 13. 

Re Frank E Gross, hotel-keeper, Ste. Ro8e.-<r. G . 
Ross, Montreal, curator, Sept 16. 
Dividend*. 

Re p. A. Gnay, Chiooutinu.— Second dividend, pay- 
able Oct 7, U. A. Bedard, Quebee, eurator. 

Re V. F. Lefebvre, Terrebonne.— First and final 
dividend, payable Oct 3, Bilodeau & Ronaud, Mont- 
real, joint curator. 

Separation a* to Property, 

Elizabeth Guemon vs. Francois Xavier Martin^aa, 
carter. Cote St- Loais, Sept. 16. 

Sarah Elizabeth Wilson vs. Charles Richard Whit- 
man, farmer and carter, parish of St. Bernard do 
LacoUe, Aug. 6- 



APPOINTMENTS. 
Joseph Roy and H. L. Beauregard, of St Uyacinthe, 
advocates, to be joint prothonotary of the Superior 
Court, clerk of the Circuit Court, clerk of the Crown, 
and clerk of the peace, in the district of St. Hyaointhe, 
Sept. 9. 

COURT TERMS ALTERED, ETC. 

Court of Queen's Bench, criminal tenns in the dis- 
trict of Beauce, 20th March and 20th September- In 
the district of Montmagny, 25th April and 25th Oct 

The district of Bedford, from 1st Oct, 18^9, is added 
to the districts of Montreal, Three Rivers, St Francis 
and St Hyaointhe for the purposes of sections 23:^2 
and 2352, R. S. Q., and every judicial day shall be a 
term day for the Superior Court as well as for the Cir- 
cuit Court. 



GENERAL NOTES, 



A CuHious PowT. — Mr. T. F. Uttley writes in 
the Law Jonmali — "In a recent oase a prisoner 
persisted in pleading ' Guilty ' to an indictment charg- 
ing him with feloniously wounding a man, with intedt 
to murder him. The Lord Chief Justice, in reply to 
counsel, stated that he was qnite prepared to act on 
such a confession of the plea, and referred to a ease 
of Constance Kent, in which he was her oounsel, when 
she deliberately pleaded ' Guilty ' to the oharge of 
murder, and the pleading was reoognised by Mr- 
Justice Willes, a verdict of 'Guilty' was recorded, 
and sentence of death passed. In the present 
instance the prisoner received a sentence of twenty 
years' penal servitude, and the Lord Chief Justice 
stated that if the prisoner had not pleaded as he bad 
done, and the case had had to be deferred, he would 
probably have been indicted for murder, as it was 
quite uncertain whether the unfortunate victim would 
recover or not Supposing now that the injured man 
dies, will this conviction protect the prisoner from 
an indictment for murder? " 



THE LEGAL NEWS. 



305 



She gegal ^ms. 



VouXir. SEPTEMBER 28, 1889. No. 



HINTS TO YOUNG PRACTITIONERS. 

The following letter of Mr. Wirt to Mr. 
Gilmer is from the Vtrffinia Law Journal : — 
Richmond, August 29, 1816. 

My dear Francis, — I received last night 
yoor letter of the 15th inst, announcing your 
arrival at Winchester, and thank you for 
this early attention to my anxiety for your 
welfare. We have you at last fairly pitted 
on Ibe arena—stripped, oiled, your joints all 
lubricated, your muscles braced, your uervep 
atmDg ; and I ho])e that ere long we shall 
bear that you have taken the victim bull by 
the hom, with your left hand, 

daroflqae reducta 

LtbrsTil deztra media inter eomua ciustas 
Ardaus, effraotoqae illisit in oasa eerebru. 
btemitor, ezanimisiiQe tremens procumbit burnt bus. 

I perceive that you are going to work, pell- 
mellf fucmora, necrequica; that's your sort; 
give it to them thicker and faster ! 

None deztra ingeminans iotus. nnno illesiniistra. 

It 18 this glow and enthusiasm of enter- 
prise that is to carry you to the stars. But 
then bear in mind that it is a long journey 
to the stars, and that they are not to be 
reached per talhun. " Perseverando Vinces" 
ought to be your motto, and you should 
write it in the first page of every book in 
▼oar library. Ours is not a profession in 
which a man gets along by hop, step, and 
jumpw It is the steady march of a heavy- 
armed legionary soldier. This armour you 
have yet, in a great measure, to gain; to 
learn how to put it on ; to wear it without 
fatigue; to fight in it with ease, and use 
every piece of it to the best advantage. I am 
against your extending your practice, there- 
fore, to too many Courts in the beginning. I 
would not wish you to plunge into an exten- 
sive practice at once. It will break up your 
reading, and prevent you from preparing 
properly for that higher theatra which you 
ought iJ ways to keep intently in ^our mind's 



eye. For two or three years you must read, 
sir— read— read— delve— meditate — study— 
and make the whole mine of the law your 
own. For two or three years, I had much 
rather that your appearances should be rare 
and splendid, than frequently light and 
vapid, like those of the young country prac- 
titioners about you. 

Let me use the privilege of my age and 
experience to give you a few hints, which, 
now that you are beginning the practice, you 
may not find useless. 

1. Adopt a system of life, as to business 
and exercise; and never deviate from it, 
except so far as you may be occasionally 
forced by imperious and uncontrollable cir» 
cumstances. 

2. Live in your oflice^i.c, be always seeh 
in it, except at the hours of eating or exer- 
cise. 

3. Answer all letters as soon as they are 
received; you know not how many heart- 
aches it may pave you. Then fold neatly, 
and file neatly, endorse neatly, and file away 
neatly, alphabetically, and by the year, all 
the letters so received. Let your letters on 
business be short, and keep copies of them. 

4. Put every law paper in its place as soon 
as received, and let no scrap of paper be seen 
lying, for a moment, on your writing-chair 
or tables. This will strike the eye of every 
man of business who enters. 

6. Keep regular accounts of every cent of 
income and expenditure; and file your 
receipts neatly, alphabetically, and by the 
month, or at least by the year. 

6. Be patient with your foolish clients, and 
hear all their tedious circumlocution and 
repetitions with calm and kind attention; 
cross-examine and silt tliem, till you know 
all the strength and weakness of their causei 
and take notes of it at once whenever you 
can do so. 

7. File your bills in Chancery at the 
moment of ordering the suit, and while your 
client is yet with you to correct your state- 
ment of his case ; also prepare every declara- 
tion the moment the suit is ordered, and 
have it ready to file. 

8. Cultivate a simple style of speaking, so 
as to be able to inject the strongest thought 
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into the weakest capacity. You will never 
be a good jury lawyer without this faculty. 

9. Never attempt to be grand and mi^nifi- 
cent before common tribunals — and the most 
you will address are common. The neglect 
of this principle of common sense has ruined 
^— with all men of common sense. 

10. Keep your Latin and Greek and science 
to yourself, and to that very small circle 
which they may suit The mean and envious 
world will never forgive you your knowledge 
if you make it too public. It will require 
the most unceasing urbanity and habitual 
gentleness of manners, almost to humility, 
to make your superior attainments tolerable 
to your associatea 

11. Enter with warmth and kindness into 
the interesting concerns of others, whether 
you care much for them or not ; not with the 
pondescension of a superior, but with the 
tenderness and simplicity of an equal. It is 

this benevolent trait which makes and 

such universal favourites, and, more 

than anything else, has smoothed my own 
path of life and strewed it with flowers, 

12. Be never flurried in sf)eaking, but 
learn to assume the exterior of composure 
and self-coUectedness, whatever riot and 
confusion may be within ; speak slow, firmly, 
distinctly, and mark your periods by proper 
pauses, and a steady, significant look. 
"Trick!" True; but a good trick, and a 
sensible trick. 

You talk of complimenting your adver- 
saries. Take care of your manner of doing 
this. Let it be humble and sincere, and not 
as if you thought it was in your power to 
give them importance by your fiat You see 
how more natural it is for old men to preach 
than to practice ; yet you must not slight my 
sermons, for I wish yon to be much greater 
than I ever was or can hope to be. Oar 
friend Carr will tell you that "my maxims 
are all sound. Practice them, and I will 
warrant your success. You have more 
science and literature than I; but I know a 
great deal more of the world and of life, and it 
will be much cheaper for you to profit by my 
experience and miscarriage than by your 
own. Nothing is so apt to tincture the man- 
nera of a young man with Jiauteur and with 
» col4 and disdainful indiffere;jce tqyvs^ 



others as conscious superiority ; and nothing 
is so fatal to his progress through lifeas siich 

a tincture : witness . My friend 

himself is not without some ill effidct from it ; 
and since you must feel this superiority I 
cannot be without fear of its usual effecta. 

Yon must not suppose, because I give you 
precepts on particular subjects, that I have 
observed you deficient in theie respects ; on 
the contrary, it is only by way of prevention ; 
and whether my precepts are necessary to 
you or not, you are too well assured of my 
aflTectioD to take them otherwise than in 
good part Farewell. My letters shall not 
be lectures. 

Yours afiectionately, 
To Francis W. Gihner. Wm. Wikt. 



COURT OF QUEEN'S BENCB— MONT- 
REAL, • 

Procedure-'Firm of Atiomey$ ad litem^ 
Death of one of the Partnen, 
Held .—Where a party to a suit is repre- 
sented by a firm of attorneys, he continues 
to be legally represented by the remaining 
members, after the death or promotion to the 
bench of one of the firm.— iSX^ami ds Ro9$t 
Tessier, Cross, Church, Boss^ and Doherty, 
JJ., Feb. 26, 1889. 

Re9ponsibUity of Chemist — Negligence — Hear" 
eay evidence — Supplemental oaih. 

Held .'—(Confirming the decisioA of DAvm- 
SON, J., M.L.R., 4 if. C. 4.) 1. A chemist who 
leaves his shop in charge of an appientioe 
not qualified under the Quebec Pharmacy 
Act to mix prescriptions, is guilty of favUt 
and an explosion of chemicals occurring dur- 
ing his absence, the presumption is against 
him, and he will be liable in damages there- 
for unless he rebuts the presumption. 

2. The apprentice having died since the 
institution of the action, and there being no 
other living witnera of the fact, the statement 
made by him to his master the defendant, 
in explanation of what had happened, is 
admissible as evidence, when coming from 
the lips of the defendant himself. 

• To app«»r w MQntr«%l ^w Keporti, 5 Q.B. 



(PflU liBGAt NEWS. 



Sot 



Sb Where there is absolute proof of injuries 
nwnltiiig from a chemical explosion upon 
defendants premises, and the only witness 
ia dead, the supplementary oath may pro- 
perly be administered to the plaintiff. Lyons 
A hotkey y Tteisier. Cross, Church, Boss^ and 
Doherty, J J., Feb. 26, 1889. 

ExewfUim from taxea^Church — Special At- 
sensMnl— 88 VicL (Q.) ch, 73, «. 3. 
Hdd: — (Confirming the judgment of Tbl- 
UBB, J., M.L.B. 4 S.C. 13.) That the Statute 
38 Vict (Q.) c. 73, & 3, exempting churches, 
parsonages and bishops' palaces from ''all 
taxes," includes exemption from special 
aesesaments for local improvementa Oily of 
Montreai ds Rector and Churchwardens of 
ChriM Churdi Cathedral, Dorion, C.J., Tessier, 
Choxch, Boss^ and Doherty, JJ., March 26, 
1889. 



CIRCUIT COURT. 

Huntingdon, Sept 3, 1889. 
Before Bklasgkr, J* 
Bliokford v. Damb Jbsbib McBain ei nr. 
J^veedvareSummons—Descriptum of plaintiff 

—a a R 49, 61. 1066. 
Hbld : — That the failure to state in a writ of 
wmmans the occupation or quality of the 
plaintiff, ia a cause of nuUiiy which neces- 
sarily involves Qu dismissal of tfie action. 
The present action was taken in ejectment 
against the female defendant and her hus- 
band, to compel them to quit the premises of 
plaintiff, which they were continuing to oc- 
cmpy more than three days after the expira- 
tion of the lease. The defendants filed 
separate appearances, being represented, 
howerer, by the same attorney. They then 
joined in an exception to the form on the 
gxoonds that tlie writ did not state the 
quality or occupation of the plaintiff, and 
that it was addressed to the defendants, al- 
leging that it ought to have been addressed 
to a bailiff; the whole in contravention of 
Alts. 48, 49 and 1066 C. C P. 

The plaintiff, by one demand, addressed to 
both defendants, required a plea to the merits, 
and having obtained foreclosure) inscribed 
the case &>r hearing on the exception to the 
form and upon the merits ex parte, whereupon 



the defendants each moved to have the de- 
mand of plea, foreclosure and inscription on 
the merits set aside, complaining that the 
demand of plea had not been made upon the 
defendants separately. The fiat contained 
the quality of the plaintiff, and it was not 
contended that any other person of the same 
name resided in the place, of which he was 
described as a resident. 

The following was the judgment of the 
Court:— ' 

" The Court having heard the parties by 
their respective counsel upon the exception 
d la forme in this cause filed by the defen- 
dants jointly to the action in said cause, and 
upon the two motions filed by said defen- 
dants respectively and separately, by which 
said motions the defendants ask the rejection 
of the demand of plea to the merits, the fore- 
closure and certificate of foreclosure, and that 
part of the inscription inscribing the said 
cause on the merits ex partit, examined the 
proceedings in this cause, and more particu- 
larly the writ and declaration, said exception 
d la forme jiud said motions, and duly deli- 
berated; 

" Considering that the defendants are well 
founded in their said exception d la forme, 
inasmuch as the said writ and dec^laration do 
not disclose or state the quality or occupation 
of the plaintiff, as required on pain of nullity 
by Arts. 49, 51 and 1065 C. C. P. ; 

"Maintains the said exception d to /orm^, 
with costs, for the above reasons, and rejects 
the said plaintiff's action with costs, etc., re- 
serving to said plaintiff his rights to bring 
another action for the same causes. And the 
Court rejects said two motions, without 
costs." 

McCarmickf Dvclos & Murchison, for plain- 
tiff. 

/. K. EUiot, Q. C, for defendants. 
(c. J. B.) 



TENNESSEE SUPREME COURT. 

May 7, 1889. 

Pbppkr v. Wbbtbjrn Union Tblbobaph Co. 

Telegraph Co.'-Not Agent of Sender* 

The sender of a telegram does not conHitute the 
company his agent, and is not bound to 
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the receiver by the terms of the memigc as 
negligently altered by the company. 
Special pravinonsin a telegram, limitifig the 
company's liability in case of non'repetition 
of the message, cannot release it from 
liability for negligence in transmission, 
Abbreviatians commonly used in trade, and wi' 
derstood by the tdegraph company, do not 
m€dee a telegram a cipher commtmication. 
In response to an enquiry, complainants at B, 
telegraphed throvgh defendnnt company to 
a third person at M,, giving the price of 
meat at $6.60 per cwt. By defendants 
negligence tht message ns delivered read 
$6.30, and the receiver ordered a car-load. 
After the meat reached M,, the mistake was 
discovered, and complainants accepted the 
$6.80 rate, and sued defendant to recover 
the difference between that and the $6.60 
rate actually quoted. Held, that they were 
entitled to jrecorer such difference, in the 
absence of evidence of the market price at 
either B, or M., or of the freight rates be* 
tveen those points. 
Appeal from Chancery Court, Shelby 
county ; B. M. Estes, Ch. 

FoLKEs, J.— This is a suit by complainants 
to recover damages for a breach of a con- 
tract to deliver correctly a certain telegiam 
intrusted to defendant as the owner and 
operator of a telegraph line. The facts neces- 
sary to a correct understanding of the case 
are as follows : On October 5, 1886, R. F. 
Bugg & Co., produce brokers at Birmingham, 
Ala., sent by defendant company to com- 
plainants, who were produce dealers at 
Memphis, this telegram : <' Quote cribs loose, 
and strips packed." Thereupon complain- 
ants wrote out upon the usual printed blanks 
of the defendant company, and delivered to 
the proper agent of the defendant for trans- 
mission, this reply, addressed to Bugg & Co.) 
at Birmingham: " Car-cribs six sixty, c. a. f., 
prompt" The word " cribs " meant in the 
meat trade clear ribs, and '* c. a. f." meant 
cost and freight- These terms were well un- 
derstood in the Irade and by the defendant. 
This telegram, as delivered by the company 
to Bugg & Co., read " six thirty " instead of 
** six sixty," being in other respects correct. 
Thereupon Bugg & Co. ordered a car-load o^ 



the meat, amounting to 25,000 pounds. Com- 
plainants shipped the meat, and drew on 
Bugg & Co. for $1,650, the price of the meat 
at "six sixty." Bugg & Ca refused to pay 
the draft, relying on the telegram as received 
by them ; and complainants accepted of 
them $1,575| the value of the' meat at the 
price of '* six thirty," making a loss to com- 
plainants of $75. 

Complainants at once notified the com- 
pany of the mistake, and that the same had 
entailed upon them the loss of $75, and de- 
manded payment of this sum, which the 
company declined to make. The defendant 
in its answer says it is not liable — Firstly. 
Because the telegram in which the error 
occurred fails to give any idea as to its true 
meaning, whereby defendant was unable to 
judge of its importance ; that it can only be 
held liable for damages which it might 
reasonably have contemplated as a result of 
its error; ''that it is not responsible for 
results flowing from a mistake in the trans- 
mission of such cipher dispatches." Secondly. 
That the dispatch not being repeated, their 
liability is, by the terms of the printed blank, 
which is the contract, limited to the coat of 
the telegram. Thirdly. That in no event 
are they liable for the di£ference in the value 
of the car-load of meat at the price contained 
in the telegram as received by it and the 
price in the message as delivered by it to 
Bugg & Co., t. e,, between $6.60 per 100 
pounds and $6.30, claiming that complain- 
ants could have recovered their meat from 
Bugg <& Co., as it was shipped in consequence 
of said mistake. There was judgment (or 
the complainants for the sum of $75, with 
interest from the date of the delivery of tiie 
meat Defendant has appealed, assigning 
errors. 

It is unnecessary for ns to determine 
what is the measure of damages for error in 
the transmission of a telegram written in 
cipher — a question upon which the author^ 
ities are not in harmony, and one where 
tliere are very many nice distinctions and 
refinements. The telegram before us is in 
no sense in cipher. It is an abbreviation 
merely, and from the proof in the cause, an 
abbreviation known to the company. It 
fully apprised the company that a proposition 
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to aeU clear rib meat in car-load lots at 
$8.80 per 100 poands was made, and the 
eompany coald reasonably have anticipated 
that if the i^opositioD was accepted the 
writer of the message would forward the 
froods in expectation of such price, and that 
bis loss, if there was an error in delivering 
the message by the negligence of the com- 
pany, woald be the difference between the 
real valae of the goods and the price at which 
the sender, in the exercise of reasonable 
prudence, might be able to dispose of them 
when rejected by the proposed purchaser in 
oooaequence of the error. In other words, 
the company knew that carelessness or mis- 
take in the delivery of the message might 
expose the sender to pecuniary loss, the 
amount or extent of which it was not neces- 
sary for it to know. "It is only necessary 
that the damages be such as may fairly be 
supposed to have entered into the contem- 
I^tian of the parties when they made the 
contract— that is, such as might naturally 
be expected to follow its violation;" audit 
was only necessary for the company to know 
that the telegram related to a matter of 
business, which, if improperly transmitted, 
might lead to pecuniary loss upon the basis 
above suggested, to be increased or diminish- 
ed according to the particular circumstances 
of the case, and to be determined upon the 
rule of compensation to the party injured. 

The second matter of defence sot up in 
the answer, predicated upon the terms of the 
special contract contained in the printed 
blanks of the company need not be noticed, 
since the case of Marr v. Telegraph Co., 1 
Pickle, 529, which settles in this State, in 
accord with the overwhelming weight of 
authority, that such stipulations will not 
avail the company where the damage has 
resulted from the negligence of its agents 
or officers. The mistake or error here is 
clearly shown to have been occasioned by 
such negligence. Indeed learned counsel 
for the company have not made any con- 
tention to the contrary in this court This 
brings us to the consideration of the third 
and serious ground of defence — the measure 
of damages in this particular case. The 
contention of the counsel for complainants 
is— and such was the view of the learned 



chancellor— that the company was the agent 
of thtt complainants as the sender of the 
telegram, and that the complainants were 
therefore boimd to let Bugg & Co. have the 
goods at $6.30, the price erroneously named 
in the dispatch as delivered ; and that the 
loss must be measured by the difference be- 
tween the price at which they were willing 
and expected to sell and the price at which, in 
consequence of the error of such agent, they 
were compelled to selL 

In our opinion this contention cannot be 
maintained either upon principle or authority. 
The minds of the party who sends a mes- 
sage in certain words and the party who 
receives the message in entirely different 
words have never met Neither can there- 
fore be bound the one to the other, unless 
the mere fact of employment of the telegraph 
company as the instrument of commimica- 
tion makes the latter the agent of the sender. 
Upon what principle can it be said such an 
agency arises ? The telegraph company is 
in no sense a private agent. It is clotlied 
by the State with certain privileges ; it is 
allowed to exercise the right of eminent 
domain. In exchange for such franchises 
it is onerated with certain duties, one of 
which is the obligation to accept and trans- 
mit over its wires all messages delivered to 
it for that purpose. The parties who resort 
to this instrumentality have no other means 
of obtaining the benefit of rapid communi- 
cation, which is the price of its existence. 
They have no opportunity and no power to 
supervise or direct the manner or means 
which the company use in the discharge of 
their duties to the public in the transmission 
of messages for particular individuals. They 
can only deliver to the company a legible 
copy of what they wish communicated, with 
no expectation that such paper is to be car- 
ried to the party addressed ; and their con- 
nection with the company there and then 
ceases. They have contracted with the com- 
pany to transmit the words of the message 
to the party addressed, through its own 
agents and with its own means. The party 
receiving the message knows that he is not 
obtaining any communication direct from 
the sender, but that he is receiving what 
the company has taken, and changed the 
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form of, from the paper on which it was 
writtetit transmitted by electricity over the 
wires of the company, and reduced to writing 
at its destination by an agent of the com- 
pany ; and that it only representB what was 
written by the sender, in the event that 
there has been no imperfection in tbe 
mechanism of the company nor negligence 
in the servants of the company. Knowing 
the scope of the employment and the 
methods of transmission, the receiver should 
be held to know that the sender is bound by 
the contents of the telegram as received 
only so far as it is a faithful reproduction of 
what is sent He knows furthermore that 
if he acts on the telegram, and it should 
turn out to have been altered by the negli* 
gence or wrongful act of the company, the 
latter is liable to him for such injury as he 
may sustain thereby. Ordinarily there is 
no relation of master and servant between 
the sender of the telegram and the company. 
Where this relation does not exist the princi- 
pal is not responsible for the torts of the 
agent, and the negligent delivery of an 
altered message, when acted on by the re- 
ceiver to his detriment, is a tort for which 
the telegraph company alone is responsible. 
The company retaining exclusive control 
of the manner of performance, and of its 
own employees and instrumentalities, tlie 
sender of the message being absolutely with- 
out voice in the matter, it seems to us that 
the position of the company to its employer 
is that of ** independent contractor " as de- 
fined and understood in the well-settled 
class of cases where the employer is held to 
be not responsible for the negligence of the 
contractor in the performance of his work or 
undertaking. The many and marked differ- 
ences between the employment of such com- 
panies to transmit a dispatch and the em- 
ployment of a private person to deliver a 
verbal message, are so manifest that we 
cannot assume the liability of the sender in 
the first instance, from his conceded liability 
in the last for the negligence of the instru- 
mentality employed. Such a holding not 
only does violence to well-settled principles 
of the law of agencyi but may lead to the 
absolute ruin of the party employing this 
useful and now necessary public medium of 



rapid transmission of intelligence ; so iSiAt 
every consideration of public policy would 
seem to point to a different result, unless 
the courts find themselves constrained by 
the great weight of authority to uphold tbe 
contention here made. 

How are the authorities? In Englaiid 
and in Scotland the idea of agency in the 
company, so as to bind the sender upon a 
telegram negligently changed in the tntns- 
miasion, is repudiated. Henkd v. Pape, L. R., 
6 Exch. 7 ; Verdin v. RoberUon, 10 Ct Seas. 
Cas. (8d series) 35. 

Mr. Gray in his work on Communication 
by Telegraphy, while stating the law to be 
in England and Scotland as above, says that 
in this country the rule is in general others 
wise, citing a number of cases in note 3, sec- 
tion 1(H. It is to be noticed however that 
this author, after making the statement 
above given, throws the weight of his learn- 
ing and research against what he says is 
the tendency of the American courts, and 
in an instructive discussion of tlie question 
seems to demonstrate that the English rule 
is the correct one. It is also worthy of re- 
mark that in the note already referred to he 
follows the citation of the cases which are 
said to make the American rule, with the 
statement that " as a matter of (act it has 
been decided in a single instance only 
( Tdeffraph Oo. v. ShoUer, 71 Ga. 760) that the 
receiver of an altered message is entitled to 
hold the sender responsible upon its termR ; " 
adding "thai the principle which would 
allow him to do so however has been con- 
sidered in the other cases." 

Let us see what may be briefly said of 
the other cases. In Wilmm v. Baibroad Cb., 
31 Minn. 481, it Is apparent from pages 482, 
483, of the opinion that the question of 
agency was really not involved. With Rote 
V. Telegraph Co,, 3 Abb. Pr. (N.S.) 408, we 
content ourselves with what Mr. Gray says 
of this case : '* It seems to affirm that the 
employer of a telegraph company is respon- 
sible upon a negligently altered message^ 
but it does not necessarily determine the 
question. The case decided that the plain- 
tiff, who was the agent of the sender of a 
message altered through the negligence of 
the defendant, could not maintain an action 
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agvnst the defendant for the injury sustain- 
ed throagh acting upon that alteration. The 
decision was rested upon the ground that 
the plaintiff had sustained no injury through 
the act of the defendant^ since he bad a 
perfect lemedy for his loss against the sender 
of the message. The ground of this decision 
is open perhaps to objection." See section 
7S. Continuing, the author says : '' Assum- 
ing its sufficiency, it may be urged that the 
caw in reality decided only that the em- 
ployer of a telegraph company is responsible 
upon % negligently altered message where 
the relation of principal and agent exists be- 
tween him and the receiver of that message 
—a decision which does not determine the 
qnttUon under consideration." 

Dwming v. Roberii, 35 Barb. 463, is of little 
weight The case decided simply that the 
defendant was responsible upon a message 
which was unquestionably correctly trans- 
mitted and delivered — although it was not 
the one that be wished sent— upon the ground 
of the relationship of principal and agent 
existing between himself and the actual 
sender of the message. The latter moreover, 
in the absence of the operator of the com- 
pany, telegraphed the message himself^so 
that no contract at all was made between 
the telegraph company and the defendant" 

[To b« eontinued.] 



ENGLISH BAR ETIQUETTE. 

The following opinion of the Attoruey- 
Cienerali as to the rights of juniors, has been 
pablished :— 

57 nud 59 Ludgate Hill, London, £ C, 
February 16, 1889. 

Dear Sir, — We are concerned on behalf of 
A defendant in certain Chancery proceedings 
which are now pending. The pleadings and 
^vice on evidence have been prepared by 
one member of the Chancery bar, and we 
tre on the eve of delivering brief to counsel. 
Oar client has instructed us to brief a junior 
Goonsel other than the gentleman who is re- 
sponsible for the pleadings. Our client's 
nominee is in full possession of the fact that 
he will, by accepting the brief, be*displacing 
9Qr former counsel; but, notwithetanding 



this, and without any reference whatever to 
the first-mentioned gentleman, the latter 
states that by accepting the brief he will not 
be committing any infraction of the rules of 
bar etiquette. There are reasons why we 
prefer not to approach our present counsel on 
the subject Both gentiemen are men of 
ability, and enjoy an enviable position at the 
bar. 

We are anxious to have your opinion 
whether, aye or nay, our client's nominee 
can in the circumstances accept the brief; 
in other words, whether tlie etiquette which 
obtains with the bar generally does not give 
our present counsel a right to the brief on 
the ground that he has been entrusted with 
the pleadings, and, in fact, has had the en- 
tire responsibility of our client's part of the 
action from the commencement to the 
present time. 

May we beg the favour of your opinion ac- 
cordingly ? 

Yours faithfully, 

PiTTB & Savage. 

To Sir Richard E. Webster, Q. C, M. P., 
Attorney-General, 
Pump Court, Temple, B.C. 

The Attorney-Generars Chambers, 
2 Pump Court, Temple, E.C., 
February 21, 1889. 

Dear Sirs,— Tn reply to yours of the 16th, 
l^ere is no definite rule upon the subject to 
which your letter refers. A counsel who has 
drawn the pleadings, but who has not been 
retained in the case, has no legal right to 
claim a brief; and there have been cases in 
which difierent juniors have been instructed. 
No doubt the practice that the junior who 
has drawn the pleadings should be in- 
structed at the triid is so general that many 
counsel would naturally and properly avoid 
taking a brief in a case in which another 
junior has been previously instructed, and 
this feeling would, no doubt, be respected as 
Car as possible by all firms, including, I am 
sure, your own. Beyond this I cannot say 
there is any legal rule oneway or the other. 

Trusting the above will be satisfactory to 

you, 

I am, faithfully yours, 

RighabdS. WiDsran, 

Mewrs, Pitts & Sava^, 
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SIMPLIFICATION OF PROCEDURE. 

To the Editor of the Lbga.l Neits : 

Sir —The case of Blackford v. McBain, of 
which I send you a report, shows as clearly 
as any one case can show, the need of sim- 
pler methods of procedure. The judgment is 
without doubt in accordance with the terms 
of the law ; but a slip of the pen in the pro- 
thonotary's office (which works no injury to 
the defendant), is sufficient to cause the dis- 
missal of an action from Court, and to throw 
upon the back of the unfortunate plaintiff the 
unwelcome weight of a big bill of costs. It i", 
too, at least open to question, whether the 
error could have been remedied by amend- 
ment, the writ being under Art, 51, C.C.P., an 
absolute nullity. 

It is beyond contradiction that a great part 
of the proverbial uncertainty of the law is 
due to the intricacies of our system of civil 
procedure. Listen to the arguments in the 
third division. Every day our oldest and 
best lawyers are getting tripped up on some 
point of practice which is, in itself, of small 
importance. What a nice question it is, for 
instance, when to attack a foreign allegation 
in a plea by motion, and when by demurrer. 
The sole object of written pleadings is to 
put the opposite party and the Court in pos- 
session of your pretensions — to give the one 
an opportunity to rebut; the other a chance 
to judge. By all means let this principle be 
still adhered to, but why be slaves to the 
useless regulations of two hundred and 
twenty years ago? Let us put it out of the 
power of the litigious defendant to obstructand 
harass his creditor until the latter is billing 
to compromise or abandon his claim. Forms 
are valuable ; but they were made for the 
pleader, and not the pleader for forms. What 
we require is a general enactment providing 
that no exception shall be taken to any error 
in any writ or pleading wherein the sum- 
mons is plain or the grounds of the pleader 
are fairly and fully set forth, unless the re- 
cipient can show that his rights have in some 
way been prejudiced by the informalitv. 
CHARLES JAMES BROOKE. 



A HISTORIC FIGURE. 
Through all the old time of Kentucky 
State life there towers up tb^ figure of the 



justice of the peace. Commissioned by the 
governor to hold monthly court, he had not 
always a court-house wherein to sit, bat 
must buy land in the midst of a settlement 
or town whereon to build one, and the con- 
tiguous necessity of civilization— a jail. In 
the rude court-room he had a long i^atform 
erected, usually running its whole width ; on 
tills platform he had a ruder wooden bench 
placed, likewise extending all the way acTOM ; 
and on this bench, having ridden into town, 
it may be, in dun-colored l^gings, broadcloth 
pantaloons, a pigeon-tailed coat, a shingle- 
oaped overcoat, and a $12 high fur hat, he 
sat gravely and sturdily down amid his 
peers, looking out upon the bar, ranged along 
a wooden bencli beneath, and prepared to 
consider the legal needs of his assembled 
neighbours. Among them all the very beat 
was he; chosen for age, wisdom, means, 
weight and probity of character; as a rule, 
not profoundly versed in the law, perhaps 
knowing nothing of it— being a Revolu- 
tionary soldier, a pioneer, or a farmer— but 
endowed with a sure, robust common-seniie 
and rectitude of spirit that enabled him to 
divine what the law was ; shaking himself 
fiercely loose from the grip of mere technic- 
alities, and deciding by the natural jtistioe of 
the case ; giving decisions of equal authority 
with the' highest court, an appeal being 
rarely taken ; perpetuating his own authority 
by appointing his own associates; with all 
his shortcomings and weaknesses a notable 
historic figure, high-minded, fearless and 
incorruptible, dignified, patient and strong, 
and making the County Court days of Ken- 
tucky for well nigh half a century memor- 
able to those who have lived to see justice 
less economically and less honorably admin- 
istered.— .FVom " County Court Day in Km- 
tvckyr by J. L. Allen. 



GENERAL NOTES. 
Taiipf or Notarial Frbs. — The Quehw Qglcial 
Otuette of Jane 28, oontaios » notloe that the tarilT of 
notarinl fees, edopted by the board of norariee of the 
Prorinoe of Qoebeo oo the 19th Mayi 1888, has been 
approved by the li eaten ant-governor in eoonoU. The 
fee for deeds of sale varies from $1 where the v&lae 
of the property is $100 or less, to $10 where the valae 
is above $8.00 ', and not ezeeediog $10*000. The fee 
for leases is $1 when the annual value is $100 or lew ; 
$1.50 when above $100 bat not ezoeedinff $400; $8 
when above $400 and not ezoet ding $1000, 
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TESTIMONY OF EXPERTS. 

Ab judges have so often s&id, and we have 
so often drawn attention to in these columns, 
expert witnesses, in nine cases out of ten in 
which they are called, are inclined to give 
their evidence as if they were retained as ad- 
▼ocates for the respective sides suhpoenaing 
them. This fact among other circumstances 
has tended greatly to depreciate in the minds 
of jurymen that just weight which their evi- 
dence should have. The recent Liverpool 
poisoning case has brought prominently be- 
fore the public the difficulty which a jury 
mnst feel in estimating the exact worth of 
the evidence of even so eminent experts as 
the medical witnesses in thati case undoubt- 
edly are. We doubt» however, that any one will 
receive much comfort from learning what the 
medical profession in America think of the 
evidence of their own members. At the meet- 
ing of the Medico-Legal Society of Chicago. 
held on the 1st of December, 1888, the atten- 
tion of the society was given to the considera- 
tion of a suit for malpractice in which one of 
the members of the society had recently been 
a anccessful defendant Dr. F. C. Hotz said : 
" From a medical point of view I think we 
may disagree with some applications Dr. G. 
made, but I am sure on the whole the case 
was managed well. We all have our indivi- 
dual views in regard to treating a case ; I may 
use one medicine and another person another 
medicine for the same purpose, but that does 
not make the other treatment unjustifiable. 
We are none of us infallible; one may use 
corrosive sublimate and another something 
else, for conjunctivitis ; and if one makes a 
mild application of nitrate of silver I should 
not be justified to condemn the treatment of 
the other as long as the majority of oculists 
consider it a valuable remedy. But this 
meeting, I believe, was called for the purpose 
of bringing out the medico-legal aspects of a 
recent case. An important medico-legal point 
18 this : I became thoroughly convinced of 



the utter uselessness of expert testimony. 
All it can do is to muddle the heads of the 
jury. The expert is not allowed to give his 
opinion upon the merits of the case, from a 
medical point of view. Oh, no, that is for the 
jury to decide. He is given a hypothetical 
case. Those of you who have been there and 
heard all that was put in a hypothetical case 
by the one side first, and then by the other 
side, will certainly agree that it is the easiest 
thing in the world to prove anything with 
these hypothetical cases. The prosecution 
will put in the strongest way against the 
defence. They make it appear that the doc- 
tor has been as cruel as a butcher at the 
stock-yards, handling the poor woman worse 
than an animal, and showing ignorance in 
everything ; they put all this into a hypothe- 
tical case to the expert, and of course he has 
to answer that such treatment is all wrong. 
Then comes the defence and puts another 
hypothetical case. In the light of their evi- 
dence of course the expert will say, * he could 
not treat it any differently; that was elegantly 
done.' And there sit the twelve wise men, 
unfamiliar with medical technicalities, and 
tliey are to form an opinion out of this chaos 
of hypothetical cases I I am sure no jury 
has ever gone into the jury-room and paid 
any attention to the expert evidence in 
the case." Judge Oliver H. Horton said : 
''As to expert testimony, I do not think, as a 
rule, that lawyers have the highest apprecia- 
tion of or place the highest value upon it. In 
the matter to which Dr. Hotz referred, of 
hypothetical questions as being so mislead- 
ing to laymen— in any profession, for instance 
in your profession, to a jury who are utterly 
inexperienced, a hypothetical question is so 
misleading as to oftentimes result in injus- 
tice, but until somebody is sagacious enough 
to give us a better mode, I know of no way 
to stop the present Counsel for the plaintiff 
cannot be required to put a hypothetical 
question upon the defendant's case, but a 
suggestion from the doctor, it seems to me, 
would be very valuable. Instead of putting 
a hypothetical case, where the doctor had 
seen and examined the patient, the question 
should be : Ton saw the patient,what is your 
judgment ? ' and I think the question would 
have influence, from the doctor as an expert 
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'When yoa saw this case, what was your 
opinion as to the defendant's treatment ? ' 
That, however, is not a legal aspect of this 
particnlar case, but only the mode of trying 
it by the lawyers ; it is not in the law but in 
the mode of trying the case. But if he had 
not seen the patient, how are you going to 
ask him bis opinion as an expert? In no 
mode that I know of except in a hypothetical 
case. Presumably the hypothetical question 
states the case as presented by the evidence. 
If it does not, the question is erroneous, but 
if it states the fSacts in the hypothetical ques- 
tion as developed in the evidence, then it is 
proper, and how else will you get the opinion 
of experts who have not seen the ca^e ? [ 
Another thing I have observed somewhat as 
a rule, that the lawyer is seriously at a disad- 
vantage when examining an expert where he 
is not thoroughly oonvenant with the subject 
himself, for the expert in nine cases out of ten 
will down him. Unless he is thoroughly 
posted, crammed for that particular case, if 
you pleasoi he is apt to come out second best 
I think the case stated to-night is a good 
illustration of the fact that expert testimony 
often does more harm than good. It is a good 
deal in the general view of the jury, like a 
case against a corporation. Expert testimony 
does not weigh as a rule. It is my belief 
that 1 could take medical experts and prove 
that any man in America was insane^ and I 
ask you doctors if that is not pretty nearly 
true ? And if that is true, how can you ex- 
pect it to have weight against the truth, for 
we all know there are some sane people in 
America. The thought is in the air, and it 
has an efibct upon expert testimony of all 
kinds." In view of the facts above related it 
is not surprising that the legal profession and 
the public are not in love with expert tes- 
timony at all, not only of medical experts, for 
they give their evidence in no way differently 
from experts in other professions.— Xondon 
Law Timu, 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 27, 1889. 

Frnaii : Lobd Watson, Lord Hobhousb, 8ib 
Babmbs Pbaoogk, Sib Bighabd Couch. 



Susan McMullxn alias Mullen, Appellant ; 
and Damb Janb Wadswobth, Respondent. 

D(miieU&—Matrimcnial d(nn%ciU--- DeeUaration 
in Act of Marriage--ArL 63, CC. 

Hbld I— Where a person whoK domieUe wunoi 
in the Province of Quebec, was married in 
(hot Protfince, and declared in the presence 
of the priett toho performed the otremcny 
thai he was a **jowmaiier de la Provinee de 
QuSbec,'* and he was so described in the oer" 
tificate of marriage, thai he did not lose his 
international domicile, and acquire a new 
domicile by election, so as to affect his staiu^ 
cmd civU rights. 

The words "for the purposes of marriage" in 
Art 63, C.C., mean for the purpose of the 
solemrUssation of the marriage, and not that 
a person having his international domicile 
elsewhere, should, by a residence in the Pro- 
vince of Quebec for six months for the pur- 
pose of having his marriage solemnized 
there, lose his international domicile, and 
acquire a new international domicile. 

The appeal was from a judgment of the 
Supreme Couil of Canada (12 Can. S-CR. 
466), reversing a judgment of the Court of 
Queen's Bench, P.Q., reported in M.L.B., 2 
Q.B. 113. 

The judgment of their Lordships was 
delivered by 

Sir Babnbs Pbaoogk : — 

The question to be determined in this case 
is whether James Wadsworth, by his mar- 
riage in September, 1828, with Margaret 
Quigley, widow of James McMullen, sub- 
jected himself to the legal community of 
property as then established in Lower 
Canada. 

The majority of the learned Judges of the 
Supreme Court held that his international 
domicile was not in Lower Canada or Quebec, 
and the special leave to appeal to Her 
Majesty in Council was not granted for the 
purpose of reviewing that finding, which 
depended upon a mere question of fact, but 
in order to determine what was the legal 
effect of the certificate or ade de mariage, 
signed by Wadsworth and his wife, in which 
he was described as a day laborer, of the 
city of Quebec, and by which two of the 
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laanied Judges of the Sapreme Court held 
that he was honnd as amounting to a declar- 
ation that he was domiciled there. 

Mr. Justice Taschereau, one of those two 
Judges, in his judgment says : — 

" By representing to his wife, as he must 
he held to have done hy the acte de manage, 
that his domicile was at Quehec when he 
married, Wadsworth guaranteed to her, con- 
tracted with her in law, that she would he 
eommtme en biens with him. Now, could he 
have been admitted in his lifetime, under 
any circumstances, in an action en Bipara- 
Hon dt hiensyfoT instance, to contend that this 
declaration as to his domicile was a fieilse 
one, or, in other words, that he had induced 
his wife to marry him under false pretences 
or representations? Would he have been 
leoeived so to invoke his own fraud in order 
to deprive his wife of her share of the com- 
mnnity? Undoubtedly not Well, who is 
the appellant here? Clearly, purely and 
simply, the representative of Wadsworth, 
the warrantor of his deeds, entitled to what 
he himself would have been entitled to, but 
to nothing more. How can she then invoke 
Wadsworth's fraud to deprive the respond- 
ents of their share of this community ? And 
when she does so when she avails herself of 
Wadsworth's fraud, is she not then herself, 
in the eyes of the law, committing a fraud ?*' 

He added, — 

''This is a very important case, riot only 
for the parties thereto on account of the 
large amount involved, but also for the public 
at large. It involves an intricate question 
of international law, which, as pointed out 
by the learned Chief Justice of the Court of 
Queen's Bench, may hereafter often arise 
in this country. We expect in the near 
liitare i^m the United Kingdom, and in 
fact from all Europe, a large immigration, 
and evidently cases like the present one 
must eventually with us become more fre- 
quent But further than that, a principle of 
not less importance for the Province of Quebec 
is at stake, that is, whether the rules of the 
French law as to evidence are to govern such 
cases or not For the appellants, in the 
course of a most able and elaborate argu- 
ment, have failed to cite a case from France 
in which it has been held that a different 



oofututne than the one settled by the aeU de 
mariage can be invoked to defeat a wijfo's 
claims or her heirs." 

It was in consequence of the latter portion 
of this judgment, which was referred to in 
the petition for special leave to appeal to Her 
Majesty in Council,that the leave to appeal was 
granted. In discussing the case in the Courts 
below, as well as in the aiguments of counsel 
before their Lordships, the Civil Code of 
Lower Canada has been referred to as con- 
taining the law upon the subject, for, although 
the Code was not in existence at the time of 
the marriage, it is admitted that it correctly 
expresses the law as it then existed, so for as 
this case is concerned. 

Article 1260 of the Code provides that, if 
no covenants have been made, or if the con- 
trary has not been stipulated, the consorts 
are presumed to have subjected themselves 
to the general laws and customs of the coun- 
try, and particularly to the legal community 
of property, but this Article is subject to 
Article 6, which provides that moveable 
property is governed by the law of the domi- 
cile of the owner, and that persons domiciled 
out of Lower Canada are, as to their status and 
capacity, subject to the laws of their country. 
Even if this were not expressed, it is clear 
that the Legislature of Quebec could not 
have intended to alter the international law 
of domicile. Much confusion has arisen from 
the use of the word domicile in two different 
senses. Sir Robert Phillimore, in his work 
on the Law of Domicile, page 17, remarked, 
and in their Lordships' opinion correctly so, 
that "it might have been more correct to 
" have limited the use of the word domicile 
" to that which was the principal domicile, 
** and to have designated simply as residences 
*' the other kinds of domicile ; but a contrary 
"practice has prevailed, and the neglect to 
** distinguish between the different subjects 
" to which the law of domicile is applicable 
'* has been the chief source of the errors that 
** have occasionally prevailed on this subject'' 
He refers to the discours pronounced by M. 
Malherbe on the introduction of the law of 
domicile into the Code Civil. <' Chaque indi- 
" vidu ne pent avoir qu'un domicile quoiqu'il 
** puisse avoir plusieurs r6iidenc^ f also to 
Malloi T. MalUUf 1 Robertson's £od6tiastical 
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Cases, page 75, where it is said, ^ The grada- 
" tion from residence to domicile consists 
'* both of circumstances and intention." 

Article 79 of the Civil Code of Lower 
Canada speaks of the domicile of a person 
for all civil purposes, and Article 63 of a 
domicile for the purpose of marriage. The 
latter Article is as follows :— " The marriage 
is solemnized at the place of the domicile of 
one or other of the parties. If solemnized 
elsewhere) the person officiating is obliged to 
verify and ascertain the identity of the parties. 
For the purposes of marriage, domicile is 
established by a residence of six months in 
the same place." The words ''for the purposes 
of marriage " refer to the previous portion of 
the Article, and mean for the purpose of the 
solemnization of the marriage. The Legisla- 
ture never could have intended to enact by 
such expressions as these that no person 
should be married in Quebec unless he 
should have his international domicile there; 
still less could it have intended to alter the 
international law of domicile, and to enact 
that any person having his international 
domicile elsewhere should, by a temporary 
residence in Quebec for six months for the 
purpose of having his marriage solemnized 
there, lose his international domicile and 
acquire a new international domicile by 
election, so as to affect his status and civil 
rights. 

Article 1260 speaks of the general laws and 
customs of the country. The acte de manage 
does not say that Wadsworth was of the 
Province of Quebec or Lower. Canada, the 
country of which the laws and customs estab- 
lished the community of property on mar- 
riage, but merely that he was of the city of 
Quebec. 

There could have been no intention on the 
part of Wadsworth when he signed the acte 
de manage describing him as of the city of 
Quebec, laborer, to mislead or induce his wife 
to believe that by the marriage she would 
acquire community of property, for he was a 
mere day laborer, and she was a partner in 
the firm by which he was employed, and 
there was no probability at that time that he 
would acquire the lai^e property of which 
he died possessed. The argument of Mr. 



Justice Taschereau as regards contract, 
guarantee, fraud, or misrepresentation on 
the part of Wadsworth is not based upon any 
solid foundation. In fact, the aeU de manage 
was signed after the marriage had been 
solemnized, in accordance with the provi- 
sions of Articles 64 and 65 of the Code of 
Civil Procedure. 

It was not drawn up by Wadsworth, though 
it was signed by him, and the words Me oette 
ville" were probably introduced from a pre- 
vious representation made by him, in order 
to obtain the solemnization of his marriage, 
that he had resided six months in the city. 
It is clear that the question of international 
domicile is one of general law, and that the 
doctrine of the Roman law still holds good, 
that "It is not by naked assertion but by deeds 
" and acts that a domicile is established." 
It certainly cannot be said that the case 
involves an intricate question of international 
law (to use the words of Mr. Justice Tascher- 
eau) if it depends upon whether Wadsworth 
contracted with his wife or was guilty of a 
fraudulent misrepresentation. 

Their Lordships are of opinion that the 
word domicile in Article 63 was used in the 
sense of residence, and did not refer to inter- 
national domicile. They are of opinion that 
a person having resided temporarily six 
months in Quebec would be entitled to have 
his marriage solemnized in that city, although 
he might be internationally domiciled else* 
where and might refuse to change that domi- 
cile. It would be monstrous to suppose that 
an Englishman, Frenchman, or American 
travelling in Lower Canada, and retaining 
his domicile in his own country, could not be 
married in Quebec after a temporary resid- 
ence there for six months without abandon- 
ing his international domicile in his own 
country, and altering his status and civil 
rights. For the above reasons their Lord- 
ships are of opinion that the decision of the 
majority of the Judges of the Supreme Court 
is correct, and that the judgment of that Court 
ought to be affirmed, and this appeal dis- 
missed. They will humbly advise Her Ma- 
jesty to this effect 

The appellant must pay the costs of this 
appeal 
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TENNESSEE SUPREME COURT. 
May 7, 1889. 
Pupfj a i y. WaBTBKN Union Tblbqraph Co. 

Tdegraph Company — Not agent of Bender, 
(Gontintied from p. S11.J 

In Saxdand v. Gf««n,40Wis. 431, there 
was no question of a mistake in the dis- 
patdi ; the only question was whether the 
telegram received, where no mistake was 
claimed, was to be treated as the original, so 
aa to make it competent evidence of the 
contents of such telegram. 

DvBrkee y. Railroad Co,, 29 Vt 127, decides 
that the original, where the person to whom 
it is sent takes the risk of its transmission, 
or is the employer of the telegraph company, 
is the message delivered to the operator ; 
but where the person sending the message 
takes the initiative, so that the telegraph 
company is to be considered as his agent, 
the original is the actual message delivered 
at the end of the line. In this case there 
was no question of mistake, nor of the 
sender's being bound thereby, but merely 
a controversy as to what was original and 
what was secondary evidence of the contents 
of a telegram. Moreover if this case de- 
cides anything pertinent to the case at bar, 
it is that as Bugg & Ca first invoked the 
services of the telegraph company, inviting 
a reply from complainants through the same 
medium, the company, in such case, was 
the agent of Bugg & Co., and not of com- 
plainants, so that the latter would not have 
been bound by the negligence of the com- 
pany. 

Telegraph Co, v. Dryburg, 35 Penn. St. 298, 
is a case where the receiver of an altered 
message, who had suffered injury thereby, 
was allowed to recover against the telegraph 
company as for a tort K the telegraph com- 
pany is the agent of the party who sent the 
telegram, then we are unable to see how the 
receiver actually suffered injury in this case 
because if the sender of the telegram was 
boond to make good to the receiver the con- 
tract as reported in the altered message 
according to its terms, then the party ad- 
dressed could have recovered of the sender 
the value of the 200 bouquets called for in 



the altered message instead of two bouquets. 
What is said in this case as to agency of the 
company so as to bind the sender is pure 
dictunL 

Bowleg v. Whipple, 48 N. H. 487, the next 
case cited by Mr. Gray in the note referred 
to, BO far as it touches the question now 
under consideration, is a mere dictum^ and 
it would be uninstructive in this connection 
to state what it really does dedda The 
character of the question before that court 
may be inferred from a quotation which the 
opinion makes from sections 340, 341, Scott 
<& J. Tel., adding that " many cases are cited 
in the above work from which it is held that 
in all controversies between the sender of 
the message and the company the original 
messi^e is the ope left at the office by the 
party sending it. But where a man sends 
a proposition to another man by telegram 
and gets a reply acceptirg the offer, the 
original message, bo far as binding the ac. 
ceptor is concerned, is the copy delivered to 
him at the other end." So of Barons v. 
ProiOTi, 25 Kans. 410; ^Matteson y. Noyes, 26 
111. 591 ; Railroad Co, v. Mahoney, 82 id. 73 ; 
WUliams v. Brickell, 37 Miss. 682; Railroad 
Co. V. Russell, 91 111. 298; State v, Hopkins, 
50 Vt 316. They relate alone to the ques- 
tion of original and secondary evidence, so 
far as they touch directly or indirectly upon 
the matter now under consideration. 

Morgan v. People, 59 111. 58, was where the 
plaintiff in an execution telegraphed to the 
sheriff to hold up the sale contemplated 
thereunder. The sheriff refused to obey the 
telegram, and was sued for damages by the 
owners of the property. It was held that 
the telegram delivered to the sheriff was the 
original, and that he should have obeyed 
it There was no alteration or mistake in 
the telegram. 

Smith V. Easton, 54 Md. 138, was this: 
Smith & Whiting, who were creditors of 
W. H. Easton, determined to attach his pro- 
perty to secure their debt It was agreed 
how^ever that he might telegraph to his 
brother, J. T. Easton, in New York, and that 
all parties would await the reply. W. H. 
telegraphed to J. T. as follows : *' Smith & 
Whiting are here, and will attach the stock 
if not secured." He received a reply say- 
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iBg: "Will indorse your Smith & Whiting 
note — three months. " Smith & Whiting 
took the note of W. H. Easton at three 
months in satisfaction of their claim, and 
sent it to J. T. Easton in New York for his 
indorsement, which was refused. There- 
upon they sued him, and introduced the 
telegram that was received hy W. H. Easton, 
upon which they had acted. The court held 
that the telegram received was not evidence 
of a liability upon J. T. Easton, but that the 
telegram written by J. T. should have been 
indorsed or accounted for. This certainly 
decides nothing to support complainant's 
contention here. On the contrary, the logic 
of it would seem to be adverse to the idea 
of agency in the company, for if the company 
was the agent of the sender when it delivered 
the telegram, the telegram as delivered was 
the act of the principal, and ought to bind 
him. 

We have devoted more time and space to 
these cases than might appear to be neces- 
sary, but as they are summed up in the note 
referred to by Mr. Gray as the cases that 
are regarded as making what is called the 
rule in America, it was deemed not out of 
place to ascertain what they were. We 
make and have no criticism upon what these 
cases do decide ; we merely say that they 
are not authority upon which to predicate 
the claim that the courts in this country 
have established or settled the question 
under consideration. As already stated, 
Mr. Gray not only shows that upon principle 
the English holding is the correct one, but 
while listing the cases above mentioned as 
indicating a contrary view, he states that 
most of them are diclcL There is but one 
case referred to by him and the industry 
and learning of counsel have produced no 
other— which directly adjudges that the 
sender of a telegram is bound to the receiver 
by the terms of the message as negligently 
altered by the company. That is the case 
of Telegraph Co. v. Shatter, 71 Ga. 760. With 
very great respect for the high character of 
that learned tribunal, we cannot approve the 
line of reasoning pursued, nor the conclusion 
therein reached. The facts of the case pre- 
sent the question exactly in the shape, and 
under the same circumstances, which we 



have in the case at bar. The learned judge 
delivering the opinion places his conclusion 
in part on the fact that in England the 
government has charge of the telegraph 
lines, and upon the idea that a merchant or 
business man would lose credit and com- 
mercial standing were he to refuse to make 
good to his correspondent the contract con- 
tained in his message as delivered. We 
cannot see how the fiact of governmental 
chaige of the telegraph system can make 
any difference, for in this country the sender 
is as impotent to control and direct the move- 
ments and conduct of the telegraph com- 
pany as if it were under the government, 
while in no sense can the company be said 
to be a bailee or carrier of the porticalar 
message. Nor can we see how the com- 
mercial standing of the sender, who remits 
his correspondent to his recourse on the 
telegraph company for such injury as may 
result from the erroneous message, can be 
affected. 

The Georgia case however, while holding 
that the sender was bound to let the re- 
ceiver have the goods at the reduced price 
stated in the erroneous message, decides 
that the sender is not entitled to recover 
from the company, as damages, the differ^ 
ence between the price as written by the 
sender and that delivered by the company, 
upon the ground that there was no evidence 
that the purchasers at the points where the 
telegrams were received would have given 
the price at which the goods were offered in 
the correct telegrams, nor what was the 
market value of the goods at the place to 
which they had been shipped in conse- 
quence of the error, the court holding that 
the measure of damages in such case was 
" the difference between the price offered by 
the error of the telegram and the market 
value at the point to which shipped — ^that 
is, what the seller could have gotten there." 
This case therefore, though holding as stated 
concerning the idea of agency, is opposed to 
the conclusion of the chancellor in the case 
at bar on the measure of damages. 

Being of opinion then that the complain- 
ants were not bound to let Bugg & Ca have 
the goods at the price erroneously communi- 
cated by the telegraph company, but that 
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it was their privilege to have reclaimed them 
when Bagg & Ca refaeed to pay the price as 
written hy complainants, let us see what 
were their rights and duties, and what is the 
criterion of damage in such a case- They 
were hound to have taken just such steps as 
a reasonahly prudent man would take to 
save himself had the mistake or error heen 
his own. A man under such circumstances 
iH not to he held to have done the wisest and 
best thing, but to the exercise of reasonable 
skill and diligence. Whether he so acted or 
not is a question of fact to be left to the jury 
under proper instructions by the court in a 
jury case, and for the court to try as any 
other questions of fact in chancery or non- 
jury cases. What' would be prudent in one 
case might be very unwise in another, de- 
pendent on the character of the goods, the 
market value in the place to which sent by 
the mistake, or the value at the place from 
which sent, regard being had to storage, ex- 
pense of selling, handling, freights, depre- 
ciation of perishable goods and fluctuations 
in the market, etc For instance, in one 
case it might occasion less loss to sell at the 
price named in the message as erroneously 
delivered, where the cost and risk of storage 
and selling in that market would be heavier 
than the difference in the price as sent and 
the price as received, or the cost of returning 
the goods where the freight both ways might 
be more than such difference. Where the 
difference in the price as sent and the price 
as erroneously delivered was greater than 
would be the cost of such retaining and 
selling there with freight one wayj or greater 
than returning with freights both ways, re- 
gaid being had to the markets at the two 
places, then he ought not to sell at the price 
80 named, but should retain or return, ac- 
cording to his best judgment In such cases 
the courts will not be over nice, on behalf 
of the negligent company, in adjusting the 
scales to the wisdom of the several means 
open to the party injured, and undertake to 
weigh carefully the question as to what was 
best, as then appeared, and certainly not as 
to what was best as seen in the light of sub- 
sequent events, but will merely require the 
victim of the negligence to act in good faith 
in the exercise of ordinary prudence, in the 



effort to extricate himself from the situation 
in which he has been placed. Where this 
has been done the loss resulting will be the 
measure of damages which he will be en- 
titled to recover, upon the doctrine of com- 
pensation. 

It is manifest that it would be unreason- 
able to expect the same conduct in a case 
where the goods shipped in consequence of 
the negligence of the company was lumber, 
coal, or the like, where freights would be a 
large factor in the loss, and in a case where 
the goods were bonds, diamonds, and the 
like, where freights are insignificant com- 
pared with value. 8uch considerations, to- 
gether with the facilities for sale, proximity 
to other markets, and the likei are to be re- 
garded in connection with the facts and 
circumstances of each particular case. 

This is a summary of the result of general 
principles, all of which are too well settled 
to require citation of authority. Applying 
these principles to the case at bar, we find 
no proof in the record that would enable us 
to ascertain the damages fairly resulting 
from the negligence of the telegraph com- 
pany. There is nothing to show what was 
the market value of the meat at Birming- 
ham, nor at Memphis, unless the telegram 
as written by the sender is to be considered 
as fixing it. This is evidence of what the 
sender was willing to take for it, and in the 
absence of proof to the contrary may be 
said to furnish evidence of the market value 
in favor of the party making the offer, as 
against third parties- There is no proof as 
to freight eith«)r way, so that we cannot say 
whether the complainants have acted pru- 
dently in selling at the price named in the 
erroneous telegram, or whether they should 
have sought other purchasers at Birming- 
ham, or recalled the meat to Memphis, or 
taken some other course* In the absence of 
some such proof it is impossible for the 
court to ascertain the extent of the injury 
inflicted by the company's negligence, so as 
to flx and determine the compensation there- 
for with certainty. But the negligence being 
established, and the complainants having 
shown that they disposed of the goods at 
the price named in the erroneously delivered 
message, which was one of the means open 
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to the shipper for extricating himself with 
the smallest loss, and there being no proof 
whatever tending to show that such disposi- 
tion of the goods .was not the very best thing 
to be done under the circumstances, we are 
of opinion that the difference between the 
price named in the telegram as sent and as 
delivered, where sale is actually made at 
the latter priije, may be taken as the correct 
measure of damages where, as in the case at 
bar, the difference is not so great as to excite 
suspicion, and where from the character of 
the goods it does not appear unreasonable 
and. improper to make such disposition of 
the goods. Where the conduct of the party 
injured in his effort to extricate himself 
from loss does not appear to have been im- 
provident, nor in bad faith, and the loss is 
shown from such conduct, the burden of 
proof is upon the author of the wrong to 
show that the loss might have been mitigated 
by a different course of conduct, which a 
reasonably prudent man ought to have 
taken. In the absence of such proof, the 
loss as shown will be taken as the correct 
measure of damages ia the particular case. 
Of this the wrong-doer certainly cannot com- 
plain ; the fault being his that there is not 
proof that some other course of conduct 
would have lessened the damages. 
Let the decree be affirmed with costs. 



COURT OF QUEEN'S BENCH-- MONT- 
REAL* 
Appd — AssemblSe du Conseil Municipal — Mem- 
bre personnellement xntiressi. 

Jugi :— 1. Que, lorsque Tappelant d'un juge- 
ment final veut aussi interjeter appel des 
jugements interlocutoires rendus dans la 
cause, il faut les mentionner dans le bref et 
]es griefs d'appel, & moins que la d^^^cision con- 
tenue dans Pinterlocutoire se trouve aussi 
comprise dans le jugement final. 

2. Que, d'apr^ le statut incorporant la ville 
de St-Jean, un membre du conseil municipal 
n'a pas droit de voter aux assemblees du con- 
seil sur une question dans laquelle, soit per- 
sonnellement, soit comme membre d'une 
soci^t^ commerciale, il a un int^ret p^cuni- 
aire, et qu'une r^olution du conseil, adoptee 

*To appear in Montreal Law Reports, 5 Q. B. 



par une majority d'une voix, sera declaim 
nuUe lorsqu'un membre ainsi int^ress^ aurait 
vot^ du c6t6 de la majority — St^ani dk Men" 
bUaUf Dorion, C. J., Tessier, Crossy Boss^, et 
Doherty, JJ., 19 Janvier 1889. 



SUPERIOR COURT'-MONTREAL.* 

Compagnie inearporie — DiwrganxBotHon de la 
compagnie — DiconfUure — AdxonnaireM — 
Actxom rum paySet^InUriL 

JugS :^la Que quelque soit I'^tat de disor- 
ganisation dans lequel une compagnie incor- 
por6e est tomb^, les cr6anciers de oette com- 
pagnie peuvent toujours exercer leurs droits 
contre elle et ses actionnaires. 

2. Que les actionnaires ne sont pas par le 
seul fait de la disorganisation et de la d^con- 
fiture de la compagnie, d^chais^ de leurs 
obligations de payer le montant ou la balance 
de leurs actions dans le fonds capital. 

3o. Que le statut qui regit les compagnies 
de soci^t^ de construction ne permet pas d'exi- 
ger rint^t sur les parts non pay^. — Hvghes 
V. La Compagnie de VilUu du Cap Oihraltart 
d: Lalwide, Taschereau, J., 9 mars 1889. 

Arhitres et amiables eompotUeurs—CompUtion 
du rapport^FormalitSs. 
JugS : — Que la oour peut, sur motion, ordon- 
ner i des arhitres et amiables compositeurs 
de completer leur rapport^ en y ajoutant le 
r^it des formalit^s qu'ils ont remplies, d'ex- 
pliquer davantage la nature de oertaines pai^ 
ties de leur rapport, et d'y annexer le certifi- 
catde leur assermentation et autres docu- 
ments. — Dubi V. Corestine, Loranger, J., 18 
mars 1889. 



Action en reparation — Terme '^dinondcUeur '*— 
Injure — Dommage, 

Jugi ;— Que personne n*a le droit d'appli- 
quer ft une autre personne des termes qui 
n*ont rien en eux-inemes d'injurieux, mais 
qui par Tinterpretation qu'en font les person- 
nes k qui on s'adresse, constituent une in- 
jure ; que le terme de ^'dinonciateUr " quelque 
permis que soit en loi la d^nonciatioui esthu- 
miliant dans Topinion publique et une cause 
de reproche qui donne ouverture k Taction 
en reparation. — Duquette v. Majorj Mathieu, 
J., 26 mars 1889. 

* To appear in Montreal Iaw Report«. 5 S. C. 
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In the interesting discossion before the 
C6art of Appeal, with reference to the mode 
of attacking the constitaiionality of an 
Act of incorporation, the case of Forsyth 
4fe Every ^ 15 Can. S.C.R 543, was not cited, so 
£ar as we are aware. Yet, as the decision 
of a higher Court, it is of interest, an<l it ap- 
pears to throw some light upon the question 
rmised in the action taken by the Society of 
J«sus against the "Mair* company. The 
constitutionality of the Anticosti Company's 
charter was not attacked by the appellant (in 
the case cited) before judgment, but only upon 
the report of distribution ; yet two of the 
jcdges, Chief Justice Ritchie and Mr. Justice 
Gwynne^ thought that even then the ap- 
pellant was at liberty to raise the objection. 
Mr. Justice Strong considered that the con- 
stitational question could not be raised upon 
the report of distribution^ but he observes : 
** By her own omission to raise the objection 
she now insists upon in the proper manner 
and at the proper time, that is, by plea or 
ddtnce before judgment, the appellant has 
precluded herself from insisting on the 
matten she has raised by her opposition." 
Mr. Justice Foumier says :—" Cost apr^ 
avoir plaids o6te & c6te pendant plus de deux 
ans oomme parties au mdme proo^ que 
Tappelante s'imagine de souiever cette ques- 
tion, loraqu'il ne s'agit plus que d'ez^uter le 
jngement . . . Apr^s I'avoir consider^e 
oomme corps legal pendant deux ans, il est 
trop tard maintenani pour lui nier son exis- 
tttioe." This appears to coincide with the 
view expressed by Mr. Justice Strong. Mr. 
Justice Tascbereau's remarks are too brief 
to give any hint of his opinion on the ques- 
tion of pleading unconstitutionality. His 
honour simply says the appellant cannot 
raise the question. But if his honour had 
differed frem what had been stated by his 
ooUeagues, he would probably have express- 
ed himself more fully. 



NEW PUBLICATIONS, 

Kbit's Commentabibb on Ambrigan Law. 
New Edition, by Wm. M. Lacy, of the 
Philadelphia bar. Vol. 1. The Black- 
stone Publishing Company, Philadelphia, 
Publishers. 
The above work is No. 32 of the Text-Book 
Series, comprising new editions of standard 
works, issued monthly by the Blackstone 
Publishing Campany. The book is clearly 
printed, on good paper, and students es- 
pecially will prize this opportunity of getting 
so valuable a treatise at an extremely 
moderate price- The foot notes of the editor 
are distinguished from those of Chancellor 
Kent, the former being designated by figures, 
and the latter by letters. One of these 
gives a very clear statement of the appellate 
jurisdiction of the Supreme Court of the 
United States. 



Mabitimb Court Rules. By Messrs. Howell 
and Downey. Rowsell & Hutchison* 
Toronto, Publishers. 
This book, containing the General Rules 
(1889) and Statutes, with forms, table of fees, 
etc.) of the Maritime Court, Ontario, is the 
joint production of Mr. Alfred Howell, bar- 
rister, and Mr. Alexander Downey, official 
reporter of the Court The new roles, forms, 
and table of fees which came into operation 
1st May last, supersede the rules of 1878-9, 
and effect almost an entire change in the 
practice and procedure of the Court An 
alphabetical list of the reported cases is given, 
with heads of subjects. There is also a good 
general index to the book. Those who have 
business before the Maritime Court will find 
this publication a great assistance to them 
in their work. 



Sboond Annual Report op thb Intbrstatb 

Commerce Commission, 1888. Washington; 

Government Printing Office- 

The labours of the Interstate Commerce 

Commission are pretly generally known 

Their reports contain a great deal of valuable 

information on the subject of the laws which 

regulate commerce. Important English and 

Canadian statutes are quoted. The decisions 

given by the Commission are interesting and 
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important, aod the pnblication altogether is 
one which may often be consulted with 
advantage. 

Federal Goybrnmbkt in Canada. By John 
6. Bourinot, D.C.L. Baltimore: N. 
Murray, Publication Agent 
This important work by the learned Clerk 
of the House of Commons in Canada, is 
issued in the seventh series of the Johns 
Hopkins University Studies in Historical 
and Political Science, edited by Mr. H. B. 
Adams. The book comprises four lectures, 
read last May before Trinity University, 
Toronto: I. Historical outline of pclitical 
development II. General features of the 
Federal System. III. The Government and 
the Parliament IV. The Provincial Grov- 
emments and Legislatures. AVe cannot do 
more at present than direct the attention of 
our readers to the appearance of this ex- 
tremely interesting treatise. At a later 
period we may have an opportunity of re- 
curring to it The book, it may be stated, is 
indexed, and is printed in the neat and 
substantial style of the Johns Hopkins 
University publications. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 27, 1889. 

Present: The Lord Chancellor, Lord Hob- 
house, Lord Macnaghtbn, Sir Richard 
Couch. 

GiLMouR et al. (defendants). Appellants, and 

Mauroit (petitioner). Respondent 

GiLHouR et aL & Allaire. 

Location tickei'—Right of holder to interim tn- 
jtmction to restrain trespassers from ctUting 
timber — Disputed title. 

Held : — {Affirming the judgment of the Court of 
Queen's Bench, Montreal, M. L. R,Z Q. B. 
449); • 

1. That a location ticket issued by the Crown 
Lands Agent acting for and on behalf of 
the Oovemment of the Province of Quebec, 
is, in effect, a promise of sale of the lands to 
which it applies, subject to the fulfilment on 
the part of th^ locatee of the conditions on 
which it is granted, and gives the locatee 



absolute possession of tmh lands, and all 
the rights of action against trespanersy which 
he might exercise if he held such lands under 
a patent from the Crown. 

2. That the holder of such location ticket was 

entitled to an interim injunction, to rertrain 
lessees of Crown Timber limits under a 
license from the Commissioner of Crown 
Lands for the Province, from cutting timber 
on the lands htld under the location ticket 
previously granted, until the question of title 
should be determined by the Courts. 

3. The Court, as a general rule, will not decide 

a question of Htle upon a writ of injunction, 
more especially when there is a third party 
interested (here the Oovemment of Quebec) 
who is not a party in the cause. 

These appeals were from judgments of 
the Court of Queen's Bench, Montreal, 
Sept 23rd, 1887. For full report of the 
judgment delivered by the Court below, see 
Montreal Law Reporte, 3 Q a 449-485. 

The judgment of their lordships was de- 
livered by 

Lord Hobhousb : — 

OUmour and others v. Mauroit. 

In this case the Superior Court issued an 
order enjoining the defendants, who are the 
now appellants, to discontinue and cease all 
lumbering and other works in connection 
therewith on certain lots of land in the pos- 
session of the complainant, who is the now 
respondent 

The defendants appealed to the Court of 
Queen's Bench, who issued the order now ap- 
pealed from. It is in the following terms :— 

" Considering that the respondent has es- 
tablished that on the 21st day of April, 1886, 
he has obtained from the Cro^i-n Lands Agent, 
acting for and on behalf of the Government 
of the Province of Quebec, a location ticket 
for lots numbers 62 and 63 in the sixth range 
of the township of Egan, in the district of 
Ottawa, and had possession of the said lots 
of land when the act of trespass complained 
of by him was committed by the appellants ; 

"And considering that, by the license 
granted by the appellants to cut timber on 
the lands therein described, all lots or parts 
of lots for which a patent or a location ticket 
had previously be&a granted were excluded 
from the operation of the said license ; 
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'* And oonadering that the respondent has 
eetabliahed that he had a primd facie title to 
the poBsession and property of the said 
lots of land, such a location ticket heing a 
promise of sale from the Government of the 
PiOTinoe of Qaehec, on the conditions de- 
termined by law, with possession, which 
entitled the said respondent to claim and 
obtain an injanction enjoining the appellants, 
who, having no title to cat timber on the 
said lots of land, are by law considered as 
having cat by trespass the timber men- 
tioned in the respondent's petition, antil the 
said appellants had established in the regular 
course of law the insufficiency of the respond- 
ent's title and their right to cut the timber 
on the said lots of land ; 

'^ And considering that there is no error in 
the judgment rendered on the 24th day of 
Febraary, 1887, by the Superior Court for the 
district of Ottawa, sitting at Aylmer, except 
in the expression that the writ of injunction 
iosned in this cause was declared to be per- 
petual, which might exclude the appellants 
from hereafter asserting in due course of law 
their right to cut the timber on the said lots 
of land; 

"This Court, for the above reasons, doth 
maintain the said writ of injunction, and doth 
enjoin the said Allan Gilmour, John Gilmour, 
David Gilmour and John David Gilmour, 
defendants below, now appellants, to dis- 
continue and cease all lumbering and all 
operations and works in connection there- 
with on said lots numbers 62 and 63 of the 
sixth range of the township of Egan, in the 
district of Ottawa, now in possession of the 
respondent, under and in virtue of a location 
ticket granted to him, and bearing date 2l8t 
day of April, 1886, under the penalties or- 
dained and prescribed by law." 

The defendants complain, first, that the 
injunction, though not intended to be pei^ 
petual, is in fact made so, and that they are 
excluded from hereafter asserting any right 
to cut timber on the land in question. It is 
true that thejoiandatory part of the order is 
indefinite in point of time, and if unexplained 
might read as being perpetual, but taken in 
ocmnection with the expressed motives, it is 
plain enough that if the defendants have a 



better title to assert they may do so in a 
proper suit. 

The principal contention of the defendants 
is that the plaintiff has not shown any valid 
title to the land, and in order to show the 
precise bearing of this conteution, the posi- 
tions of the parties must be stated. 

The plaintiff claims title under a license of 
occupation, commonly called a location 
ticket, granted to him on the 21st April, 
1886, by the Agent of Crown Lands. The 
license states that the plaintiff has paid $12, 
being one-fifth of the purchase money of 200 
acres of land contained in lots Nos. 62-63, 
in the township of Egan, the balance being 
payable in four equal annual instalments. 
The grantee is bound to take possession 
within six months, to continue residence 
and occupation for two years at least, to 
clear or cultivate at least 10 acres in the 100, 
and to build a habitable house of a certain 
size. Before Itis patent is issued, he is not to 
cut wood except for clearance, fuel, building, 
or fences. The sale is expressly made sub- 
ject to all timber licenses actually in force. 

By Sec. 16 of the Public Lands Act of 
1869, 32 Vict., cap. 11) such a license gives to 
the grantee a right to take possession of and 
occupy the land therein comprised, and to 
maintain suits in law or equity against any 
wrongdoer or trespasser, as effectually as he 
could do under a patent from the Crown, and 
such license is to be primd facie evidence of 
possession in any such suit, but is to have 
no force against a license to cut timber 
existing at the time of the granting thereof. 

From the 4th December, 1885, to the 30th 
April, 1886, the defendants held a license to 
cut timber over a tract of land, roughly 
speaking about 50 square miles in extent, 
which embraced lots 62-63, in the township 
of Egan. This Hcense contained a proviso 
that all lots sold or located by the authority 
of the Commissioners of Crown Lands should 
cease to be subject to it after the 30th April 
following. Probably the reason for inserting 
a clause exempting located lots at a date 
after the expiry of the license was that such 
licensees had claims to renewal of their 
licenses which were recognized by the Crown 
officers. 



324 



THE LEGAL NEWS. 



The operationB which led to this suit were 
commenoed by the defendants on the 15th 
October, 1886. A few days later a new 
license» dated the 23rd October, was granted 
to the defendants over the same tract of 
land, bat with the condition that all lots sold 
or located by the authority of the Com- 
missioners of Crown Lands pridr to that 
date are to be held as exempted from the 
license. 

The defendants contend that the plaintiffs 
lots do not fall within the description of 
" lots sold or located by the authority of the 
''Commissioner of Crown Lands/' because, 
though they were so sold or located osten- 
sibly, and by the District Agent, and ap- 
parently in the course of official business, 
yet the Commissioner had no legal authority 
to make such a grant. The Forest Act of 
1883, which enables the Crown to set apart 
ungranted lands as forest, prohibits the sale 
of them till after a period of ten years. The 
plaintiff's lots are within the ambit of a 
large territory set apart as forest reserve by 
a Proclamation dated 23rd August, 1883; 
therefore, say the defendants, the Crown 
was incapable of granting them in 1886. 

The plaintiff met this objection to his title 
by contending first that the Proclamation 
was itself invalid, and then that his lots fell 
within certain exceptions from the forest 
reserve which the Proclamation specifies. 
On these points there has been much con- 
troversy. The Superior Court rested its de- 
cision partly on the ground that the Pro- 
clamation was invalid. The Court of Queen's 
Bench do not either in the motives of their 
judgment, nor in the reasons assigned by 
the majority of the Judges, take any such 
ground. They pronounce no opinion on the 
matter. And it appears to their Lordships 
also that the controversy is immaterial for 
the decision of the present question. 

That question is whether the plaintiff is a 
person who as against the defendants has a 
right to be protected by injunction within 
the terms of the Injunction Act of 1878. 
The Act provides that the Court may grant 
a writ of injunction ordering the suspension 
of any act, proceeding, operation} work of 
construction or demolition, in the following 
case amongst others : — " Whenever any per- 



** son who has not acquired the posaession of 
** one year, and who has no valid title to the 
** property, causes work to be carried on upon 
''any land whereof another is proprietor 
" through a valid title, and of which he is in 
"lawful possession." 

The defendants have certainly never had 
the possession contemplated by the Act, and 
their Lordships agree with the holdini^ oi the 
Queen's Bench, that all lots for which a 
location ticket had previously been granted 
were excluded from the operation of the 
timber license granted to the defendants in 
October, 1886. The defendants therefore bad 
neither possession nor title. 

The plaintiff is in possession for valuable 
consideration given by him to the Crown, in 
the course of dealings with the official agent 
of the Crown, and ostensibly by the anthority 
of that agent Even supposing that the 
Crown can annul the instrument which gives 
him title, it could not treat him as a tzes- 
passer. Nor whatever may be the legal 
powers of the Crown, as to which their Lord- 
ships say nothing, can we consider as a 
mere nullity the possession of land by one 
who has paid money for it, and has made 
improvements on it, and who can hardly be 
expected to know of legal infirmities in the 
Crown's title. Their Lordships consider that 
this is a title sufficiently valid and a pos- 
session sufficiently lawful to carry with it 
the right of protection by injunction; and 
that the Injunction Act does not open to a 
defendant a door of escape merely because he 
may be able to show that the plaintiff's title 
is one which cannot be made good against 
all other persons. 

From the statement of reasons by the 
learned Chief Justice, their Lordships collect 
that the Court will not, as a general rule, 
decide a question of title on this kind of 
proceeding, especially when a third party 
is interested as the Crown is here, but that 
they are in the habit of granting interim 
protection. It appears to their Lordships 
that such a practice is in accordance with 
the provisions of the Act, and has been 
properly applied in the present instance. 

Their Lordships think that the appeal 
ought to be dismissed with costs. 
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GUmow Y. AUaire. 
This appeal ia sobject to the same con- 
aiderations, the only difference being that 
th6 plaintiff's location ticket was granted 
befim the Proclamation of September, 1883, 
and befoie the defendants obtained any 
timber license at all. Therefore the argu- 
ments nsed to prove the invalidity of Man- 
roifa title do not apply to Allaire's- This 
i^>peal also should be dismissed with costs. 
BolhappeaU. 
Their Lordships will humbly advise Her 
Majesty in accordance with the foregoing 
opinions. 

Appeals dismissed. 
Imne» Q,(X, and FUming, Q.C, (both of the 

Canadian bar), for the appellants. 
BampoB, Q.a, and Madeod FuUarUm, with 
Messrs. Boehon and Robidoux (of the 
Canadian bar), for the respondents. 



ALCOHOLIC TRANCE IN CRIMINAL 
CASES. 

Dr. T. D. CrotherSt in a paper read before 
the International Congress of Medico-Legal 
Science, held in New York in June last, 
gave an account of his investigation of a 
peculiar class of cases. He says :— 

The frequent statement of prisoners in 
coort that they did not remember anything 
about the crime they are accused of, appears 
from scientific study to be a psychological 
fact. How far this is true in all cases has not 
been determined, but there can be no ques- 
tion that crime is often committed without a 
conscious knowledge or memory of the act 
at the time. 

It is well known to students of mental 
science, that in certain unknown brain states 
memory is palsied, and fails to note the 
events of life and surroundings' Like the 
Bomnambulisty the person may seem to real- 
ize his surroundings and be conscious of his 
acts, and later be unable to recall anything 
which has happened. These blanks of mem- 
ory occur in many disordered states of the 
brain and body, but are usually of such short 
duration as not to attract attention. Some- 
times events that occur in this state may be 
recalled afterwards, but usually they are total 
blanks. The most marked blanks of mem- 



ory have been noted in cases of epilepsy and 
inebriety. When they occur in the latter 
they are called Alcoholic TranceB, and are al- 
ways associated with excessive use of spirits! 
Such cases are noted in persons who use 
spirits continuously, and who go about act- 
ing and talking sanely although giving some 
evidence of brain failure, yet seetd to realize 
their condition and surroundings. Some 
time after, they wake up and deny all recol- 
lection of acts or events for a certain period 
in the past This period to them begins at a 
certain point and ends hours or days aft^r, 
the interval of which is a total blank, like 
that of unconscious sleep. Memory and cer- 
tain brain functions are suspended at this 
time, while the other brain activities go on 
as usual. 

In all probability the continued paralysis 
from alcohol, not only lowers the nutrition 
and functional activities of the brain, but 
produces a local palsy, followed by a tem- 
porary failure of consciousness and memory, 

which after a time passes away. 

t 
When a criminal claims to have had no 
memory or recollection of the crime for 
which he is accused, if his statement is true, 
one of two conditions is probably present, 
either epilepsy or alcoholism. Such a trance 
state might exist and the person be free 
from epilepsy and alcoholism, but from our 
present knowledge of this condition it would 
be difficult to determine this fact If epil- 
epsy can be traced in the history of the case, 
the trance state has a pathological basis for 
its presence. If the prisoner is an inebriate » 
the same favoring conditions are present If 
the prisoner has been insane, and suffered 
from sun or heat stroke, and the use of spir- 
its are the symptoms of brain degeneration, 
the trance state may occur any time. 

The fact of the actual existence of the 
trance state is a matter for study, to be de- 
termined from a history of the person and 
his conduct; a grouping of evidence that the 
person cannot simulate or falsify ; evidence 
that turns not on any one fact, but on an as- 
semblage of facts that point to the same 
conclusion. 

The following cases are given to illustrate 
some of these facts, which support the aa- 
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sertion of no memory of the act by the 
prisoner in conrt : 

The first case is that of A, who was repeat- 
edly arrested for horse stealingi and always 
claimed to be unconscious of the act This 
defence was regarded with ridicule by the 
court and jury, and more severe sentences 
were imposed, until, finally, he died in 
prison. The evidence offered in different 
trials in defence was, that his father was 
weak-minded and died of consumption, and 
his mother was insane for many years, and 
died in an asylum. His eariy life was one 
of hardship, irregular living, and no train- 
ing. At sixteen he entered the army, and 
sufferel from exposurei disease, and sun- 
stroke, and began to drink spirits to excess 
at this time. At twenty he was employed 
as a hack driver, and ten years later be- 
came owner of a livery stable. He drank to 
excess at intervals, yet during this time at- 
tended to business, acting sanely, and appar- 
ently conscious of all his acts, but often com- 
plained he could not recollect what he had 
done while drinking. When about thirty-four 
years of age he would, while drinking, drive 
strange horses to his stable, and claim that he 
had bought them. The next day he had no re- 
collection of these events, and made efforts to 
find the owners of these horses and return 
them. It appeared that while under the in- 
fluence of spirits, the sight of a good horse 
hitched up by the roadside alone, created an 
intense desire to possess and drive it. If 
driving his own horse, he would stop and 
place it in a stable, then go and take the new 
horse, and after a short drive put it up in his 
own stable, then go and get his own horse. 
The next day all this would be a blank, 
which he could never recall. On several oc- 
casions he displayed reasoning cunning, in 
not taking a horse when the owners or driv- 
ers were in sight This desire to possess 
the horse seemed under control, but when 
no one was in sight all caution left him, and 
he displayed great boldness in driving about | 
in the most public way. If the owner should i 
appear and demand his property, he would 
give it up in a confused, abstracted way. No i 
scolding or severe language made any im- j 
pression on him. Often if the horse seemed . 
weary he would place it in the nearest stable, ' 



with strict orders to give it special care. Oii 
one occasion he joined in a search of a stolen 
horse, and found it in a stable where he had 
placed it many days before. Of this he had 
no recollection. In another instance he sold 
a horse which he had taken, but did not take 
any money, making a condition that the buy- 
er should return the horse if he did not like 
it His horse stealing was all of this gen- 
eral character. No motive was apparent, or 
effort at concealment, and on recovering from 
his alcoholic excess, he made every effort to 
restore the property, expressing great regrets, 
and paying freely for all losses. The facts of 
these events fully sustained his assertion of 
unconsciousness, yet his apparent sanity was 
made the standard of his mental conditioD. 
The facta of his heredity, drinking, crime, 
and conduct, all sustained his assertion of 
unconsciousness of these events. This was 
an alcoholic trance state, with kleptomaniac 
impulses. 

The next case, that of B, was executed for 
the murder of his wife. He asserted posi- 
tively that he had no memory or conscious- 
ness of the act, or any event before or after. 
The evidence indicated that he was an ine? 
briate of ten years' duration, dating from a 
sunstroke. He drank periodically, for a 
week or ten days at a time, and during this 
period was intensely excitable and active. 
Hd seemed always sane and conscious of his 
acts and surroundings, although intensely 
suspicious, exacting, and very irritable to all 
his associates. When sober he was kind, 
generous, and confiding, and never angry or 
irritable. He denied all memory of his acts 
during this period. While his temper, emo- 
tions, and conduct were greatly changed dur- 
ing this time, his intellect seemed more acute 
and sensitive to all his acts and surround- 
ings. His business was conducted with usual 
skill, but he seemed unable to carry out any 
oral promises, claiming he could not recollect 
them. But when not drinking his word and 
promise was always literally carried out He 
broke up the furniture of his parlor when in 
this state, and injured a trusted friend, and 
in many ways showed violence from no cause 
or reason, and afterwards claimed no mem- 
ory of it After these attacks were over, he 
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expressed great alarm and sought in every 
way to repair the iojary. Finally he struck 
his wife with a chair, and killed her, and 
awoke the next day in jail, and manifested 
the most profound sorrow. While he dis- 
daimed all knowledge of the crime, he was 
anxious to die, and welcomed his execution. 
This case was a periodical inehriate with 
maniacal and homicidal tendencies. His 
changed conduct, and unreasoning, motive- 
less acts, pointed to a condition of trance. 
His assertion of no memory was sustained 
hy his conduct after, and efforts to find out 
what he had done and repair the injury. 

(To be continaed.] 



PARLIAMENTARY DIVORCE. 

Mr. J. A. Gemmill, author of the work re- 
viewed cmte pp. 162-8, replies to the com- 
munication of Mr. J. L. Archambault, Q.C., 
(p. 260) as follows:— 

I have read with much interest the letter 
of Mr. J. L. Archamhault, but I cannot 
agree with all he says. He begins by re- 
ferring to what he terms the alarming tn- 
creoue of petitions to Parliament for divorce. 
I have been employed professionally in al- 
most every divorce case before Parliament 
during the last half dozen years and can 
therefore speak with some degree of con- 
fidence. My researches show that notwith- 
standing a rapidly increasing population in 
Canada the number of divorces granted 
annually by Parliament is not increasing, 
the figures being as follows : -1877, 3 ; 1878, 
3 ; none during the next five years ; 1884, 1 ; 
1885, 5 ; 1886, 1 ; 1887, 6 ; 1888, 3 ; 1889, 4, and 
for 1890 only 4 applications. Contrasted 
with the 25,000 divorces granted annually in 
the neighbouring United States our figures 
are certainly insignificant 

As to the impropriety of granting divorces, 
the learned gentleman no doubt makes out a 
strong case from the standpoint of his 
own religious creed, but the Canadian com- 
munity being a mixed one, other views must 
necessarily exist approving of divorce. The 
mere fact ihsX it is now a dogma of the 
Boman Catholic church that marriage is in- 
dissoluble, does not strengthen Mr. Ar- 



chambault's position, because it is well 
known to the student of history that there 
was a time (and not very remote either) in 
the history of the Boman Catholic church 
when the dissolution of marriage was per^* 
missible. 

I am not sufficiently familiar with the 
Civil Code of the Province of Quebec to fol- 
low Mr. Archambault in his argument that 
the unlimited power given the Dominion 
Parliament by the B.N.A. Act of 1867 to deal 
with marriage and divorce conflicts with the 
code, but as a good citizen of Canada, toler- 
ant of all views, he will doubtless acknow- 
ledge the justice of the reason put forward 
by the late Sir G. B. Cartier on conferring 
this unlimited power upon our Parliament 
That enlightened statesman said that at the 
time of the formation of the Confederation, 
the question of divorce had been left pur- 
posely to be decided by the Federal Parlia- 
ment, which had a Protestant majority, and 
taken away from the Legislature of Quebec, 
the majority of which was Catholic, because 
it was against the creed and conscience of 
Catholics to vote for divorce in any circum- 
stances whatever. This was done in order 
that justice might be done to Protestants. 
The Catholic Bishops of Canada, knowing 
that the inhabitants of Canada formed a 
mixed community, approved of this course, 
and he (Sir George) had reason to believe 
that the Holy See did so too. The con- 
clusion arrived at was with a view to the 
protection of minorities, otherwise the 
minorities in Ontario, Nova Scotia and New 
Brunswick could have no claim to their 
rights being respected in the same manner 
as they are now. (See Dominion Parliament 
Debates 1S70, p. 694,) 

Again, it must be remembered that the 
western provinces of Ontario, Manitoba and 
the Northwest Territories are unprovided 
with a law authorizing the judicial separa- 
tion obtainable under the Quebec code, 
neither have they the Divorce courts which 
were created in Nova Scotia, New Brunswick 
and British Columbia prior to the entry of 
these provinces into the Federal union, and 
which courts continue to exercise their func- 
tions. It will be admitted that there is no 
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reason vhy the inhabitants of Ontario, 
Manitoba and the Northwest Territories 
should stand in any worse position than 
their countrymen in the other provinces, and 
'be thus deprived of all means of relief in 
matters matrimoniaL Under the constitu- 
tion it is obtainable only at the hands of the 
Dominion Parliament, and in a proper case 
for relief a denial of it by the representatives 
from more favored provinces would be at 
once regarded as unfair, if not ty rannical. 

So far as I have heard, the advocates of 
the judicial as opposed to the parliamentary 
systemofdivorce, do not propose to add to 
the number of existing courts by the creation 
of a divorce court, as my learned brother 
fears. The idea is to give to the present 
Superior Ck)urt judges jurisdiction to decree 
divorce just as the Quebec judges now grant 
tSparation de carps. If the granting of relief 
was confined to the cause of adultery — the 
single ground hitherto recognized by Parlia- 
ment—the dangers feared by many from the 
judicial system would be minimized, and 
relief would not be the perquisite of the rich, 
as it is now. 

I am unable to enter into a discussion 
with my learned friend as to the relative 
position of Church and State, but a work re- 
cently published by an Oxford M.A., *' Mar- 
riage and Divorce," touches on the functions 
of Parliament, and in my opinion expresses 
sound and correct views. The extracts fol- 
lowing will show in substance what are tliese 
views on divorce, looking at it as a question 
of state, a question qf civil government, as 
affecting all members of the community 
universally, ^ hether belonging to the church, 
believing in the principles of the church or 
not : — 

''The Church and the State are not co- 
ordinate and identical, do not stand on the 
same foundation, and are not co-extensive in 
their range of action. Every church has a 
duty to perform to its own members. • * 
* It has certain religious principles * * 
which it holds to be of importance; * * 
it must naturally consider it to be its duty 
and its mission, in its corporate capacity, to 
inculcate these principles upon the members 
of its own body, and to enforce obeiience to 
them by the exercise of spiritual discipline. 



** But the State has no such iuncti<m to per- 
form ; it has received no commission to teach 
any special tenets of religion ; it cannot^ like 
a church, confine its operations to any one 
limited body, but must deal with the whole 
community, with every citizen, and deal with 
them on uniform and general principles. The 
business of the State is to provide justly and 
impartially, as far as possiblot for the welfare 
of all ; to repress vice and punish crime ',*** 
because these things are injurious to the well- 
being of the community ; to guard the rights 
of all ; * * * for this, indeed, is one of the prin- 
cipal objects of social and civilized life, * * * 
to guard the personal liberty of all its mem- 
bers, especially the liberty of conscience. 

" Diversity of opinion on questions of reli- 
gion must arise, if men are free to think 
about them. * * * Let the churches bold 
their own doctrines and enforce their prin- 
ciples, so far as may be justly warranted by 
scripture, on thMir otm memhert, but not be^ 
yond ; * * * but let not the State enforce any 
special tenets of faith, etc., except such as 
may be generally accepted and approved of, 
* * * ; " and the author sums up the subject 
in these words : — 

" The Church and the State have distinct 
duties and functions to perform in relation 
to these questions in which religions prin- 
ciples are involved ; the Church to teach and 
maintain its own doctrine and discipline 
among its own members ; the State not having 
any commission to teach or enforce religious 
dogmas, but only to maintain such fundamen- 
tal principles of religion and morality as are 
generally accepted by the people as being es- 
sential to the general welfare, and such aa 
do not trespass on the conscience of any indi- 
vidual." 

In Canada, there is no connection between 
Church and State. All religious commu- 
nities stand on an equal footing before the 
law. Protestants believe divorce to be right 
under certain circumstances ; the doctrine of 
indissolubility of marriage is held by Roman 
Catholics. Our constitution allows and pro- 
vides for divorce, and any attempt to hinder 
Protestants in obtaining relief, even by those 
who do not personally approve of the measure, 
seems not in keeping with a just view of re- 
ligious liberty. 
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Vou Xn. OCTOBER 19, 1889. Na 42. 

The Canada OazetU contains a notice re- 
specting a prize competition to be held in 
celebration of the fourth centenary of the 
discovery of America. The essays are not 
to exceed two volumes of 500 pages each, 
and may be written in Spanish, Portuguese, 
English, French, Grerman or Italian. The 
snbject to be treated of is " the vast signifi- 
cance of this discovery of Columbus, the cen- 
tenary of which it is proposed to celebrate, 
without in the least detracting from the 
deeds of Bartolom6 Diss, Cortes, Pizarro, and 
others, bringing into due notice the civilizing 
power Portugal has brought to bear, and the 
crowning act of Spain when she for the first 
time braved the unknown Atlantic and cir- 
cumnavigated the globe." One prize of 
£1200, and a second of £600 will be awarded, 
together with five hundred copies of the 
book ; the authors also to preserve full rights 
over their works. 



A writer in the FMnigkUy Review, describ- 
ing Russian characteristics, comments upon 
the awe of the authorities which is usually 
uppermost in the minds of the people. He 
translates from a Russian newspaper part of 
the evidence taken in an inquiry into the 
drcamstances attending the suicide of a 
peasant who, when suJSering from hunger, 
hanged himself. Some of his friends dis- 
covered him a second or two after he had 
tied the knot, but refrained from cutting him 
down. "Now he is stark and cold," one 
witness remarked, " but when we first came 
up and saw him hanging, he was warm 
enoogh; and he dangled his legs about a 
good deal There was plenty of life in him 
then, and for a good while after toa It's 
gone now." Q. " Why did you not cut him 
down at once? " A' " Cut him down, is it ? 
Well, at first we were going to do it. But 
then we said, ' Best let him take the road he 
chose for himself; for if we cut him down 
and save him, we shall have to answer to 
the authorities.' So we let him hang there. 
And he's as cold as a stone now." 



At the last annual meeting of the Victoria 
Institute of London, a paper wss read de- 
scribing the recent discovery of Assyrian 
archives 3,500 years old in the palace o( 
Amenophis III. These venerable chronicles, 
according to Pro£ Sayce, show that in the 
fifteenth century before our era— a century 
before the Exodus—*' active literary inter- 
course was going, on throughout the civilized 
world of western Asia, between Babylon and 
Egypt, and the smaller states of Palestine, of 
Syria, of Mesopotamia, and even of eastern 
Kappadokia. And tiiis intercourse was 
carried on by means of the Babylonian 
language, and the complicated Babylonian 
script This implies that, all over the civil- 
ized East, there were libraries and schools 
where the Babylonian language and litera- 
ture were taught and learned. Babylonian 
appeared to have been as much the language 
of diplomacy and cultivated society as 
French has become in modem times, with 
the difference that, whereas it does not take 
long to learn to read French, the cuneiform 
syllabary required years of hard labour and 
attention before it could be acquired. '. . . 
Kiijath-Sepher, or « Book-town,* must have 
been the se^t of a famous library, consisting 
mainly, if not altogether! as the Tel el- 
Amama tablets inform us, of clay tablets 
inscribed with cuneiform characters* As 
the city also bore the name of Debiri. or 
'Sanctuary,' we may conclude that ihe 
tablets were stored in its chief temple, like 
the libraries of Assyria and Babylonia. It 
may be that they are still lying under the 
soil, awaiting the day when the spade of the 
ex(»ivator shall restore them to the light" 
The Lord Chancellor, who was present at 
the meeting, said that there was nothing 
more interesting in the literary history of 
mankind than such discoveries as those 
alluded to in the address, which he con- 
sidered a perfect mine of wealth. 



APPOINTMENTS. 

Mr. William Graham, Q.a, of Halifax, 
has been appointed Judge of the Supreme 
Court of Nova Scotia, vice Hon. Alex. James 
deceased. 

Mr. TheophilttS W. Ellis, of Windsor, Ont 
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has been appointed depaty judge of the 
County Court of the County of Essex. 

Mr. Montague William Tirwhitt Dral&e, 
Q.C, of Victoria, British Columbia, has been 
appointed a Pnisnd Judge of the Supreme 
Court of the Province of British Columbia, 
xiu the Honourable John Hamilton Gray, 
deceased. 

JUDICUL OOUMITTEE OF THE PRIVY 
COUNCIL. 

London, July 27, 1889. 
i>e«0iK;~LoBD Watbok, Lord Hoshoubb, 
liOBD Haunaghtbn, Sffi Babnbb Psacook, 
Bib BiosABD CoDOEi 
SBidboALy appellant, & PAuzfe, respondent 

Pledge^An. 1976, CC^Agreement for tale— 
Not accepted wUU after ineolvency qfpromxs- 
tOT-^-Dehentwee^ Value, 

HsLD :— 1. In order to have Hit hen^ of Art 
1976 aCr^hieh provide$ that '*if an- 
*' other debt be contracted after the pledging 
**qf the thing and become due brfore that 
^for wMeh the pledge was given, the creditor 
" %B not obliged to rettore the thing until 
" boUi debte are paid,*'~Hhe creditor mwt 
plead this dtfence tpeeioXiy. 

2, If (he creditor at the time he is 9ued for the 
reititution of the thing pledged, has already 
parted with it, or treated it a$ hie own pro- 
perty and shown Ihat he has no intention 
of restoring it, he is not entitled to the 
benefit of the defence under the above men- 
tioned artide. ' 

Several persons having daims against a rail- 
way company executed an agreement to 
deliver to one O. the debentures of the 
company held by them, on payment of the 
respective amounts ^loum opposite their re- 
spective names. It was proved that (his 
agreement was executed at OJs request, but 
it was not accepted nor acted tpon by O, 
untU after the insolvency and death of P., 
one of the signatories, 

Hkld: — 3. That (his document was not to be 
regarded as an unilateral agreement bind- 
ing the signatories for an ind^niU time to 
seU their debts to O, at a certain price ; but 
rather as an arrangement for the purpose 
of defining (heir respective claims against 
the company; and it was not competent 



for O, to treat (he document as an agree- 
ment for sale of which he might avail him'- 
self whenever he chose, 
4. In any case an acceptance of (he agreement 
by O, and a transfer of ids rights (here- 
under to a third person, after die insolvency 
and death of P., one of (he signatories, 
could not bind PJs estate, 
6. Where debentures were deposited with a 
creditor as security for a specific dd>t due 
*to him by the depositor, and the debt is 
tendered to (he creditor, the latter is obliged^ 
in default of restoring (he thing pledged, to 
pay (he value of the debentures at the time 
the restitution is demanded ; and, where no 
proof is made to (he contrary, this unU be 
assumed to be their nominal or par value. 
The appeal was from a judgment of the 
Court of Queen's Bench, Montreal, leveising 
a judgment of the Court of Review, and re- 
storing the judgment of the Superior Court 
See 7 Leg. News, 30 ; M.L.R., 1 &a 467. 

The judgment of their lordships was de- 
livered by 
LoBD Macnaghtbn:— 
In this case their lordships are of opinion 
that the judgment of the Court of Queen's 
Bench ought to be affirmed- 
. It appears tliat, on the 31st of January, 
1880, one Pangman deposited with Sen^cal 
64 debentures of the Laurentian Railway 
Company, of the nominal value of $600 each, 
as collateral security for the payment of two 
promissory notes o^ the same date of $1,000 
each, payable the one 10 months and the 
other 12 months after date. 

On the 11th of November, 1880, Pangman 
died insolvent His heirs renounced the 
succession, and the respondent Paua6, one 
of his creditors, was duly appointed curator 
to his vacant estate. 

On the 6th of April, 1882, Pauz6 tendered 
to Sen^cal the sum of $2,152, the amount 
then due in respect of the two promissory 
notes, and demanded a return of the deben- 
tures. 

SentoJ refused to comply with this de- 
mand; Pauz^ then brought the present 
action to recover the debentures, repeating 
his tender. 
The Superior Court (Papineau, J.) gave 
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judgment for the plaintiff, and ordered 
SeiuScal to restore the debentures, or in de- 
fault to aooonnt for their par value. This 
jadgment was however reversed by the Goort 
oif Beview on the ground that the tender 
was insufficient. On appeal, the Court of 
Queen's Bench, Monk and Tessier, JJ., dis- 
senting, set aside the judgment of the Court 
of Beview, and restored the judgment of the 
Superior Courts with some variations of no 
great importance. From this decision Sen^ 
cal appealed to Her Majesty in Council, and 
on 6en6cal's death in October, 1887, his 
widow was substituted as appellant in his 
{dace. 

On behalf of the appellant it was argued 
that the judgment under appeal ought to be 
reversed and the action dismissed on two 
grounds. 

In the first place, it was contended that 
the tender was insufficient, and that, con- 
sequently, the action could not be maintained. 

In dealing with this point Dorion, C. J., 
observes that this defence was not pleaded, 
and that the Court of Beview decided a 
question which was not in issue. In these 
observations their lordships concur. 

The learned counsel for the appellant re- 
lied upon Article 1975 of the Civil Code of 
Lower Canada, which provides in reference 
to a thing pledged as security for a specific 
debt, that "If another debt be contracted 
" after the pledging of the thing, and become 
* due before that for which the pledge was 
" given, the creditor is not obliged to restore 
** the thing until both debts are paid." In 
connection with this Article they pointed 
out that it was established in evidence, and 
not, in fact, disputed, that other debts had 
been contracted and did become due during 
the currency of the promissory notes, and 
they argued that it was incumbent on Pauz6 
to tender a sum sufficient to cover the 
amount of this indebtedness, as well as the 
principal and interest secured by the promis- 
sory notes. In this view their lordships 
cannot agree. As the learned Chief Justice 
observes, Pauz^ complied strictly with the 
terms of the contract of deposit by tender- 
ing the amount due in respect of the promis- 
sory notes. Sen^al, no doubt, might have 
claimed to hold the debentures until both 



debts were paid if he had been prepared to 
restore the debentures. It appears, how- 
ever, that he had either parted with them 
^already or was fully resolved at the tiifie to 
treat them as his own property ; he had no 
intention of restoring them in any event In 
these circumstances, though he alleged that 
other sums were due to him from Pangman's 
estate, he did not set up by way of defence 
the right which Article 1975 gives to the 
holder of a pledge. Obviously he could not 
have done so honestly. 

The first ground of appeal therefore fails. 

In the next place it was contended that 
Pangman had come under a contract to sell 
48 of these debentures for $1,400 to one 
Greene, who was engineer-in-chief of the 
Laurentian Bailway during its construction ; 
that Greene had transferred his rights to 
Sen^cal for valuable consideration ; and that 
Sen^cal was consequently entitled to hold 
all but six ss his own, giving credit for their 
stipulated price. The balance of Sentod's 
claims on Pangman's estate might be set off 
against the remaining six debentures. 

The facts upon which this contention was 
founded are as follows : 

The Laurentian Bailway Company was 
incorporated by Act 36 Vict., cap. 44, of the 
Legislature of Quebec, for the purpose of con- 
structing a railway about 15 miles long in 
the Province of Quebec. The Company was 
authorized to issue debentures, hypothecat- 
ing its property and revenue to, the extent 
of 9300,000. In 1876, Pangman being then 
President and one BeUefeuille being Becre- 
tary of the Company, debentures to that 
amount were issued in order to provide 
funds for the construction of the railway. 
The debentures were secured by a trust 
deed, which gave the holder or holders of 
debentures to the value of 150,000 the right 
to set the trustee in motion in case of defieiult 
on the part of the Company. 

In 1878 the line seems to have been com- 
pleted and in working order, but the receipts 
were certainly not more than sufficient to 
pay the working expenses, and the credit of 
the Company was at a very low ebb. 

On the 13th of September, 1878, the follow- 
ing document was signed by Pangman and 
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the other persons whose names are sab« 
scribed to it :— 

''We, the undemigned, hereby agree to 
accept from N. H. Greene the amoont se^ 
opposite oar respective names, in full pay- 
ment for all salaries and services in connec- 
tion with the Laiirentian Railway ; we agree 
to deliver to said Greene all lAurentian 
Railway debentures received from said 
Oompany, and transfer all shares of stock 
in said Company held by as, on payment of 
the respective amounts shewn opposite our 
.respective names herein below : — 



Namafl. 


Am*ts 

of 
Deben- 
tures. 


Am't 

of 
Gash 
to be 
paid. 


Signature. . 


Hon. J. A. Chapleaa 

P.B. Murphy 

B.L.deBenefettiUe 
N.H. Greene 


24.000 

arv,ooo 

W.OJ'O 
I6,<>00 


1,400 
1.400 
1.600 
1,000 


J. H. Pangman. 
J. A. Chapleau. 
P. S. Murphy. 
E.L..deBelletenUIe 



*' In the aboTe arrangement I waive my claim for all 
' Other debentures that may be doe me, as well as any 
olaim for tfatrelling expenses or otherwise, and do 
hereby transfer the same to Mr. N. H. Greene, with- 
out, however, any guarantee as to amount or legality of 
my aforesaid claim. 

"P. 6. Murphy, 
** 13th Sept 1878. 
•* Montreal, 13th Sept. 1878.*' 

At the trial Sen^cal's counsel resisted, and 
resisted successfully, every attempt that was 

. made on the part of the plaintifT to explain 
the circanvstances under which this docu- 

..rnent was executed, and the purpose for 
which it was placed in Greene's hands. 

It does not appear that Greene took any 
action upon the document until March, 1882. 
On the 13th March, 1882,. a conditional 
agreement was made between the Lauzentian 
Railway Company, of which Sen^al was 
then Presidenti and the Canadian Pacific 
Railway Company, for the purchase by the 
latter of the Laurentian Railway, in con- 
sideration of the Canadian Pacific Company 
redeeming the $300,000 debentures of the 
Laureutian Railway Company. 

About Uiis time Greene seems to have 
called upon Murphy and Bellefeuille, two of 
the persons who subscribed the document of 
September, 1878, to transfer their debentures 
for the Boms therein mentioned. They both 



refused to do so, and no proceedings were 
taken to enforce the claim. About the same 
time Greene wrote upon the document an 
acceptance in the following terms, ** I accept 
** the alK>ve i^reement, N. H. Greene," and 
upon the 10th of April, 1882, by a memo- 
randum on the document, he purported to 
assign for value his rights under it to 
Sen^cal. 

The conditional agreement for the par- 
chase of the Laurentian Railway was con- 
firmed by the Act 45 Vict, c 19, which 
received the Royal assent on the 12th May, 
1882. 

Treating the document of September, 1878, 
as an ofifer by Pangman to sell $24,000 de- 
bentures of the Laurentian Railway Company 
to Greene for $1,400, Dorion, C. J., observes 
that the acceptance by Greene was written 
long after Pangman's death, and never 
notified to Pangman, but only to the curator 
of his estate, after the institution of this 
action. His conclusion was that no contract 
binding the estate could then be formed, first, 
because Pangman was dead, and secondly, 
because his estate was insolvent 

The learned counsel for the appellant aigued 
that no formal acceptance by Greene was 
required, because the agreement was proved 
to have been executed at his request They 
contended that so long as the debentares, 
the subject of the agreement between Pang- 
man and Greene, were in the possession of 
Pangman or his legal representatives, it was 
open to Greene or his assignee, at any time 
however remote, to enforce specific per- 
formance of the agreement, though ad mittedly 
at best a unilateral contract, and differing 
from a ''simple pollicitation'' merely by 
reason of its having been executed at 
Greene's instance. 

Upon this point their Lordships do not 
think it necessary to express any opinion, 
beyond saying that the passages from modern 
French writers cited by the learned counsel 
for the appellant — passages which are 
certainly not easy of application or altogether 
free from perplexity — have not convinced 
them that there is any error or ovenight in 
the conclusion of the learned Chief Justice, 
who prefaces his opinion by observing that 
" the law applicable to the facts established 
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** in th« case does not admit of any com 
" tioTersy.'* 

Their lordships, however, are disposed tf> 
ttke a somewhat different view of the 
docameni in question. 

Having regard to the condition of the Laur- 
mtian Railway Company at the time, the 
positiofi of the persons who signed the docu- 
ment, the nature of their claims, and the terms 
of thedocnment itself, and not perhaps quite 
overiooking the anxiety displayed by 8en6- 
cal at the trial to exclude everything which 
coold throw light upon the circumstances 
under which it was executed, their lordship» 
cannot resist the conclusion that the docu- 
ment of September, 1878, is not to be regarded 
M an unilateral agreement binding the 
signatories for an indefinite time to sell their 
debentures to Greene at a certain price, but 
that it was an arrangement made between 
persons having a common interest in the 
Laurentian Railway Company for the pur- 
pose of deOniog and limiting their respective 
claims against the Company, and that it was 
pUoed in Greene's hands in order to facilitate 
some financial operation in regard to the 
railway which was then on foot or in the 
immediate contemplation of the parties, and 
intended for their conimon benefit 

If this be the true view, it appears to their 
lordshipe that it was not competent for 
Greene to make use of the document contrary 
to the real intention of the parties, and to 
treat it as an agreement for sale of which he 
might avail himself for his own benefit when- 
ever he chose. The second ground of appeal 
therefore fails also. 

It is contended, lastly, by the learned 
counsel for the appellant that the judgment 
under appeal is wrong in treating the de- 
bentures as worth their par nominal value. 

It was said that the respondent himself in 
these very proceedings originally estimated 
them at 60 per cent of their nominal value, 
and that before the sale to the Canadian 
Pacific Company they were certainly not 
worth so much. All this is very true. But 
the question is, not what they were worth 
then but what would be their value now. 
There seems to be no reason why they 
fihonld be taken at less than their nominal 
value. 



It is by DO means clear that Sen6»l did 
not get their nominal value from the Can- 
adian Pacific Railway Company. He was 
examined at the trlaL He said he sold 
Pangman's debentures, either to the Laur^ 
entian Railway Company or to the Canadian 
Pacific ; he could^not remember which. When 
the sale was made, and what he got for 
them, he professed to be unable to state. He 
was asked in so mi\ny words whether he 
sold them for their nominal value. He did 
not answer in the negative. All he would 
say was, " I cannot tell for what price I sold 
." them ; I cannot say what I got for them. 
" It was mixed up with other transactions." 

Besides, if these debentures were now 
forthcoming they would either be a firet 
charge on the undertaking of the Laurentian 
Railway or not. In the one case it is 
obvious that the Canadian Pacific Company 
would pay the par nominal value rather 
than submit to a sale of a property which 
their own Manager says it was necessary for 
them to buy in connection with their main 
line. On the other hand, if the effect of the 
Act 45 Vict, cap. 19, is that the charge on 
the railway is displaced, the rights of unpaid 
debenture holders against the Laurentian 
Railway Company, for what they might be 
worth, would still remain. There is no 
reason for assuming that the Laurentian 
Railway Company would expose themselves 
to legal proceedings rather than call on the 
Canadian Pacific Company to carry out the 
terms of their bargain with them and redeem 
their outstanding debentures. 

In the result their Lordships are of opinion 
that the appeal fails on every ground. 

They will, therefore, humbly advise Her 
Majesty that the appeal ought to be dis- 
missed. The appellant will pay the costs of 
the appeal. 

Appeal dismissed. 

Sir Horace Davey, Q,C.f Alexandre La^oste, 
0,0. (of the Canadian bar), and MacLeod 
FuUarton, for the appellant 

H*. M. BompaSf Q, C, Franci$ H, Jeune, 
Alexandre Bonin (of the Canadian bar), for 
the respondent 



334 



THE LEGAIi NEWS. 



ALCOHOLIC TRANCE IN CRIMINAL 

CASES. 

[Continued from pace S27.] 

The third case, that of C, was a man of 
wealth and character who forged a large note, 
drew the money and went to a distant city 
on a visit He was tried and sentenced to 
state prison. The defence was, no memory 
or consciousness of the act by reason of ex- 
cessive use of alcohol This was treated with 
ridicule. Although he bad drank to excess 
at the time of and before the crime, he seem- 
ed rational and acted in no way as if he did 
not understand what he was doing. Boih his 
parents were neurotics, and he began to drink 
in early life, and for years was a moderate 
drinker. He was a successful manufacturer, 
and only drank to excess at times for the 
past five years. He complained of no mem- 
ory during these drink paroxysms, and ques- 
tioned business transactions and bargains he 
made at this time. On one occasion he went to 
New York and made foolish purchases which 
he could not recall On several occasions he 
discharged valuable workmen, and when he 
became sober took them back, unable to ac- 
count for such acts. These and other very 
strange acts continued to increase with every 
drink excess. At such times he was reticent 
and seemed to be sensible and conscious, and 
did these strange acts in a sudden, impulsive 
way. The forged note was offered boldly, 
and no effort was made to conceal his pres- 
ence or destination. When arrested he was 
alarmed and could not believe that he had 
done so foolish an act. This was a dear case 
of alcoholic trance, in which all the facts sus- 
tained his assertion of no conscious memory 
of the crime. In these three cases the cor- 
rectness of the prisoner's assertion of no 
memory was verified by all the facts and 
circumstances of the crime. The mere state- 
ment of a person accused of crime, that he 
had no memory of the act, should lead to a 
careful examination and be only accepted as 
a fact when it is supported by other evidence. 

The following case illustrates the difficulty 
of supporting a prisoner's statement of no 
memory when it is used for purposes of de- 
ception : 

Case £. An inebriate killed a man in a 



i fight, and was sentenced to prison for life. 
He claimed no memory or recollection of the 
act I found that when drinking he seemed 
conscious of all his surroundings, and was 
always anxious to conceal his real condition, 
and if anything had happened while in this 
state he was very active to repair and hush 
it up. He was at times quite delirious when 
under the influence of spirits, but would stop 
at once if any one came along that he re- 
spected. He would, after acting wildly, seem 
to grow sober at once, and do everything to 
restore the disorder he had created. The 
crime was an accident, and at once he at- 
tempted concealment, ran away, changed his 
clothing, and tried to disguise his identity ; 
when arrestedi claimed no memory or con- 
sciousness of the act This claim was clearly 
not true, and contradicted by the facts. 

In a recent case F. shot his partner in bosi- 
ness while both were intoxicated, and dis- 
played great cunning to conceal the crime 
and person; then, after elaborate preparations, 
went away. He made the same claim of de- 
fence, which was unsupported by any other 
evidence or facts in his previous lifis. He 
was executed. Of course it is possible for the 
trance state to come on suddenly, and crime 
be committed at this time ; still, so fSar, all 
the cases studied show that this condition 
existed before, and was the product of a 
growth beginning in brief blanks of a few 
moments and extending to hours and days 
duration. Unless the facts indicated the 
trance state before the crime was committed, 
it would be difficult to establish this condi- 
tion for the first time, followed and associated 
with the crime. 

I think in most of these cases, where this 
defence is set up, there will be found certain 
groups of cases that have common physical 
conditions of degeneration. These groups 
of cases I have divided from a clinical stand- 
point, the value of which will be more as an 
outline for future studies. . 

Probably the largest number of criminal 
inebriates who claim loss of memory as a 
defence for their acts are the alcoholic de- 
ments. This class are the chronic inebriates 
of long duration ; persons who have natur- 
ally physical and mental defects, and who 
have used spirits to excess for yeans- This, 
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with bad training in early life, bad sarroond- 
ings, and bad nutrition, have made them of 
necessity nnsoand, and liable to have many 
and complex brain defects. 8ach persons 
are always more or less without conscious- 
ness or realization of their acts. They act 
aatomatically only, governed by the lowest 
and most transient impulses. . Crimes of all 
kinds are generally accidents growing out of 
the surronndings, without premeditation or 
plan. They are incapable of sane reasoning 
or appreciation of the results of their conduct. 
The crime is unreasoning, and general in- 
difference marks all their acts afterwards. 
The crime is always along lines of previous 
conduct, and never strange or unusual. The 
daimof no memory in such cases has always 
a reasonable basis of truth in the physical 
conditions of the person. Mania is very 
rarely present, but delusions and morbid im- 
polses of a melancholic type always exist 
The mind, like the body, is exhausted, de- 
preased, and acts along lines of least resist- 
anoe. 

The second group of criminals who claim 
no memory are those where the crime is un- 
Qsaal, extraordinary, and unforeseen. Per- 
sons who are inebriates suddenly commit 
murder, steal, or do some criminal act that is 
foreign to al 1 previous conduct. In such cases 
the trance condition may have been present 
for some time before and escaped any special 
notice, except the mere statement of the per- 
son that he could not recollect his acts. The 
nnnsual nature of the crime, committed by 
persons who never before by act or thought 
gave any indication of it, is always a factor 
snstaining the claim of no memory. The 
explosive, unreasoning character of crime 
always points to mental unsoundness and 
incapacity of conth>l. 

A third group of criminals urge this state- 
ment of no memory, who, unlike the first 
group, are not imbeciles, generally. They 
are positive inebriates, drinking to excess, 
but not to stupor, who suddenly commit 
crime with the most idiotic coolness and in- 
difference, never manifesting the slightest 
appreciation of the act as wrong, or likely to 
be followed by punishment Crime com- 
mitted by this class is never concealed, and 
the criminal's after conduct and appearance ' 



gives no intimation that he is aware of what 
he has done. These cases have been termed 
. moral paralytics,. and the claim of the trance 
state may be very likely true. 

A fpurth group of cases where memory is 
claimed to be absent occurs in dipsomaniacs 
and periodical inebriates, who have distinct 
free intervals of sobriety. This class begin 
to drink to great excess at once, then drink 
less for a day or more, and begin as violentr 
ly as ever again. In this short interval of 
moderate drinking some crime is committed 
of which they claim not to have any recollec- 
tion. 

Other cases have been noted where a con- 
dition of mental irritation or depression pre- 
ceded the drink explosion, and the crime was 
committed during this premonitory period 
and before they drank to excess. The strong 
probability of trance at this period is sus- 
tained by the epileptic character of such 
conduct afterwards. The trance state may 
be justly termed a species of aura, or brain 
paralysis, which precedes the explosion. 

In some instances, before the drink storm 
comes on, the person's mind would be filled 
with the most intense suspicions, fears, de- 
lusions^ and exhibit a degree of irritation 
and perturbation unusual and unaccounta- 
ble. Intense excitement or depression, from 
no apparent causoi prevails, and during this 
period some crime may be committed ; then 
comes the drink paroxysm, and later all the 
past is a blank. Trance is very likely to be 
present at this time. 

In these groups the crime is generally 
automatic, or committed in a manner 
different from other similar crimes. Some 
governing centre has suspended, and all 
sorts of impulses may merge into acts any 
moment The consciousness of acts and 
their consequences are broken ujp. The 
strong probability is that these trance blanks 
begin in short periods of unconsciousness, 
which lengthen with the degeneration and 
mental feebleness of the person. The ob- 
scurity of these conditions, and the incapa- 
city of the victims to realize their import, also 
the absence of any special study, greatly in- 
creases the difficulty. It will be evident 
from inquiry that trance states among in- 
ebriates are common, but seldom attract at- 



336 



THE IjEOAL news. 



teotioD, unless they come into legal notice. 
The practical question to be determined in 
a given case in court is the actual mental 
condition of the prisoner, who claims to have 
no recollection of the crime. This is a class 
of evidence that must be determined by^ cir- 
cumstantial and collateral facts, which re- 
quire scientific expertness to gather and 
group. The court can decide ftom the 
general facts of the crime and the prisoner 
whether his claim of no memory may possi- 
bly be true, and order an expert examina- 
tion to ascertain the facts. This should be 
done in all cases where the prisoner is with- 
out means, in the same way that a lunacy 
commission is appointed to decide upon the 
insanity. The result of this expert study 
may show a laree preponderance of evidence 
sustaining the claim of no memory, or the 
opposite. If the former, the measure of the 
responsibility must be modified, and the de- 
gree of punishment changed. While such 
cases are practically insane at the time, and 
incapable of realizing or controlling their 
acts> they should be kept under legal and 
medical surveillance for a lifetime, if neces- 
sary. Such men are dangeroust and should 
be carefully watched and deprived of their 
liberty for a length of time depending on re- 
covery and capacity to act rationaUy and 
normally. They are dangerous diseased 
men, and, like victims of contagious disease, 
must be housed and treated. 

The future of such cases depends on the 
removal of the causes which made them 
what they are. The possibility of permanent 
restoration is very promising in most cases. 
How far alcoholic trance exists in criminal 
cases is unknown, but the time has come 
when such a claim by criminals cannot be 
ignored, and must be the subject of serious 
inquiry. Such a claim cannot be treated as 
a mere subterfuge to avoid punishment, but 
should receive the same attention that a 
claim of insanity or self-defence would. This 
is only an outline view of a very wide and 
and most practical field of medico-legal re- 
search, largely unknown, which can be seen 
in every court room of the land. These 
cases appeal to us for help and recognition, 
and the highest dictates of humanity and 
justice demand of us an accurate study and 



comprehension of their nature and character. 

The following summary of the leading 
facts in this trance condition will be a stand- 
point for other and more minute investiga- 
tions : — 

1st The trance state in inebriety is a dis- 
tinct brain condition, that exists beyond all 
question or doubt 

2d. This brain state is one in which all 
memory and consciousness of acte or words 
are suspended, the person going about auto- 
matically, giving little or no evidence of his 
real condition. 

3d. The higher brain centres controlling 
consciousness are suspended, as in the som- 
nambulistic or hypnotic state. The duration 
of this state may be from a few moments to 
several days, and the person at this time 
may appear conscious and act naturally, and 
along the line of his ordinary life. 

4th. During this trance period crime against 
person or property may be committed with- 
out any motive or apparent plan, usually un- 
foreseen and unexpected. When accurately 
studied such a crime will lack in the details 
and methods of execution, and also show 
want of consciousness of the nature and re- 
sulte of such acte* 

5th. When this condition passes away the 
acts and conduct of the person show that 
he did not remember what he had done be- 
fore. Hence his denial of all recollection of 
past events, and his changed manner con- 
firm or deny his statements. 

6th. When such cases come under judicial 
inquiry the statement of the prisoner re- 
quires a scientific study before it can be ac- 
cepted as a probable fact It cannot be 
simulated, but is susceptible of proof beyond 
the compi-ehension of the prisoner. 

7th. In such a state crime and criminal 
impulses are the result of unknown anl un- 
foreseen influences, and the x)erBon in this 
condition is dangerous and an irresponsible 
madman. 

8th. This condition should be fully re- 
cognized by court and jury, and the measure 
of responsibility and punishment suited to 
each case. They should not be punished as 
criminals, nor should they be liberated as 
sane men. They should be housed and coa- 
fined in hospitals. 
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The decisions of the Jndicial Ck>mmittee 
of the Privy Coancil, reported in recent ifisues 
of this joomal» do not appear, in their 
gisneral resnlt, to favour appeals to that 
tribanaL There was one application for 
special leave to appeal from the Supreme 
Goart of Canada, which was refused. In two 
cases in which special leave to appeal from 
decisions of the Supreme Court had heen 
granted, the judgment was affirmed. And 
in two other cases, in which the appeal had 
been taken direct from the judgment of the 
Court of Queen's Bench sitting in appeal at 
HonUeal, the judgment was also affirmed. 
In no case, therefore, was the appeal success- 
ful An examination of the cases, however, 
Bbowd that these were all suits in which 
there was oonsiderahle difficulty, and the 
amount involved being considerable, there 
was a strong inducement to lose no chance of 
obtaining a difierent result. They were not 
cases in which a great principle of law had 
to be defined, but rather cases in which there 
was some perplexity arising from the par- 
ticular circumstances. In Montreal dt Sem- 
inary of ^. ^S^ptoe; (p. 281), it is not quite 
easy to appreciate the considerations which 
induced their lordships to refuse leave to 
appeal, and at the same time intimate to the 
applicant that it might have another oppor- 
tunity of obtaining the decision of the Com- 
mittee. This could only arise if the provincial 
Court of Appeal reversed its previous decision 
and followed that of the Supreme Court It 
is a question, however, whether the Court of 
Appeal would consider itself bound by the 
decision of the Supreme Court (see ob- 
nervations of Ramsay, J., in MoUan & Lambe, 
M,L.R., 2 Q.R 397), and if it did not, the City 
would be in exactly the same position as 
before, unless the Appeal Court decided 
against the City for the express purpose of 
giving it an opportunity to appeal direct to 
the Judicial Committee. lnSLJohn*8& Central 



Vermont R, Co,, (p. 290) the Judicial Commit- 
tee restricted the appeal to the question of 
statutory interpretation, intimating that 
upon a question of fact special leave to 
appeal would not have been granted, and 
that an appellant will not be allowed to 
''change front " at the hearing on the merits, 
and present his case otherwise thao it was 
presented when leave to appeal was asked for. 
In Mullen & Wadsworth (p. 314) the appeal was 
also restricted somewhat, but their lordships 
settled an important question as to the legal 
effect of an acie de mariage* In Oilmour 6c 
Mauroii (p. 322), where the appeal was direct 
from the provincial Court, the Judicial Com- 
mittee simply expressed their concurrence in 
the view which liad been adopted by the 
majority of that Court. In Senical & Pami 
(p. 330) the circumstances were peculiar; the 
facts were not very clearly defined; and 
here also the Judicial Committee saw no 
reason for coming to a different conclusion. 



Toronto has now a Law School at Osgoode 
Hall, and the work of the school was form- 
ally commenced on the 7th October. Mr. 
Justice . Strong, of the (Supreme Court of 
Canada, was offered the appointment of 
Principal, but that learned Judge having 
declined the offer, Mr. W. A, Reeve, Q^C, has 
been appointed Principal, with a salary of 
$4,000 per annum. There are two lecturers, 
Messrs. Marsh and Armour, at a salary of 
$1,500 each, and two examiners, Messrs. 
Kingsford and Drayton, at a salary of $700 
each. The Principal will have a share in 
lecturing, as well as the duty of administering 
and governing the school. The only course 
of lectures to be given this year is the first 
year's course, the subjects and text books 
being as follows : — Smith on Contracts ; 
Anson on Contracts ; Leith's Williams' Real 
Property ; Broom's Common Law ; Kerr's 
Students' Blackstone, Books 1 and 3 ; Snell'8 
Principles of Equity ; such Acts and parts 
of Acts relating to each of the above subjects 
as shall be prescribcvl by the Principal. In 
future the scholarships to be offered by the 
Law Society will be in connection with the 
Law School examinations only. At the first 
school examination next May, fourteen 
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Bcholarebips will be offered— seven to those 
who pass the examination as their First 
Intermediate Examination, and seven to 
those who pass it as their Second Inter- 
mediate Examination. The amounts will 
be one of $100, one of $60, and five of $40 
eaoh. 

SUPREME COURT OF CANADA. 

Ottawa, June 14, 1889, 
Qaebeo.] 
Thb Exghangb Bank of Canada v. Oilman. 

Art 451 C. C. P, — Retraxit— Subsequent action 
— Document not proved at trial— Inadmi^ 
gibU on appeal— Lis pendens and Res 
judicata — PUas of. 

The Exchange Bank of Canada, in an 
action they instituted against G., filed a 
withdrawal of a part of their demand in 
open Court, reserving their right to institute 
a subsequent action for the amount so with- 
drawn. The Court acted on this retraxit, and 
gave judgment for the balance. This judg- 
ment was not appealed against. In a subse- 
quent action for the amount so reserved : 

Heidi reversing the judgment of the Court 
below, that the provisions of Art 451 C.CP. 
are applicable to a withdrawal made outside» 
and without the interference of the Court, 
and cannot affect the validity of a withdrawal 
made in open Courts and with its permission. 

2. That it was too late in the second action 
to question the validity of the retraxit upon 
which the Court had in the first action acted 
and rendered a final judgment. 

3. That a document relied on in the Court 
of Queen's Bench not proved at the trial, as 
setting aside the final judgment rendered in 
the first action, cannot be relied on or made 
part of the case in appeaL Montreal L. dc M, 
Co. V. FduUux, 3 Can. S.GR. 433, and Lyonnais 
V. Molums Bank, 10 Can. S.C.R 527, followed. 

4. That under the circumstances the de- 
fendant's pleas of lis pendens and of res 
judicata could not be maintained. 

Appeal allowed with costs. 
Macmaster, Q,C,f for appellant. 
Oilman for respondent 

OiTAWA, June 14, 1889. 
Qaebeo.] 

DuFRBBNE et al. V. Dame Maria Dixon. 

Action en nuiliU dedicret— Registration of deed 



— Art 2089 C. C. — Prrference between 
purchasers who derive their reqteetwe titles 
from the same person. 

D. et aL, judgment creditors of one W. A.C., 
seized and sold a lot of land situate in the 
city of Montreal as belonging to his estate. 
This lot had originally belonged to Daoae 
M.D., who sold it to W.A.C. et aL, and sub- 
sequently W.A.C^ who became the registered 
owner of the lot, re-assigned it to Dame M.D. 
The property was oocapied by Dame M.D. 
through her tenant al the time of the 
seizure. 

The sheriff's sale took place on the 3rd 
October, 1884. Dame M. D. registered her 
deed of re-assignment on the 28th November, 
1884, and on the 4th May, 1885, the par- 
chasers registered their deed of purobaae. 

The respondent by petition to the Superior 
Court prayed for the setting aside of the 
sheriff's decree. 

Held, affirming the judgment of the Courts 
below, that respondent having been for a 
long time in open, peaceable and public pos- 
session of her property, and notably so at 
the time of the seizure, the sheriff's seizore 
and sale thereof at the instance of the appel- 
lant was null as having been made super wm 
domino. 

2nd. That notwithstanding the adjndica- 
tion by the sheriff on the 3rd of October* 
1884, the title not having been granted until 
the 4th May, 1885, and respondent having 
registered her deed of retrocession on the 
28th of November, 1884, respondent was 
entitled to the conclusions of her j^tition. 
Appeal dismissed with costs. 

Pagnuelo, Q.C., and OtoffrUm, Q.C., for 
appellant. 

Lacoste, Q-C, and Qrenier, for respondent. 

Ottawa, June 14, 1889. 
Qaebeo.] 

Canadian Pacific Railway Ca v. Collbqb 

OF St& Thsbbbsl 
Expropriation of land — Order by Judge in 
Chambers as to monies deposited — Not ap- 
pealable^R. S. C ch. 135, «ec. 28—42 Vic. 
ch. 9, sec 9, sub.'sec. Zl— Persona designata. 
The College of Ste. Therese having peti- 
tioned for an order for payment to them of a 
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sum of $4,000 deposited by the appellants as 
secari^ for land taken for railway purposes, 
aJadgeof the Superior Court in Chambers, 
after formal answer and hearing of the 
parties, granted the order. 42 Vict, ch. 9, 
flee 9, sab-sec. 31. The railway company 
appealed against this order to the Court of 
Qoeen's Bench for Lower Canada (appeal 
side), and that Court affirmed the decision 
of the Judge of the Superior Court On ap- 
peal to the Supreme Court of Canada it was 

Hdd^ that as the proceedings had not origin- 
ated in the Superior Court of the Province 
of Quebec, the case was not appealable. R.S., 
ch. 135, sec 28. 

2. That the Judge of the Superior Court, 
when be made the order in question, acted 
as a penona designaia. 

Appeal quashed with costs. 

n, AbboU,Q^C., and Ferguson, for appellants. 

Pagnuelo, Q,C., for respondents. 



Ottawa, June 14, 1889. 
Qoebec] 

Stbpqbk H. Thompson v. Thb Molbons Bank. 

The Banking Ad— Rev. & C, ch. 120, sees. 53 
rt seq.— Warehowe receipts — Parol agree- 
ment as to surplus — Effect of— Locus Standi 

-Aru 1031, aa 

The Molsons Bank took from one H. 
several warehouse receipts as collateral 
flecnrity for commercial paper discounted 
in the ordinary course of business, and hav- 
ing a surplus from the sale of the goods 
represented by the receipts after paying the 
debts for which they were immediately 
pledged, claimed under a parol agreement 
to bold that surplus in payment of other 
debts due by H. — H. having become insol- 
vent, T. (appellant) under art 1031, C.C, 
brought an action against the bank claim- 
ing that the surplus must be distributed 
ratably among the creditors generally. H. 
was a member of the firm of H. & H. and 
they were not parties to the suit. 

Rdd^ affirming the judgment of the Courts 
below, that the parol agreement was not 
contrary to the provisions of the Banking 
Act, ch. 120, sees. 52 et seq. That after 
the goods were lawfully sold, the money 
that remained, after applying the proceeds 
of each sale to its proper note, was simply 



money held to the use of H subject to 
the terms of the parol agreement. (Ritchie, 
C.J.) dubitante, and Fournier, J., dissenting)- 
Per Taschereau, J., that H. & H. ought to 
have been made parties to the suit 

Appeal dismissed with costs. 
Robertson, Q.C.f and Falconer , for appellant 
H. Abbott, Q,C., for respondents. 



Ottawa, June 14, 1889. 
Qaebec.] 

Holm BB et vir v. Carter. 

Seizure of Bank shares in trust — Onus probandi 
— Res judicata. 

The respondent having obtained a judg- 
ment against A.M., served a writ of saisie^ 
arrit upon the Molsons Bank. The Bank 
through its managv^r declared they held 115 
shares of the capital stock of the Molsons 
Bank and the dividends accrued thereon 
since 1879 standing in the name of A. M. 
in trust for RA.M. et al, E.A.M. intervened 
and claimed that the shares were her pro- 
perty and that the seizure should be set aside. 
The respondent contested the intervention, 
contending tliat the shares had been pur- 
chased with the monies of A.M., and so 
placed in trust to prevent his creditors 
having any remedy against these shares, 
and moreover pleaded res judtcato, the Privy 
Council having already decided that the 
dividends of a certain number of the shares 
seized and standing in the same account 
in trust were not the property of E.A.M. et aU 

The evidence at the trial established that 
E.A.M. was the wife duly separated as to 
property of A.M., that she had means of 
her own, and that the shares in question had 
been originally purchased by A.M. as her 
duly authorised agent. There was no evi- 
dence to prove that the shares had been 
purchased with A.M's monies. The decision 
of the Privy Council was that E. AM. had no 
rigl;it to claim the interest of 33 shares under 
the will of the late Hon. W. Molson, nor to 
rank as a creditor on her husband's estate 
on the ground of insolvency. 

Held, reversing the judgment of the Court 
of Queen's Bench, that the shares seized 
being held by the Bank in trust for RA.M. 
et al., the onus of proof was on the respondetjt 
to show that the shares had been purchased 
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with A.M's monies when insolvent Sweeny 
V. Bank of Montreal, 12 App. Cas. 617, followed. 

2. That as the appellant in the case which 
was decided hy the Privy Council had only 
claimed the dividends of other shares as 
forming part of an estate in which she was 
interested as sahstitute, and that she now 
claims the corpus and dividends of these 115 
shares as her own property i the plea of res 
judicata was not available to the respondent 
Art 1241 C.C. 

Appeal allowed with costs. 

Lajlamme, Q.C., and Robertson^ Q.C., for 
appellants. 

H. Abbott, Q.C,, for respondent 



SUPERIOR COURT, MONTREAL.^ 

Expropriation under Railway Act {R S. C, cap. 
109) — RequirementJi of arhitrator^ avxird 
— Inadequate compensation amounting to 
fraud— Objections to arbitrators. 

Held ;— 1. The Railway Act (cap. 109, R 
S. C) only requires that the award in ex- 
propriation proceedings should state clnarly 
the sum awarded and the property for which 
such sum is to be the compensation ; it does 
not require that the award should mention 
the person to whom the award is to be paid, 
nor what amount is to be paid for land, and 
what amount for buildings to be taken, nor 
what amount has been deducted for increased 
value to be given to the remnant of the pro- 
perty. 

2. The Act in question does not require 
that the award should show on its face that 
a day had been fixed on or before which the 
award had to be madoi or that it was made 
within the time so fixed; it is sufiicient 
that it should be proved that as a matter of 
fact such time was fixed and that the award 
was made within the delay. 

3. When the arbitrators in the record of 
their proceedings make a minute of the sum 
to be awarded as compensation, and agree 
that the award shall be in notarial form, and 
such award is afterwards drawn by a notary 
and signed by all three arbitrators, and duly 
served on the parties, such notarial awaid 
is the true award and is valid. 



4. The party expropriated cannot object to 
the arbitrator named by the company on 
the ground of his relationship to the sur- 
veyor whose certificate acoompanieB the 
offer made by the company, nor on the 
ground of alleged inexperience, especially 
when these facts were known to the pro- 
prietors before the appointment of the third 
arbitrator. 

5. The fact that the third arbitrator in the 
expropriation proceedings has, since the 
award, represented the company in other 
similar proceedings, forms no legal ground 
of objection to such third arbitrator. 

6. When all the requirements of the law 
have been observed, the award made by the 
arbitrators, or any two of them, is final and 
conclusive; aud the compensation awarded 
is entirely within tlie discretion of the arbi- 
trators in the absence of fraud on their part, 
and is not in such case subject to review by 
the courts. 

7. Inadequacy in the sum awarded may 
be such as in itself to constitute proof of 
fraud on the part of the arbitrators, and in 
such a case the Court may annul and set 
aside such award by reason of such fraud ; 
but to justify such action by the Court, the 
sum awarded must be so grossly and 
scandalouf>ly inadequate as to shock one's 
sense of justice — which was not the case in 
this instance, the arbitrators having acted 
in good faith and with proper discrimination. 

8. The principle to be followed by arbi- 
trators in making such an award is that the 
proprietor shall be left in the same position, 
financially, as he was before his property 
was expropriated, wiihout allowing any prix 
d^affection; and therefore, when, as in this 
case, the evidence of the proprietors' wit- 
nesses proves that the value of the remnant 
of the property, added to the sum awarded 
as compensation, is greater than the price 
for which the proprietors were willing to sell 
the whole property before the expropriation, 
the award must be held to be reasonable and 
adequate. Benning et aL v. Atlaaiie A North 
West Ry. Co., Wurtele, J., June 2 



* To appear in Montreal Law ReporU, 5 S. C. 



Farm crossings— Railway cutting — Damages-' 
Prescription — Deed of discharge—Rev. 8taL 
Can., cap. 109, tees. 27 and 54. 
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The defendants, a railway company sub- 
ject to the provisions of the Dominion Rail- 
way Act (EL 8, C, cap. 109), purchased a strip 
(^IsDd running through the centre of a farm 
laased by the proprietor to the plaintiffs. The 
plaintiffs were indemnified for the loss of 
this strip during the unexpired term of their 
lease} and on receiving this indemnity re- 
leased the company *' of all claims and de- 
"mands whatsoever that they might have 
''against the said company for the loss of 
" occupation of the premises in question, and 
''generally of all rights and privileges result- 
"ing in their favour from the said lease^ 
"with respect to the portion of said farm 
"required by said company for their rail- 
way." The company s>iortly after proceeded 
to construct the railroad, and in so doing 
made a deep cutting along the strip so ac- 
quired, preventing access from one part of 
the farm to the other. No bridge or crossing 
was made to connect the severed portions of 
the farm for nearly two years during which 
the construction of the road went on. 

Held: — 1. That the railway company were 
hound to furnish the lessees with proper 
bridges or crossings even during the progress 
of the work, and that in default of so doing 
they would be liable in damages. 

2. That the defendants were not absolved 
from this obligation by the terms of the deed 
of release above cited, as these only covered 
indemnity for the loss of the strip taken by 
the railway. 

3. That as the damages in this case were 
continuous, and as the action had been 
commenced within six months from the 
cessation thereof, the claim was not pre- 
scribed under section 27 of the Railway Act 

i. Thpt such damages were not limited to 
the period of six months next preceding the 
institution of the action. 

5. That as the plaintiffs had not been 
totally deprived of access to the severed por- 
tion of their farm, but could communicate 
therewith by using their neighbours' bridges 
and crossings, moderate damages would be 
allowed, representing the loss of time and 
•extra labour and expense incurred by such 
difficulty of access. Smiih v. AilarUic A North 
Weti By. Co., Jettd, J., June 22, 1889. 



SiparaHon de eorp»—AdulUres ^ DStaiU de 
noTM et de circonstances 
Jugi : —Que dans une action en separation 
de corps pour cause d'adultSres, la d^ender- 
esse accuse de ce dilU pent obtenir, par 
motion, que le demandeur lui fasse connaftre 
les endroits, les circonstances des adultdres, 
et les noms de ceux qui les auraient commis 
avec elle. Lapierre v. Otanger, Mathieu, J., 
4julnl889. 



EXCHEQUER COURT. 

Sittings of the Exchequer Court of Canada 
are to be held in the following places, at the 
times mentioned : — At the Court House, in 
the City of Ottawa, on the 6th of November, 
1889, at eleven am.; at the (i^ourt House, in 
the City of Halifax, on the 18th of November, 
1889, at eleven a<m.; at the Court House> in 
the City of Quebec, on the 10th December, 
1889, at eleven a.m. At these sittings " any 
action ripe for trial may be set down for trial 
by either party thereto upon giving the op- 
posite party ten days' notice of trial or by 
consent of parties, and without taking out 
any summons, or obtaining any directions 
under the 116th rule of the rules and orders 
of the Exchequer Court of Canada of March 
4, 1876. 

A POOR LAWYER. 

The central facts of this incident are true ; 
it actually happened. 

In the year 1867, a young lawyer sat alone 
in his office till nearly six, and as he waited, 
he mused on the terrible uncertainty of his 
income, and the reality of his expenses ; for 
he was married, with a sickly wife and a 
child to support in a large city, with a 
meagre acquaintance and less practice. 
His grocer had been put off on the Saturday 
before; his rent was long overdue; the 
hired girl was about leaving for lack of 
wages, and the times looked so hard that he 
actually half decided to abandon law practice 
for anything to earn a living for his family. 

The dim light in the office lamp was junt 
being turned out when the door opened, and 
in came a little odd-looking man, in a dilapi- 
dated and seedy condition, appearing more 
like a tramp than a client, and said,— 
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" Are you a lawyer ? " 

"Yes. Why?** 

•' WeH I am in trouble." 

" What about? " said the lawyer, 

'* They drove me out of town, and rode me 
on a rail, covered me all over with tar and 
feathers, and broke up my store at the 'Soo* 
aod I come down to see what I could do 
about it; they're all well off, and I was 
not guilty." 

The story sounded fishy ; the location was 
five hundred miles away; the man was a 
Canadian. The lawyer doubted whether any 
good would come of it, but said, — 

" Why did'nt you get a lawyer up there ? 
Such a case is worth five hundred dollars." 

" Lawyers up there all take sides against 
me," said the client ; and down inio his in- 
side pocket he went, drew out and counted 
out five hundred dollars, which the lawyer 
took in amazement 

Then the little man looked like a prince. 
He W8S taller; he was important Money 
made him stronger, braver. 

" WeUl capias every mother's son of them," 
said the lawyer, defiantly. 

He took the money home, threw it in his 
wife's lap, kissed her, kissed his child, paced 
the floor in joy and delight. It was a god- 
send ; it was a fortune to a poor lawyer. 

Monday morning he swore out a capiasj 
with twenty thousand dollars' bail, in the 
United States Court, gave it to the marshal, 
and waited. The time was long,~so long 
that he was about to complain to the Court 
of the marshal's lack of diligence,— when, on 
another Saturday night three weeks later, in 
walked the marshal with the rich defend- 
ants. They had come a long way to settle, 
to compromise, to ask the little man*8 for- 
giveness. 

Now the lawyer grew haughty, then in- 
dignant ; then proposed ten thousand dollars ; 
then accepted six thousand and costs, with 
two hundred dollars extra to the marshal ; 
then called his client, and received a snug 
two thousand dollars' fee; then furnished 
his home, and started business in earnest, 
with the spirit of the Indian, who believes 
that the spirits of all enemies captured in 
battle enter into the soul of the victor to 
make him a bigger Indian!—/. W. Donovan, 
in T?ie Oreen Bag, 



INSOLVENT NOTICES, ETC. 
Quebee Official Cfaxetf, Svff- 28. 
Judicial Aband<mmenia» 
Donoan Campbell k Son, Montreal, Sept 18. 
Charles Fortier, grooer, Montreal, Sept 17. 
Sarah B. lAverty, grooer, Montreal, Sept. 20. 
William O'Uara, gardener, Montreal. Sept. 24. 
Alexis PotTin, oontraotor, St. Claire, Sept.2S. 

Curaton AppoinUiL 
Re Mary Callan Maxwell, Three Riren.— Bilodean 
k Renaadt Montreal, joint onratori Sept. 2L 

Ht L. B. G^Unaa.— J. B. Girouard, Drammoodville, 
curator, Sept. 17 

Rt Charles Fortier, grooer, MontreaL— G. Deierrefl, 
, Montreal, oarator, Sept 25. 

Re Pouliot k falardeaa.— N. MatU, Qnebee. eura- 
tor. Sept 26. 

Re J. C. Roiusean, Three RlTers.— Kent k Tarootte, 
, Montreal, joint ourator, Sept- 24. 
Dividend*, 
Re Magloire Bonhomme, Ste. Btienne.— Fint divi- 
dend . payable October 16, Kent k Turcotte, Mon- 
treal, joint ourator. 

Re Joseph D'Anjon, SL Fabien.— First and final 
dividend, payable Oct. 14. H. A. Bedard, Quebec, 
ourator. 

Re A. R. Hudon, l4kke Weedon.— First and final 
dividend, payable Oot. 14, H. A. Bedard. Quebec, 
curator. 

Re Busdbe Hnot.— First and final dividend, payable 
Oct. 10, C Desmarteau, Montreal, curator. 

Re Wm. McCrudden, jr.— Fint and final dividend, 
payable Oct. 15, A. W. Stevenson, Montreal, oarator. 

Re a J. McDonald.— First aod final dividend, par- 
able Oot 18, C. MilUer aod J. J. Qrifiith, Sherforooke, 
joint curator. 

Re Maxima Nadeau.— Dividend, payable Get. 15, 
C. F. Bouchard, Fraserville, curator. 

Re No6 Henri Paradis.— Firs: and final dividend, 
payable Oot. 12, C. Desmarteau, Montreal, oarator. 

Re Soucy k Duperr^y saddlers. -First dividend, pay* 
able Oot 14, H. A. Bedard, Quebeo, ourator. 
Notarial Mittmtee ISnan^ferred, 
Minutes of late Antoine Joseph Laoourei^ra, N.P- . 
St Stanislas de la riviere des Bnviea, transferred to 
T. Laoourei^re, N.P., of the same plaoe. Sept 26. 



Quebec Official OoMetU, Oct. 5. 
Judicial AbandonmeiUg, 

Henry F. BMard. trader, Hull. Sept 27. 

Moreocy k Co., hardware merohants, Quebec, Sept. 
30. 

Alexis Paqaet, trader, St Ulrich de la Bivi^re 
Blanche, Sept. 27. 

Curaton AppoifUed, 

Re Joseph b*iset, St Thomas de Montmagny.— Kent 
k Turootte, Montreal, joint ourator. Sept 27. 

Re Sarah E. Laverty.— 0. Desmarteau, Montreal, 
curator, Sept. 27. 

Re Wm. O'Hara, gardener. Montreal.— S. a Fatit 
Montreal, ourator, Oot Z 

Re Napol^n Par^.— & Lafleur, Montreal, oarator. 
Sept 23. 
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BeJmbph AdamB.— First dindend, payable Not. 12. 
S. Boyd, Athelfton» ouiBtor. 

Be Oollette, Deeary k Co.— First dividend, payable 
Oat 2S, C. Desmarteau, Montreal, onrator. 

Rtluile Frechette, St Hyaointhe, doing basiness in 
name of James Aird k Co.— First dividend, payable 
Oet 22, J. Horin. St. Hyaointhe. onrator. 

JZe Peter Qainnon.— Second and final dividend, pay- 
able Oot. 22, C. Desmartean, Montreal, curator. 

Be Calizte Laroie.— First and final dividend, pay- 
able Oet 22, A. J. Dubnc, Drammondville, onrator. 

Be D^Ua Menard dit Bonenfant (N. Leronx & Cie). 
-First and final dividend, payable Oot. 19, 0. Desmar- 
tean, Montreal, onrator. 

Be Avila Palin.— First and final dividend, payable 
Oet 15, P. R. Merissi. Napierville, onrator. 

J?« Napoleon Proulx, Boxton Falls (an absentee).— 
First and final dividend, payable Oot. 22, C. Desmar- 
tean, Montreal, onrator- 

BeluY. Roy, St F^licien.— First and final dividend, 
payable Oct. 21, H. A. Bedard, Qnebeo, curator. 

Be **Shoe Go-operative Co."— First dividend, pay- 
able Oct. 24, C. Desmarteau, Montreal) onrator. 
Separation aa to Property, 

lAora Dnrand vs. OUvier Poitras, miller, I'Bpi- 
pbanie, Oct. 1. 

Diana Gantbier dite Landreville vs. Arthur Pag^, 
earpeater, Joliette, Oot 1. 

Caroline Bonleau vs. Maxime Kadean, trader, 
Fraserville, Sept. 30. 



QuAee Official Oazettet October 12. 
Judieial AbandonmenU. 

Thomas Barry, grocer, Quebec, Oet. 9. 

Bdeuard Caroui trader, parish of St. Antoine de 
la Rividre dn Loup, Oct 8. 

Garon k Leolero, traders, parish t)f Rividredu Loup, 
county of Maskinong^* Oet 8. 

Bmilien Charron, Ste. Doroth^e, district of Mon- 
treal, Sept 90. 

Thomas Connolly, trader, Montreal, Oct. 9. 

Olivier Demers, tinsmith, parish of St* Simon, dis- 
trict of St Hyaointhe, Oet 4. 

Albert Thomas Lane, Montreal. Oct- 2. 

Charles Edmund Wilson, Salaberry de Valieyfleld, 
Oct 3. 

Ouratore appointed. 

Be Henry F. Bedard, Hull.— J. McD. Hains, Mon- 
treal, curator} Oct 7. 

iSeDunean Campbell k Son, importers of tailors' 
trimmings, Montreal.— A. F- Riddell, Montreal, cura- 
tor, Oet 4. 

Be Alexis Paquet, St Ulrio de la Riri^re-Blanche, 
H. A. B^rd, Quebec, curator, Oot. 8. 

Be PemsseA Chretien, St Jean Deschaillons.— H. 
A B4dard. Qnebeo, curator, Oot. 5. 

Be Alexis Potvin, contractor) St. C^saire.— G. A. 
Giganlt, St. C^saire* curator, Oct 8. 

Be J. N. Benaud, St Janvier.— Kent k Turootte, 
Montreal, Joint onrator, Oot 8. 

Dividende. 
BeV.JLT, Hamelin, N. D. Portneuf.— First divi- 



dend, papable Oot. 29, A. 0. Mayrand, Deschambaulti 
curator. 

Be H. Potvin, Ste. LouiBe.—First and final dividend, 
payable Oct. 28, H. A. Bedard. Quebec, curator. 
SeparcUion as to Property* 

Nathalie Lalonde vs. Joseph Lamarche, contractor, 
Montreal, Aug. 28. 

APPOINTMENT. 
Ludovie Brunet, advocate, to be Clerk of the Peace 
and of the Sessions of the Peace, for the district of 
Quebec, in the place of Denis Murray. 



Quebec Official Gatette, Oet. 19- 
Judicial Abandonmente. 

Hormidas Baohand) trader, parish of St. Liboire, 
Oct 12. 

Joseph Caron, trader, Montreal) Oct 10. 

Frank A. Desroches, merchant tailor, St J^rdme, 
Oct. 12. 

Dame Pauline Dresrf oS) trader, doing business in the 
name of '* Z. Auerbach k Co.," Montreal, Oct. II. 

Alfred Laurin, hotel-keeper, Longue Pointe, Oot 5, 

Loughran k Adams, grocers, Montreal, Oct. 16. 

NephUli A. Parent, trader, Danville, Oct 11. 

Ambroise Rufiange, contractor, Valleyfield, Oct. 15. 
Curatore appointed > 

Be Norbert Lemaitre Dnhaime, batter manufac- 
turer, St Thomas de Montmagny.— H. Hebert, NP., 
Montmagnyi curator. Sept 30. 

Be Alb3rt Thomas Lane, Montreal.— J. G. Roes, 
Montreal, curator, Oct 9. 

Re Alfred Laurin.— C. Desmarteau, Montreal, cura- 
tor, Oot. 14. 

Be Klie Migneron, I'Ange Gardien.— Kent k Tur- 
cot! e, Montreol, joint curator, Oct. 15. 

Be P. Morency<fe Co., hardware merchants, Que- 
bec— H. A. Bedard, Quebec, curator. Oct. 17. 

Be J. Bte Par£.— J. L. Coutl6e, Montreal, curator, 
Oot. 14. 

Be C. E. Wilson, Valleyfield.— Kent k Turootte, 
Montreal, joint curator, Oct. 11. 
JMvidende. 

Be Damase B^laoger —First and final dividend, 
payable Oct. 30, G. S. Yien, Village Lauzon, curator. 

Be J. A. Demers, dry goods dealer, L^ris.— First 
and final dividend, payable Nov. 5, H. A. Bedard, 
Quebec, curator. 

Be Philibert Oagnd, township of North Ham.— First 
aid final dividend, payable Nov. 6, C. Desmarteau, 
Montreal, curator. 

Be Wright Torrop k Co.— First and final dividend, 
payable Nov. 4, L- Moisan, St. George, Beauce, cu- 
rator. „ 

Separation aa to Property. 

Mary Henderson vs. William O'Hara, trader, Mont- 
real, Oot. 14. 

Alphonsine Moreau vs. Jean Bte- alias Bantiste 
Legault, trader, village of Pointe k Gatineam. Oct. 12. 



Quebec Official Gazette, Oct. 26. 
Judicial Abandonmente. 
Ovide Bouchard, dry goods merchant, Quebec, Oct. 
19. 
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F^lix Arthur Ghaffnon, grooer, Montreal. Oot- 17. 

Joe. E. Hall^} floor dealer* Qaebec. Oot. 21. , 

J- Bte. A. Lambert, totMUMSonist, Qnebeo, Oot* 2S. 

James F. Stuart, trader, Montreal, Oot. 17. 
CurxUort appointed. 

Be Thomas Barrr, groeer, Quebeo.~H. A. B^dard, 
Qaebeo, oarator, Oot- 24- 

Me Andrew Oauils, Montreal, trading nnder the 
name of Boucher k Go.--A. M. Caasilsi Montreal, 
curator, Oot. 16. 

Re Joseph Garon, Montreal .~T- Gauthier, Mont- 
real, curator, Oct- 17. 

Re Thos. GonnoUy, Montreal.— G. Desmartean, 
Montreal, ourator, Oot* 22. 

Re Olivier Demers, tinsmith— J. O. Dioni St* Hya- 
cinthe, ourator, Oct. 18. 

Re Fortin k Morency.— A. Lemieuz, Le?is, cura- 
tor, Oct- n. 

Re Jarret Frdre — Kent k Turootte, Montreal, joint 
ourator, Oct- 28. 

Re L. Marquette.— A. Lemieuz, L^ris, curator, 
Oot. 11 

Re Francois Perron, shoemaker, parish of Ver- 
chdros.— F. G. Larose, Verohdres, ourator, Oot. 18. 
Dividende. 

Re A* F. Garon & Go., Quebec —First and final 
dividend, payable Nor. 8,D. Aroand, Quebec, ourator. 

Re La Gompagnie de Ghaussures de Fraserrille.— 
First dividend, payable Oot. 29. Z. Gonrdeau and W. 
Ganvin, Quebec, Joint liquidator- 

^e H. Gagnon k Go., dry goods merchants, Quebec, 
second dividend, pnyable Nov. 11, H. A. B6daid, 
Quebec, curator. 

Re Philippe Richard. St. Pierre —Dividend, pay- 
able Nov. 11, Kent k Turootte. Montreal, joint ourator. 

Re Amable Hnfiange.— First and final dividend, 
payable Nov. 18, G- Desmarteau, Montreal, curator. 
Separation a» to Property. 

Kegina Ghapnt vs. Amanda Vadnais, trader, Iber- 
ville, Oot. 16. 

Marguerite Daigle vs. Joseph D^gr«, Granby, Oot* 
22. 

Notarial minultee tran^erred- 

Minutes of late Geo. David, N.P-, Nioolet. trans- 
ferred to H. R. DufresncNP.. Nioolet. 

Minutes of late Ovido Leolair, N-P-, Montreal, 
tninsf erred to J. A- Ghauret, N.P., Ste. Genevidve. 
Appointmenta 

J. G. Golmer, G.M.G., London, Bug., to be com- 
missioner to receive depositions under oath to be used 
in the courts of the province of Quebec 
ProclatnoHon. 

Thursday, Nov. 7, proclaimed as a day of public 
thanksgiving. 



GENERAL NOTES, 
Iluoit Tbadikq Avoiding a Pouot.— The policy 
provided that it should be void in case the situation or 
oiroumstanoes afieeting the risk should be so altered as 
to increase the risk without the company's consent:- 
Held, that an illegal use of the promisee for selling 
liquor, which continued for fifteen months without 



the knowledge or consent of the oompany, did not 
merely work a temporary suspension, but avoided the 
policy {Kyte v. The Commercial Unum Amurance 
Company, Supreme Judicial Gourt of MaasaehuMtts, 
May 9, 1889, 18 Infurance L. J. 558). 

GouBT OF Rkvibw IN GbihinalGisks.— Mr. Matthevi 
appears to have oalied in the Lord Ghaneellor and Mr. 
Jnstioe Stephen to form a sort of irreaular tribunal for 
the purpose of assisting him in the ezeieise of the 
prerogative of the Grown in the Maybriek eaae. In 
1878 Sir James Stephen suggested a Gourt of Bevi«w. 
eonsisting of the Home Secretary, the judge who tried 
the case, and an independent judge, whioh should oon- 
sider the whole case, with power to eall for any freah 
evidence, to summon any witness, and, if they pleaaed. 
to summon the convict, so that they might form a fresh 
judgment based on the trial. That suggestion se^ms 
to have been followed as elosely as was possible in the 
absence of an Aot of Parliament It waa further 
suggested by Sir James Stephen that the witneaaea 
should be examined on oath and in public, and a 
formal judgment passed. It is not every Lord Chan- 
cellor who, like Lord Ualsbury, could repre*ent Sir 
James Stephen's 'independent judge,' and it waa not 
inappropriate that the Keeper of the Queen's Con- 
soienoe should have avoioe in the ezeroise of the 
prerogative of meroy.— Xow JowtmI (London). 

Tfk Gabe op Gbnbbal Boulanobb.— On August IS, 
the High Gourt of Jostioe at Paris met at oueo'oloek. 
There was a very long discussion, at the close of whioh 
M. B^renger moved the first resolution, the effect of 
which was to recognise the general oompetenoy of the 
Gourt to deal with plots, with offences agaiost the 
State UutentoHa and eomplote) and with facts eonneeted 
with these two crimes. This resolution was adopted 
by 201 votes against seven, there being two abstentions. 
The Gourt then proceeded to vote on the various other 
questions submitted to it. The seeond resolution was 
that General Boulanger should be oonsideredguilty of 
aUenUxte and comptote. It was carried bv 200 votes, 
with six abstentions. By the third resolution MM. 
Dillon and Roohefort are declared guilty of oomplieitv. 
On the High Gourt of Justice meeting on August l4 
the president put to the vote the question whether the 

Eresenoe of General Boulanger in Paris on the night of 
December 2, could be charged against him. The Gourt 
replied negatively, by 100 votes against ninety-six. 
With regard to the attempt against the State on July 
9 and 11. MM. Dillon and Roohefort were delareo 
guilty. M. Dillon was found guilty by 124 aaainat nine 
votes, and M. Roohefort by 188 against eighteen. The 
Gourt then considered the charge against General 
Boulanger alone of the embesslemeot ot 242,000 franes. 
The Gtturt declared General Boulanger guilty of the 
crime of embezslement by 195 votes against five, there 
being ten abstentions. The suggestion of exteuuating 
circumstances having been rejected, the presidentsaid 
that in case of deiault the custom was to inflict the 
highest penalty, deportotion to a fortified place. 

So Long that tbb Mbhobt of Man Runnbth not to 
TBB GoNTBABY.— Mr. Glair James Greoe, LUD.. soli- 
oitor, of Redhill, Surrey, asks to be permitted to point 
out what might possibly be overlooked, that on Septem* 
ber 3 was aooomplished the seventh century of^what 
is still known to lawyers as the term of«legal memory. 
This, as is well known, dates from the commencement 
of the reign of Richard I. : but, as reigns were then 
deemed to begin, net at the demise ef the last sovereign, 
but with the coronation of bin successor. Septembers, 
1189, or 701) years ago on September 3 last, when the 
thrown was Placed on the brow of the Lion-Hearted 
Monarch at Westminster, marks the exact epoch from 
whioh legal memory is computed. — Law Journal^ 
(London.) 
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In Nantd v. BineUe, reported in the pre- 
sent issue, an important question of pre- 
scription was decided by Mr. Justice Tasche- 
roau, the learned judge holding that arrears 
of interest under a judicial condemnation 
are only prescriptible by thirty years. Since 
that judgment was rendered Mr. Justice 
CImon has decided in the same way in 
JetU V. Crevier, Montreal, Oct. 30. 



It seems probable that the sentiment of 
the Canadian Parliament, as expressed in 
the Weldon Extradition Act of last session, 
will not prevail in the face of the inaction 
of the United States Senate. The fourth 
clause of the Act states that its provisions 
shall not come into force with respect to 
fmotive offenders fro n any foreign state 
until after the Governor-General's proclama- 
tion has been issued declaring the Act to 
be in force and effect as i^egards such foreign 
state. It is stated on authority from Ottawa, 
that no proclamation will issue until it is 
seen whether or not the Senate of the United 
States will ratify the new extradition treaty 
agraed to between Great Britain and the 
United States this summer, and which was 
the chief cause of Sir Julian Pauncefote's 
visit to England. If the Senate assents to 
the treaty it may or may not be necessary 
then to have any l^islation on the subject 
by the Parliament of Canada. 



Lord Fitzgerald, who recently brought up, 
io the House of Lords, the subject of a Court 
of Criminal Appeal (see p. 273), died in 
Dublin, Oct 16. The deceased was born in 
that city in 1816, and called to the Irish bar 
in 1838. In 1852, he entered Parliament as 
liberal member for Ennis. In i855, he was 
appointed Solicitor General for Ireland, and 
the following year Attorney General In 
1860 he was appointed third Justice of the 
Queen's Bench, Ireland. He presided at the 
trial of Pamell and others for seditious con- 



spiracy in January, 1881. In May, 1882, Mr. 
Justice Fitzgerald was appointed a Lord of 
Appeal in ordinary, with a life peerage. The 
London Times says : " He was learned and 
temperate ; his fairness was proverbial ; his 
dignity was such as to enhance that of the 
bench of which he was a member. Of a 
keen intelligence, but genial and courteous 
in the extreme, his society was eagerly 
sought for, and all that he said had weight 
He had a plentiful supply of Irish humour, 
though he fortunately never posed as a 
humorist on the bench. His experience of 
Ireland and his love for the country were 
great" 

LAW AS AN EDUCATOR. 
Lord Justice Lindley delivered an in- 
augural address, on October 9, in connection 
with the new session of the Law Department 
of Owens College, Manchester. The learned 
judge said that law was a branch of that 
larger subject which went by the name of 
ethics or morals, and the rules of it were not 
to be found, at all events in England, in 
a pocket volume of 500 pages. " Every Man 
his own Lawyer*' would soon take them to 
their solicitors' offices in trouble. The rules 
were to be found in Acts of Parliament run- 
ning back to Magna Charta and in legal 
decisions filling volumes upon volumes. No 
student need be appalled, however, by the 
number of books he would find in a law 
library. Nine-tenths of them would never 
need consulting at all by most studenta. 
Law was a collection of rules, and each rule 
was to be studied by itself, but there were 
principles underlying them which could be 
mastered, and which might enable them to 
solve difficulties as they arose with more or 
less success. He had been a law student for 
forty years, and he intended to be one as 
long as his brains would work. Law was to 
him an engrossing subject It was a succes- 
sion of problems arising out of human 
conduct, the solution of which had to certain 
minds, of which his was one, a very great 
charm. He advised students to read foreign 
as well as English text books and to pursue 
their studies scientifically, by which he 
meant that they must not only read the rule 
but master its history. If they did not do 
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that they would find their mindB crammed 
with rules which would be of very little use 
to them. They must study law as they 
studied other sciences, inductively and de- 
ductively. The mechanical part they would 
have to learn in a solicitor's office or a bar- 
rister's chambers, but there was a great deal 
which they could lea^ in these classes. It 
was said that the law as a profession was 
not what it used to be, and that it was 
hardly worth entering upon now. He 
believed, however, that that was a mistake. 
There never was a time, as far as. his 
knowledge went, when so much had been 
and was being done to render the law free 
from technicality and to make good sense 
and reason and love of truth and justice pre- 
vail. He advised young lawyers always to 
master their facts, and never do anything 
when they were angry. They should never 
advise an appeal on the day they lost a case. 
He would like to see law studied more as a 
branch of a liberal education; and in con- 
clusion he urged that electors should be 
shown how great a responsibility rested upon 
them in voting for candidates for Parliament 
or such bodies as county councils. 



SUPREME COURT OF CANADA. 

Ottawa, June 14, 1889. 
British Colambia.] 

Walkem v. Higgins. 
Libel — Innuendo — Damages — Unnecessary 
Appeal — Nfw Trial. 

W., a judge of the Supreme Court of Brit- 
ish Columbia, and formerly a premier of the 
Province, brought an action against H., editor 
of a newspaper published in Victoria, B.C., 
for publishing in said paper the following 
article, alleged by W. to be libellous, copied 
from an Ottawa paper : 

" Extract from the Daily British Colonist^ 
" published at Victoria, B:C., on the 20th day 
'* of November, 1889. 

"The McNambb-Mitchbll Suit. 
" In the sworn evidence of Mr. McNamee,de- 
" fendant in the suit otMcKenna vs. McNamer^ 
" lately tried at Ottawa, the following 
" passage occurs : * Six of them were in part- 
" * nership (in the Dry Dock contract) out in 



" * British Columbia ; one of them was the 
" * premier of the Province.' The premier of 
" Province at the time referred to was Hon. 
" Mr. Walkem, now a judge of the Supreme 
*' Court Mr. Walkem's career on the bench 
" has been above reproach. His course has 
" been such as to win for him the admira- 
" tion of many of his old political enemies. 
*' But he owes it to himself to reiute this 
" charge. We feel sure that Mr. McNamee 
" must be laboring under a mistake. Had 
" the statement been made off the stand, it 
" would have been scouted as untrue ; but 
*' having been made under the sanctity of an 
" oath, it cannot be treated lightly nor 
** allowed to pass unnoticed." 

The innuendoes alleged to be contained in 
this article were, shortly, that W. corruptly 
entered into the partnership with McNamee 
while holding offices of public trust and there- 
by unlawfully acquired large sums of pub- 
lic money, that he did so under cloak of his 
public position and by fraudulently pretend- 
ing that he acted in the interest of the Gov- 
ernment, that he committed criminal ofiences 
punishable by law, and that he continued to 
hold his interest in the contract after his 
elevation to the bench. 

On the trial a verdict was found for the 
plaintiff, with $2,500 damages, and the 
defendant obtained from the full court two 
rules nid — one for leave to enter a non-suit, 
or judgment for him, and the other to have 
the judgment entered on the verdict set aside 
and a new trial ordered. Both rules were 
discharged and the defendant, by order of a 
judge of the Court below, brought two appeals 
to the Supreme Court of Canada. 

i/t'W,— that though the article was libellous 
it was incapable of all the innuendoes attri- 
buted to it, and the consideration of these 
innuendoes should have been distinctly with- 
drawn from the jury, which was not done. 

Per Strong, Fournier, Taschereau and 
Gvvynne, JJ., that though the case was im- 
proi^rly left to the jury, yet he suffered no 
prejudice thereby, other than that of exces- 
sive damages, and the verdict should stand 
on the plaintiffs filing a consent to have the 
damages reduced to $500. 

Per Ritchie, C.J., that there had been a 
mistrial, and in order to avoid a new trial 
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the consent of bolh parties to a reduction of 
damages was necessary. 

Per Gwynne, J., that two appeals were not 
neoQssary, and in any event the appeal on the 
rale for leave to enter a nonsuit should be 
dismissed with costs, and only one bill of 
costs should be taxed. 

Chrittopher Robinton, Q.C., and Bodwell for 
the aj^llant 

S. H. Blake, Q.C-, and Gormvlly, for the 
respondent 



Ottawa, June 14,1889. 
New Branswick.] 

MiLLEE V. StbPHBNSON. 

Goodi Kid and delivered — Evidence — To whom 
watt credit given — Direction to jury — With" 
drawal oj evidence from jury — Ne^v trial, 
lo an action against McK. and M. for goods 
sold and delivered, the plaintifif swore that 
he had sold the goods to the defendants and 
on their credit, and his evidence was corro- 
borated by the defendant McK. The defence 
showed that the goods were charged in 
plaintiflTs books to C. McK. & Co. (the de- 
fendant McK. being a member of both firms), 
and credited the same way in C McK. &Co'si 
liooks, and that the notes of C. McK. & Co. 
were taken in payment, and it was claimed 
that the sale of the g4X>d8 was to C. McK. 
&Co. 

The trial Judge called the attention of the 
jury to the state of the entries in the books 
of the plaintiff and of C. McK. & Co, to 
the taking of the notes, and to all the evi- 
dence relied on by the defence^ and he left it 
entirely to the jury to say as to whom credit 
was given for the goods. 

J7eid,~affirming the judgment of the 
Sapreme Court of New Brunswick, that the 
case was properly left to the jury, and a new 
trial was refused. 

Appeal dismis-ed with costs. 
Weldon, Q,C., and C. A. Palrner for appel- 
lant 

McLeod, Q.a, and A. S- White for respond- 
ent. 



^ Ottawa, June 14, 1889. 

I««w Bruoswick.j 

Canadian PAaFic Railway Co. v. Wbsthrn 
Union Tblbgraph Co. 



Telegraph Company ^ Incorporated in the 
Ohited Stated—Power to operaie line in 
Canada — Sole rigJU of operating over line 
of Canadian raUway — Agreement there 
for — Violation of railivay charter — Re- 
straint of trade. 
In 1869 the European <& North American 
Railway Company entered into an agreement 
with the Western Union Telegraph Company, 
a company incorporated in the State of New 
York with the right of constructing lines of 
telegraph and operating the same in the 
State, by which agreement the telegraph 
company was granted the exclusive right of 
constructing and operating for 99 years a 
line of telegraph over the road of the railway 
company from Boston, Mass., to St. John, 
N.B. In 1888 the latter road was operated 
by the New Brunswick Railway Company 
under lease from the St John & Maine 
Railway Company, and the Canadian Pacific 
Railway Company in that year undertook to 
establish a telegraph line from Montreal to 
8t John, and run the same over that portion 
of the road controlled by the Western Union 
Company, lying between Vanceboro', Maine, 
and St. John. The Supreme Court of New 
Brunswick sitting in Equity made a pei^ 
pc^tual injunction restraining the Canadian 
Pacific Company and the New Brunswick 
Railway Company from interfering with their 
exclusive right in building the said line. On 
api)eal to the Supreme Court of Canada from 
the decree ordering the issue of such injunc- 
tion: 

Held.—Gwynnej J., dissenting, that thafact 
of the company being a foreign corporation 
empowered by its charter to construct and 
operate telegraph lines in a foreign country, 
does not prevent it from enforcing the agree- 
ment for an exclusive right of operating such 
lines in Canada, and the injunction should 
be maintained. 

Per Gwynne, J., that such a power vested 
in a foreign corporation might be very pre- 
judicial to the interest of the inhabitants of 
Canada, and should not be recognized nor 
given effect to in the courts of this country. 

Heldf also, that the agreement with the 
telegraph company did not create a monopoly 
in favor of that company, and was n^t an 
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agreement in restraint of trade and com- 
merca 

Appeal dismissed with costs. 

Wddon, Q.C., and Fergitson for appellants. 

Hector Cameron, Q.C., and Barker, Q,Cf for 
respondents. 



Ottawa, June 14, 1889- 
QnebM.] 

J. W. Mn€HBLL V. Chahlbb Holland, es qaaL 

CCP. ArLld^Right of suit by Tnuiees— 

Prommory notes given as eoUateral'^Pre- 

scription of notes wiU not prescribe the debt- 

The appellant, who was trustee for certain 
creditors of a certain commercial firm of 
Robert Mitchell <& Sons, sued the respondent 
and alleged a transfer to him, by notarial 
deed dated 1st December, 1877, by John Roes 
Mitchell, of a sum of $4,7::0.20 due by the 
respondent as and for the price of certain 
immovable property in the city of Montreal, 
sold to him by the said John Ross Mitchell, 
by notarial deed dated the 5th January, 1877, 
and registered, aud also a transfer to appel> 
lant of certain promissory notes signed by 
the respondent for the same amount, and 
representing the said price of sale, and which 
were to be in payment thereof only if paid 
at maturity. 

The respondent was a party and inter- 
vened in the deed, and declared himself sub- 
ject to the conditions therein contained. 

To this action the respondent pleaded that 
appellant had no action as trustee under Art 
19, C.C.P., and that the price had been paid 
by the two promissory notes which were 
now prescribed. 

ffeW,— affirming the judgment of the Court 
below, that Art 19, C.C.P., is not applicable 
to trustees in whom property has been vested 
by a registered deed and to which deed the 
defendant was a party. Bwrland v. Moffatt, 
11 Can. S.C.R, 76, and Browne v. Pinsonneavlt, 
3 Can. 8.C.R. 102, distinguished. 

2. That the notes in question were given 
merely as collateral for the price of sale of 
the property, and therefore the plea of pre- 
scription cannot be maintained. 

Appeal dismissed with costs. 

McCord for appellant 

H, Abbott, Q. C, and Lonergan for respond- 
ent 



COUR DE CIRCUIT--C0MT6 DE TERRE- 
BONNE. 

St. JAr6mb, 10 octobre 1889. 

Coram Tasgebbbau, J. 

W. B. NAimEL V. Maxihe Binhttb. 

PreKription^Arrirages d^wUrits risuUant d^im 
jugemenU 

Juoifc : — Que les arrtrages dUntirits riwltani 
d*une oondamnaHon judidaire ne tie pres- 
criwrU que par trente ans, 

Diff<grentes questions 6taient soalev^es en 
oette cause, la principale 4tant celle de savoir 
si les arrtrages des int^r^ts d'nn jugement 
sont sonmis & la prescription de dnq ans 
(article 2260, C.C.) on & oelle de trente ans 
(article 2265, GC) 

Le jugement decide en faveur de la der- 
ni^re de oes prescriptions, et les eonmdtrants 
sontcomme suit:— 

^ Con^id^rant que quoiqne Tarticle 2250 du 
Code Ovil 6dicte que les arrtrages de rente, 
ceux de I'int^ret, oeux des loyers et fermages, 
et en general tons arrtrages de fruits natu- 
rels se prescrivent par cinq ans, cette pres- 
cription n'a pas lieu pour les arrtrages d'int^ 
r^ts resultant d'une condamnation judiciaire, 
attondu que par Particle 2265 du m4me code* 
la condamnation en justice forme un titre 
qui ne se prescrit que par trente ans,quoique 
ce qui en fait le sujet soit plus t6t prescrip- 
tible ; que les int^r^ts judiciaires, tout comme 
le capital, font le snjet de condamnations en 
justice tant pour le pass6 que pour Tavenir, 
et restent cons^quemment soumis & la pres- 
cription trentenaire, distincts en oela des in- 
t^r^ts ordinaires et non allou6s par sentence 
judiciaire, anxqnels s*appUqne la prescription 
de cinq ans ; 

"Considerant qu'en France, avant la mise 
eu force du Code Napoleon, la jurisprudence 
const ante des parlements ne soumettait les 
int^rdts judiciaires qu*& la prescription de 
trente ans, et que m^me sous TempirQ du 
droit nouveau, qui ne contient pas des dispo- 
sitions analogues A oelles de notre article 
2265, les opinions de^ common tateurs et les 
arrets des cours sont partag^s sur la question 
de savoir si ces inter^ts sont prescriptibles 
par cinq ou trente ans, et qu'un grand nombre 
d'auteurs et d'arr^ts ne les sonmeUent qa'i 
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1a pvescription trentenaire, commedans Tan- 
den droit qui est le n6tre. (Dallozy Ripertoire, 
Nob. 1080 et 1081, et arrets et auteurs y cit^ ; 
XXI Doranton, No. 434 ; II Vazeille, 612 ; 
Proudhon, wufruUf Na 234 ; et Un arrits tui- 
v<mti.<^— Boorges, 18 mars 1825 ; Paris, 2 mai 
1816; Agen, 18 mars 1824; Agen, 4 fevrier 
1825; Paris, 21 d^cembre 1829; Bennes, 22 
dtombie 1836 ; Paris, 26 mars 1831; Paris, 
2 jniUet, 1831 ; Bordeaux, 13 mars 1820 ; 
Lyon, 4 fevrier 1826) ; 

"Consid^nmt qne oonform^ment It cette 
doctrine qui est oelle de notre droit, les inte- 
rftts allou69 par le jngement du 17 avril 1883 
n'^taient pas menao^ de prescription lorsque 
le demandeur a port^ la presente action, qui 
n'a pas de but utile et n'est pas fond^ en 
droit," etc., etc. 

Jngement pour le d^fendeur. 

W, B. Ncmtdf pour le demandeur. 

PrSwtt de Maihieu, pour le d^fendeur. 



SUPERIOR COURT— MONTREAL* 

MoiUr and tervani— Public carter— Negligent 
driving — Acddentai employment— Retpon* 
nbaUy—ArU 1064, C.C, 
The defendants, a firm of coal merchants, 
were in the habit of hiring public carters, 
carrying the corporation license, for the cart- 
age and delivery to customers of their coal, 
such carters being paid so much per load, 
and being free to take one or more loads as 
they pleased. It appeared that one of these 
carters, while carrying a load of defendants' 
coal to a customer, had, through negligent 
driving, inflicted severe bodily iDJuries on 
the plaintiff. 

HM ;^That such carter was not a servant 
of the defendants or one for whom they 
were responsible under Art. 1054, C. C, but 
an independent contractor in the nature of 
a private carrier. Loiielle v- Muir, Davidson, 
J., June 28, 1889. 

EocperHse in foreign country— Arts, 322-340, 

a a P. 
The plaintiffs moved that an expertise^ 
ordered by an interlocutory judgment, be 
referred to experts in England, on the ground 

* To appMi in Montreal Law Reports, 5 S.C. 



that competent experts could not be obtained 
in Canada or the United States. 

Held : — ^That apart from the inconvenience 
and expense of such a reference, the require- 
ments of articles 325, 833 and 334, C. a P., 
appear to place insuperable difficulties in 
the way of executing an expertise abroad. 
Muir V. Providtnce Ins. Co., Davidson, J., 
June 28, 1889. 



UNITED STATES CIRCUIT COURT. 

California, October, 1889. 

Coram Sawybb, Ch. J., and Sabin, D. J. 

In re Nbaglb. 

Constitutional Law — Pou}er of Government to 

protect Federal Judges on way to Court. 
Where reasonable ground existed for apprehend 
sum of deadly violence on the part of T. 
toward an associate justice of the United 
States on his way to lu>ld a circuit in a 
State, and tlie attomey^general of the United 
States in consequence instructed the United 
States marshcU of that district to take proper 
measures to protect his person, and the 
marshal deputed N a special deputy to at' 
tend and guard him on his journey, and T, 
made a violent attack on the justia^s person, 
at a railway station in that State, in the 
course of his journey to hold such court, 
N., after vximing T. to desist and notifying 
him that lie was an officer, and 2. not desist^ 
ing, but being apparently about to repeat his 
attack or draw a weapon, N. shot and lolled 
him, held, that the federal Circuit Court had 
jurisdiction and authority to discliarge N. 
on habeas corpus from detention by the 
State authorities. 
Application for the dischai^e of David 
Neagle upon a writ of habeas corpus. 

On the 3rd of September, 1888, certain 
cases were pending in the Circuit Court of 
the United States for the District of California, 
between Frederick W. Sharon, as executor, 
against David S. Terry and Sarah Althea 
Terry, his wife, and between Francis G. 
Newlands, as trustee, and others, against the 
same partieS) on demurrers to bills to revive 
and carry into execution the final decree of 
the court in the suit of William Sharon v. 
Sarah Althea IlUl, and were decided on that 
day. That suit was brought to have an 
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alleged marriage contract between the par- 
ties adjudged to be a foi^ry and obtain its 
surrender and conoellation. The decree 
rendered adjudged the alleged marriage con- 
tract to be a forgery, and ordered it to be 
surrendered and conoelled. The decree was 
rendered after the death of William Sharon, 
and was therefore entered as of the day when 
the case was submitted to the court By 
reason of the death of Sharon it was neces- 
sary, in order to execute the decree, that the 
suit should be revived. Two bills were filed, 
one by the executor of the estate of Sharon, 
and the other, a bill of revivor and supple- 
mental, by Newlands as trustee for that 
purpose. 

In deciding the cases, the court gave an 
elaborate opinion upon the questions in- 
volved. See In re Terry, 36 Fed. Rep. 419. 

Shortly before the court opened the de- 
fendants came into the court-room and took 
their seats within the bar at the table next 
to the clerk's desk, and almost immediately 
in front of the judges, less than twelve feet 
distant, the defendant David S. Terrj* being 
at the time armed with a bowie-knife con- 
cealed on his person, and the defendant 
Sarah Althea, his wife, carrying in her hand 
a small satchel, which contained a revolver 
of six chambers, five of wliich were loiwied. 
The court at the time was held by the justice 
of the Supreme Court of the United States, 
allotted to this circuit, wiio was presiding; 
the United States «ircuit judge of this circuit, 
and the United States district judge of the 
district of Nevada, called to this district to 
assist in holding the Circuit Court. Almost 
immediately after the opening of the court 
the presiding justice commenced reading its 
opmion in the cases mentioned, but had not 
read more than one-fourth of it when the 
defendant Sarah Althea Terry arose from 
her seat and asked him, in an excited man- 
ner, whether he was going to order her to give 
up the marriage contract to be concelled. The 
presiding justice replied : " Be seated, 
madam." She repeated the question, and 
was again told to be seated. She then cried 
out in a violent manner that the justice had 
been bought, and wanted to know the price 
he held himself at ; that he had got Newlands' 
money for his decision, and everybody knew 



it, or words to that efiTect. It is impossible 
to give her exact language. The judges and 
parties present differed as to the precise 
words used, but all concurred as to their 
being of an exceedingly vituperative and 
insulting character. 

The presiding justice then directed the 
marshal to remove her from the court-room. 
She immediately exclaimed that she would 
not go from the room, and that no one could 
take her from it, or words to that effect The 
marshal thereupon proceeded toward her to 
carry out the order for her removal and com- 
pel her to leave, when tl1^ defendant David 
S. Terry arose from his seat, evidently under 
great excitement, exclaiming, among other 
things, thaf no living man shall touch my 
wife," or words to that import, and dealt the 
marshal a violent blow in his face. He 
then uubuttonedhis coat and thrust his hand 
under his vest, where his bowie-knife was 
kept, apparently for the purpose of drawing 
it, when he was ^^eized by persons present, 
his hands held from drawing his weapon, 
and he himself forced down on his back. The 
marshal then removed IMrs. Terry from the 
court-room. Soon afterward Mr. Terry was 
allowed to rise, and was accompanied by 
officers to the door leading to the corridor on 
which was the niarsliars office. As ho was 
about leaving the room, or immediately after 
stepping out of it, he succeeded in drawing 
his knife, when his arms were seized by a 
deputy marshal and others present, to pre- 
vent him from using it, and they were able 
to take it from him only after a violent 
strutrgie. 

The petitioner, Neagle, succeeded in 
wrenching the knife from his hand, whilst 
tour other persons held on to the arms and 
body of Terry, one of whom held a pistol at 
his head, threatening at the same time to 
shoot him if he did not give up the knife. 
To these threats Terry paid no attention, but 
held on to tho knife, actually passing it 
during the struggle from one hand to an- 
other. 

Mr. Cross, a prominent attorney, who, on 
that occasion, sat next to Mrs. Terry, a little 
to her left and rear, testified that just before 
she arose to interrupt Judge Field, she 
nervously fingered at the clasp of her satchel. 
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about nine inches long, and tried to open it ; 
and not succeeding, in consequence of her 
excitement, she hastily sprang to her feet 
and interrupted the judge, as stated ahove. 
Knowing that she had before drawn a pistol 
from a similar satchel in the master's room, 
be concluded at this time that she was trying 
together pistol out, and consequently held 
bimself in readiness to seize her arm as soon 
as it should appear and endeavour to pre- 
vent its use until he could get assistance, his 
right arm being partially disabled. For one 
occasion in master's office, see Sharon v. Hill, 
11 Sawy. 123. A loaded revolver was after- 
ward taken from this satchel by the marshal. 
For their conduct and resistance to the execu- 
tion of the order of the court, the defendants 
&irah Althea Terry and David S. Terry, were 
adjudged guilty of contempt and ordered to 
I* imprisoned, the former for thirty days and 
the latter for six months. 

In consequence of the imprisonment which 
followed, various threats of personal violence 
to Justice Field and the circuit judge were 
made by Judge Terry and his wife. Those 
threats were that they would take the lives 
of both of those judges ; those against Justice 
Field were sometimes that they would take 
his life directly, at other times that they 
would subject him to great personal indigni- 
ties and humiliation, and if he resented it 
they would kill him. 

These threats were not made in ambiguous 
terms, but openly and repeatedly, not to one 
person, but to many persons, till they be- 
came the subject of conversation throughout 
the State and of notice in the public journals. 
Beports of these threats through the press 
and through the United States marshal of 
the United States for the northern diHtrict of 
California, and United States attorney, reach- 
ed Washington, and in consequence of them 
. the attorney-general thought proper to give 
instructions to the marshal to take proper 
measures to protect the persons of those 
judges from violence at the hands of Terry 
and his wife. 

On the return of Judge Field from Wash- 
ington, to attend his circuit in June last, the 
probability of an attack by Judge Terry 
upon him was the subject of conversation 
throughout the State, and of notices of some 



of the journals in the city of San Francisco. 
It was the general expectation that if Judge 
Terry met Judge Field violence would be 
attempted upon the latter. 

In consequence of this general belief and 
expectation, and the fact that the attorney- 
general of the United States had given in- 
structions to the marshal to see that the 
persons of Justice Field and of the circuit 
judge should be protected from violence, the 
marshal of the northern district appointed 
the petitioner in this case, David Neagle, to 
accompany Mr. Justice Field, whilst en- 
gaged in the performance of his duties and 
whilst passing from one district to another 
within his circuit, so as to guard him against 
the threatened attacks. He was specially 
commissioned as a deputy by Mr. Franks, 
whose instructions to him were that he 
should protect Justice Field at all hazards, 
and, knowing the violent and desperate 
character of Judge Terry, that he should be 
active and alert and be fully prepared for 
any emergency, but not to bp rash ; and in 
case any violence was attempted from any 
one, to call upon the assailant to stop, and to 
inform the assailant that he was an officer 
of the United States. 

Judge Terry was a man of great size and 
strength, who had the reputation of being 
always armed with a bowie-knife, in the use 
of which he was specially skilled, and of 
showing great readiness to draw and use it 
upon persons toward whom he entertained 
any enmity or had any grievance, real or 
fancied. 

On the 8th of August, 1889, Justice Field left 
San Francisco for Los Angeles, in order to 
hear a habeas corpus case which was return- 
able before him at that city, on the 10th of 
August, and also to be present at the opening 
of the court on the 12th, and was accom- 
panied by Deputy Marshal Neagle, the 
petitioner. Justice Field heard the habeas 
corpus case on the lOtli of August. On the 
12th of August he opened the Circuit Court, 
Judge Ross sitting with him, and delivered 
on the latter day an opinion in an important 
land case, and also an opinion in the habeas 
corpus case. On the following day the court 
heard an application for an injunction in an 
important water case from San Diego county. 
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No other cases being ready for hearing be- 
fore the Circuit Court, he took the train on 
Tnesday, the 13th, at 1:30 o'clock in the 
afternoon, for San Francisco, where he was 
expected to hear a case then awaiting his 
arrival immediately upon his return, being 
accompanied by Deputy Marshal Neagle. 
On the 14th, between the hours of 7 and 8 
o'clock in the morning, the train arrived at 
Lathrop, in San Joaquin county, which is in 
the northern district of California, a station 
at which the train stopped for breakfast 
Justice Field and the marshal at once 
entered the dining-room, there to take their 
breakfast, and took their seats at the third 
table in the middle row of tables. Justice 
Field seated himself at the extreme end, 
on the side looking toward the door. 
The deputy marshal took the next seat on 
the left of the justice. What subsequently 
occurred is thus stated in the testimony of 
Justice Field : 

•*A few minutes afterward Judge Terry 
and his wife came in. When Mrs. Terry 
saw me, which she did directly she got 
diagonally opposite me, she wheeled around 
suddenly, and went out in great haste. I 
afterward understood, as you heard here, 
that she went for her satchel. Judge Terry 
walked past, opposite to me, and took his 
seat at the second table below. The only 
remark I made to Mr. Neagle was : " There 
are Judge Terry and his wife." He re- 
marked: *I see them.' Not another word 
was said. I commenced eating my break- 
fast I saw Judge Terry take his seat In 
a moment or two afterward I looked round 
and I saw Judge Terry rise from his seat I 
supposed at the time he was going out to meet 
his wife, as she had not returned, so I went on 
with my breakfast- It seems, however, that 
he came round back of me— I did not see 
him — and he struck me a violent blow in the 
face, followed instantaneously by another 
blow. Coming so immediately together, the 
two blows seemed like one assault I heard 
*Stop, stop,' cried by Neagle. Of course I 
was for a moment dazed by the blows. I 
turned my head round and I saw that great 
form of Terry's with his arm raised and his 
fist clinched to strike me. I felt that a 
terrific blow was coming, and his arm was 



descending in a carved way, as though to 
strike the side of my temple, when I heard 
Neagle cry out, * Stop, stop ; I am an ofi&oer.' 
Instantly two shots followed. I can only 
explain the second shot from the fact that 
he did not fall instantly. I did not get np 
from my seat, altliough, it is proper for me 
to say. that a friend of mine thinks I did ; 
but I did not I looked around and saw 
Terry on the floor. I looked at him and saw 
that particular movement of the eyes that 
indicates the presence of death. Of coarse 
it was a great shock to me. It is impossible 
for any one to see a man in the fall vigor of 
life, with all those fiEMnilties that constitate 
life, instantly extinguished, without being 
afiected, and I was. I looked at him for a 
moment, then rose from my seat, went 
around and looked at him again, and passed 
on. Great excitement followed. A gentle- 
man came to me whom I did not know, but 
I think it was Mr. Lidgerwood, who has 
been examined as a witness in this case, 
and said: * What is this?' I said: * I ama 
justice of the Supreme Court of the United 
States. My name is Judge Field. Judge 
Terry threatened my life, and attacked me, 
and the deputy marshal has shot him.' 
The deputy marshal was perfectly cool and 
collected, and stated: *I am a deputy mar- 
shal, and I have shot him to protect the life 
of Judge Field.' I cannot give you the ex. 
act words, but I give them to you as near as 
I can remember them. A few moments 
afterward the deputy marshal said to me: 
* Judge, I think you had better go to the car.' 
I said : * Very well.' Then this gentleman, 
Mr. Lidgerwood, said : ' I think you had 
better.' And with the two I went to the car. 
I asked Mr. Lidgerwood to go back and get 
my hat and cane, which he did. The mar- 
shal went with me, remained for some time, 
and then left his seat in the car, and, as I 
thought, went back to the dining-room. 
(This is, however, I am told, a mistake, and 
that he only went to the end of the car.) 
He feturned, and either he or some one else 
stated that there was great excitement; 
that Mrs. Terry was calling for some violent 
proceedings, i must say here, that dreadful 
as it is to take life, it was only a question of 
seconds whether my life or Judge Terry s 
life should be taken. I am firmly convinced 
that had the marshal delayed two seconds 
both he and myself would have been the 
victims of Terry." 

[To be ooatinned.] 



THE LEGAL NEWS. 



353 



2^ IP^^^ S^tvs. 



Vol. XIL NOVEMBER 9, 1889. No. 46. 



The use of the bicycle has given rise to 
some litigation on both sides of the Atlantic 
In the English case of Taylor v. Ooodwin, 
LR, 4 Q. B. Div. 228, a bicycle was held to 
be a carriage. So, too, in the Indiana case 
of Mercer v. Corbin, 117 Ind- 450, it was held 
that a bicycle is a vehicle, and entitled to the 
rights of the road, and has no lawful right 
to the use of the sidewalks. In a more recent 
case in the same State, HoUand v. Bartch, 
Supreme Coort of Indiana, Sept. 18, 1889, 
it was held that a person in a carriage drawn 
by horses, and the rider of a bicycle, have 
sqaal rights upon the highway ; and allega- 
tions that defendant rode a bicycle in the 
centze of the road at the rate of fifteen miles 
an hour, up to within 25 feet of the faces of 
plaintiff's hor8e8,whereby they became fright- 
ened and ran away, and injured plaintiff, do 
not state a cause of action. The Court said : 
'Although the use of the bicycle for the pur- 
pose of locomotion and travel is quite modern, 
yet it is a vehicle of great convenience, and 
ito use is becoming quite common. While 
travelling upon the highways by means of 
horses has been in vogue much longer, and 
is more universal at present than by means 
of bicycles, yet persons travelling by means 
of horses have no superior rights to those 
travelling u|ion the highway by improved 
methods of travel, which are consistent with 
the proper use of the highway .... In this 
case, the acts complained of in each para- 
graph of the complaint are the riding of the 
bicycle in the centre of the highway at the 
rate of fifteen miles per hour, to and within 
twenty-five feet of the faces of the plaintiff's 
horses. It is these acts which are charged 
as negligence and as a wrong, but as we have 
held, they are not unlawful acts and are not 
a wrong; hence they constitute no cause of 
action. To make a person liable for the doing 
of such acts, they must be charged to have 
been done at a time or in a manner or under 
circumstances which render him chargeable 



with a want of proper regard for the rights 
of others, which is not done in either para- 
graph of the complaint" 



Pro£ T. W. Owight, being asked for a list 
of fifty leading law books (exclusive of 
reports), names the following :^" Holland's 
Elements of Jurisprudence (3d edition); 
Bevised Statutes of the United States; 
Revised Statutes of the Practitioner's 
State; Kent's Commentaries; Schouler on 
Personal Property; Pollock on Contracts; 
Addison on Contracts; Story on Agency; 
Daniel on Negotiable Paper; Reeves' Domes- 
tic Relations; Smith on Master and Servant; 
Bishop on Marriage and Divorce; Bishop on 
Married Women; Tyler on Infancy; Mora- 
wetz on Corporations; Dillon on Municipal 
Corporations; Angell & Ames on Corpora- 
tions; Sugden or Dart on Vendors and Pur- 
chasers; Benjamin on Sales (Corbin's or 
Bennett's ed.); Taylor on Landlord and 
Tenant; Burge on Suretyship; Story on Bail- 
ment or Schouler on Bailment; Redfield on 
Railways ; Story or Wharton on Conflict of 
Laws; Abbott on Shipping; Arnold on 
Marine Insurance; Phillips on Insurance; 
May on Fire and Life Insurance ; Dwarris on 
Statutes; Browne on Statute of Frauds; 
Angell on Statute of Limitations ; Mayne on 
Damages ; Sedgwick on Measure of Damages ; 
Kerr on Fraud and Mistake; Bigelow on 
Estoppel ; May (H. W.) on Fraudulent Con- 
veyances ; Lindley on Partnership ; Parsons 
on Partnership; Pomeroy's Equity Jurispru- 
dence; High on Receivers; High on Injunc- 
tions ; Perry on Trusts ; Lewin on Trusts ; 
Williams on Real Property ; Jones on Mort- 
gages ; Washburn on Easements ; Rawle on 
Covenants; Jarman on Wills ; Humphrey's 
Precedents ; Taylor on Evidence ; Stephens 
on Evidence (Chase's ed.) ; Gould on Plead- 
ing ; Daniel's Chancery Pleading and Prac- 
tice." He remarks: ^' Being limited to the 
number of fifbyi I have failed to include 
many highly valuable works. These are not 
to be regarded as disparaged because they 
are not named." 



The Hon. Alex. Morris, Q.C., who died in 
Toronto, October 28, was a member of the 
bar of Quebec, as well as of the bar of Onta- 
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no. He was bom at Perth, Ont , in 1827, 
studied at the University of Glasgow and 
also at McGill, Montreal, and was admitted 
to the bar of this Province in 1851. He 
practised for some years in Montreal in partr 
nership with the late Mr. Justice Torrance* 
Subsequently he removed to Ontario, and 
after being for a time in the Dominion Cabinet, 
was appointed Lieutenant-Governor of Mani- 
toba. Mr. Morris attained distinction in his 
youth as a writer upon Canada and the 
North-West, and was a warm supporter of 
the Confederation of the provinces. 



Mr. Bobert Baxter, head of the firm of 
Baxter, Bose & Norton, who died October 8, 
is supposed to have been the oldest practising 
solicitor on the roll He was born in 1802, 
and admitted a solicitor in 1823. He was 
largely engaged in Parliamentary business, 
being the promoter of a long list of railways 
and public companies. His practice extended 
back to a period when railways were not, and 
companies were comparatively few. The 
Law Jowmal says : ** Not the least creditable 
incident in the career of Mr. Baxter was the 
loyalty with which he supported a falling 
cause after it had exceeded its financial 
tether, and in spite of the jeer in West- 
minster Hall of hia. firm as ' Baxter Knows 
he's Orton.' But for hie adoption of the 
quieter paths of the law, which do not lead 
to high distinction, he would have been 
better appreciated in the public world." 



SUPERIOR COURT, ST. FRANCIS. 
Sherbrookb, June 28, 1889. 
Coram Bbooks, J. 
Thb Corporation of the Crrr of Sherbrookb, 
Petitioners, v. Thb Shbrbrookb Telb- 
PHONB Company, Bespondents. 
Tdephcme Company— SI Vic. (Q.) ch. 25—2 R. 

8. Q. 4705 — Interpretation of— Injunction. 
Held;— 1. Thai Letters Patent ismed by itte 
Lieutenant-Govemor4n'Council, incorpor- 
ating a Telephone Company with power to 
carry on business in this Province under the 
provisions of section 8 of Slst Vtc- cap. 25, 
wnv Revised Statutes of Quebec 4705, in 
which power is granted to the Sherbrooke 



Telephone Assodation ** to cotutmet, main- 
" tain and operate a line or Knes of Tele- 
** phone through, under or along the streets, 
" highways, bridges or waier courses of 
" towns, cities, or other inoorporaied or 
" rural municipalities in said Province where 
'* said Association shall at any time carry 
'* on its operations, provided the passage or 
" traffic in said streets or highways shaU 
" not be impeded or interfered uith,'* are 
ultra vires of the Lieutenant-OoDemor^n- 
Council, an4 the Letters Patent should not 
have extended or interpreted the words of the 
law, 4705 R. S. Q., which sinqdy confer 
upon any company incorporated by Letters 
Patent all the powers, privileges and im- 
munities required for the carrying on ofxis 
undertaking ; and that the control and use of 
the streets of the city of Sherbrooke and 
other municipalities of the Province can 
only be taken away by direct legiMive 
enactment 
2. That the Injunction Jet, 41 Ftct. cap. 14, 
ardy extends to the suspension of workscoai' 
plained of, and not to the demolition of 
those already made. 
Per Curiam:— The petitioners represent 
that they were and are a municipal cor- 
poration under a special Act of Quebec^ 39 
Vict ch. 50, and as such and under the pro- 
visions of the Municipal Code were and are 
vested with the ownership and ooutrol of ail 
the roads, streets and squares in said city; 
that the ground occupied by such streets and 
squares belongs to them, and they are entitled 
to the unrestricted possession, use and control 
of said roads, streets and squares ; that the 
Sherbrooke Telephone Association are also 
a corporation under Letters Patent issued by 
order in council dated August 31st, 188§ ; 
that since thejr Act of Incorporation, the 
respondents have unlawfiilly and without 
the consent of petitioners or of the municipal 
council of the city of Sherbrooke, entered upon 
the streets and squares and lanes of said 
city, and particularly upon certain streets, 
viz : Peel, Windsor, Bridge, Bank, William, 
Montreal, Wolfe, Qaeen, Prospect, and Island 
streets, to the inconvenience of the public, 
have interfered with petitioners' control of 
and ownership in said streets by the planting 
of telephone poles and stretching their wires 
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in, on and above said streets, and have intei> 
fered with and invaded the fire alarm system 
of the city ; that no anthority has been given 
them to do this, under Letters Patent ; 
that the only anthority pretended to be so 
given was by the Lieutenant-Govemor- 
in-GonnciU and is ultra vires of the powers 
of the LieatenantrGovemor^in^Conndl ; that 
respondents have so constracted their 
works to the pablic nuisance, to the injury of 
petitioners, the owners of said streets, and 
unless they are restrained from carrying on 
their illegal acts, and their poles and wires 
be removed, petitioners will be seriously and 
irreparably injured ; and they ask for a 
writ of injunction calling upon respondents 
to answer the complaint of petitioners and 
that they be ordered to suspend and stop 
then* works, the planting of telephone poles 
and stretching of their wires in, on and 
above said streets, and to stop their works of 
demolition and construction, and that they 
be (mlered to remove their poles and wires 
from off said streets and squares and from 
above them, and in default of so doing 
within fifteen days petitioners be authorized 
so to do at their, respondents,' cost. 

Upon this petition, after sundry affidavits 
had been filed, which involved considerable 
delay, a writ of injunction was ordered, was 
served, and returned on 15th February. 

Respondent appeared, and again a bill hav- 
ing been presented to the Provincial Legisla- 
tnre to give by legislative enactment the 
powers required by respondents, additional 
delay was granted on respondents' motion of 
February 19th, asking for a delay of one 
month to plead, and copy of bill filed with it> 
respondents exhibit No. 1, and on 9th March 
respondents filed their pleas. 

1- General denial of petitioners' allega- 
tions. 

2. That they never have committed the 
sctB alleged in the petition, specifically nega- 
tiving the allegations and denying that peti- 
tioners are owners of roads and streets, but 
the same belong to the Crown; that they 
have not taken possession of any of the 
Btreeto or squares of tlie city of Sherbrooke, 
nor have they carried any wires along or 
across the property of petitioners nor caused 
any nuisance or injured petitioners. 



3. Petitioners, though filing Letters Patent 
of respondents, do not ask that they be an- 
nulled or declared invalid, and respondents 
have the right until the same are annulled 
(in the words of the plea) " to do as therein 
empovjered and as tJiey have done in respect to 
Hie premises." Then they go on to raise the 
real issue : " That the corporation of the city 
of Sherbrooke, which was created by the Le- 
gislature of the Province of Quebec, was so 
created subject to the laws passed, t. e, au- 
thorized by the Legislature of the said prov- 
ince in force at the time the said corporation 
received its charter, and further subject to 
the amendments to the said laws to be there- 
after from time to time made by the said 
Legislature, either restraining, restricting or 
augmenting the powers of the said corpora- 
tion. That within the scope of the said laws 
of said province is the authorization of the 
Lieutenant-Govemor-in-Council to give to 
respondents all the powers by them exercised 
and in the present proceeding complained of" 

That the ownership of the said streets is 
limited to the right to exercise such posses- 
sion over and control thereof as may secure 
to the public in general free and safe pas- 
sage along and to and fro upon the same for 
themselves, vehicles, domestic animals, eta 
That respondents have given a monopoly 
to the Bell Telephone Company, which is il- 
legal. 

That petitioners have not and cannot suffer 
any appreciable loss, damage or inconve- 
nience by respondents' acts, and the proceed- 
ing IB not brought in their interest but in the 
interest of the Bell Telephone Company. 

That they gave due notice to petitioners of 
their application for charter ; gave notice to 
petitioners and their officers of tlieir inten- 
tion to erect poles and wires in said city ; 
called upon them to name a person to confer 
with them as to place, and that this was re- 
fused ; that they proceeded with their works 
without protest at great expense; that they 
largely placed their poles on private property ; 
only erected poles on those streets not much 
travelled ; so crossed the street as not to affect 
petitioners' fire alarm system ; that petition- 
ers have waived their rights by failure to 
protest ; that there is no right to injunction, 
but should be by action, as there is an ade- 
quate remedy. 
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A very considerable amonnt of evidencf 
has been^gone into, and I may here say that 
as it now appears in this Court the parties 
might, without the trouble and expense of 
this lengthy enquite, have come to admissions 
of the facts which have any bearing upon 
the case, for in my opinion this case must 
turn upon the legal issues fairly raised as to 
the right of the Lieutenant-Govemor-in- 
Gouncil to give the powers claimed, and as to 
the right to remedy by injunction. Now, as 
to this remedy by injunction, what was 
sought by the petition wss a restraining 
order or suppression of the works which peti- 
tioners alleged to be illegal, and that an order 
be given to remove the poles and wires from 
the said streets. It is alleged that the works 
were suspended ss under our Injunction Act, 
41 Vic. chap. 14, i.e. the writ was served and 
issue has been joined upon it by the pleas 
which I have detailed, and no motion has 
been made to dissolve the injunction. But 
the respondent has answered denying the 
facts of any right in petitioner to stop his 
works, denying that any damage has been 
occasioned, and also joining issue on the right 
of petitioners to prevent the respondent from 
proceeding with his works, which they claim 
they have a right to do, to proceed with under 
the Letters Patent. They say no injunction 
should have issued because they say tliat no 
irreparable injury is complained of or proved. 
What is an irreparable injury ? Kerr on In- 
junctions says this, edition 1880, page 18 :— 
" It is, however, no objection to the exercise 
of the jurisdiction by injunction that a man 
may have a legal remedy. The question in 
all cases is whether the remedy at law is 
under the circumstances of the case full and 
complete. If the remedy at law does not 
come up to the requisition of the case, the ex- 
ercise of the jurisdiction may be proper and 
beneficial Mere inconveniencei though the 
damage may be slight, may, under the pecu- 
liar circumstances of the case, constitute irre- 
parable damage within the rule of equity, 
and it is under this that the objection is 
made. In some cases, indeed, the Ccurt will 
not withhold its hand on the ground of the 
smallness of the damage unless it be clear 
beyond all manner of doubt that the damage 
18 inappreciable'' 



Again : "The fact that the amount of dam- 
age cannot be accurately ascertained, may 
constitute irreparable damage." 

Our own statute says that in certain cases 
the court may order suspension. (See 41 
Victoria, chap. 14, S.1.) 

I think, therefore, that petitioners, who 
have established the fact, which is not de- 
nied, that respondents have proceeded to 
avail themselves of the franchise granted by 
the Letters Patent, have proceeded to make 
excavations and plant poles in the streets of 
Sherbrooke and stretch their wires aloz^ and 
across said streets, had a right to test by 
these proceedings the powers of respon- 
dents. Had they that power under their 
charter ? They say they had under 31 Vic. 
chap. 25, sec. 8, now 4706 Revised Sta- 
tutes, Quebec. What does this mean 7 The 
word *' undertaking " is defined by sec 1, sub- 
sec. 4, now 4605 R. S. sub«ec. 4. Respondents 
say this gives them the right to make use of 
the streets and roads throughout the Prov- 
ince of Quebec. Petitioners say. The roads 
and streets and squares above and hdow the 
surface belong to us. They cite 752 and 757 
M. Code ; but respondents say, '' You have 
only a qualified ownership." That is true, 
they are trustees for the public ; and cite as 
law amongst others Laurent, voL 6, page 77. 
Now, what are the uses which they have of 
the streets ? Are they limited to the right of 
passage ; or do they with the modem inven- 
tions extend to other objects? There is no 
question that they extend to all purposes 
within their powers for the public good, as 
for example the laying of water pipes for the 
purpose of protection from fires, the use of 
gas and electricity for lights with the appii' 
anceSf the construction for the purpsse of 
safety of the public of the fire alarm system. 
I refer specially to cities and towns in popu- 
lous municipalities. They control the use 
for purposes of general necessity or conve- 
nience, and the proprietorship extends to all 
these objects. Lewis on Eminent Domain, 
sec 131. A railway cannot occupy a street 
without legislative authority, Lewis. 116. 

I think the view which I take may be 

gathered by these references. It is this : that 

I no corporation can make use of the public 

streets and squares,whetber they affect travel- 
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IflfB or afiTect the other legitimate nses to 
which mnnicipalities may apply them, with- 
oat aathority from the Legislature. The use 
of the municipal corporation is not limited to 
tbesurfisM^e of the streets, it extends above and 
below. Others cannot have their use without 
auUiorUy, Petitioners are the proprietom so 
&r at least Has the power, claimed by them, 
been granted in this case to respondents ? It 
has in the words of the Letters Patent, but 
do they follow the words of the law ? I take 
it that the Letters Patent go to this extent 
and no further : The respondents are incor^ 
porated and have the powers mentioned in 
BBC. 8. Why this was not cited or rather re- 
cited in the Letters Patent,! know not; why 
the powers were defined except In the wprds 
of the statute, I do not know. They have the 
powerst privileges and immunities required 
for the carrying on of their undertaking. 
I>oes this give them the power to go on and 
I^ace poles and stretch wires on and above 
every street in every city, town and munid-, 
pality in the province without reference to 
municipal auUiority? Are they thuH ren- 
dered entirely independent of municipal 
authority 7 Because we must, In the inter- 
pretation sought to be placed, if accepted, go to 
the full extent and say the municipal authori- 
ties have no eontrol or voice over them. I can- 
not so read the law. The public uses of the 
streets are in modem times greatly extended. 
Bespondents were incorporated as a telephone 
company with powers to do a general busi- 
nes& Is it abmdutdy necestary to do business 
that they should use the streets, and have 
they, under I^etters Patent, that right with- 
out any control from i^ municipal authori- 
ties? I take it not ; and they seem in their 
action to have recognized this, for they say, 
and prove, thai, instead of doing what they 
claim the right to do, to construct, maintain 
and operate a line or lines of telephone 
through, under or along the sides and across 
itreets, highways, bridges or water courses 
of towns, cities or other incorporated or rural 
municipalities in said province, wherein said 
association shall at any time carry on its 
operations, provided the passage or traffic in 
said streets or highways shall not be im- 
peded or interfered with by the location of 
poles and wires by the association, they 



have largely used private property instead of 
the streets ; but they claim that in all mcmi- 
cipalities they may go on with their work 
independent of the municipal authority, 
leaving courts to say if they interfere with 
the passage or traffic over the said streets ; 
limiting the use of such streets solely to that 
of poBsage and traffic, which originally may 
have been the rule, but not now. If this is 
correct by the law, respondents have greater 
powers than any other incorporation which 
can use our streets for any purpose connected 
with lights or even water. For instance 
4798 Revised Statutes, Q , sub-sec. 6, Oas and 
Water Companies, must in their declaration 
state the name of the city, town, village, in 
which the operations of the company are 
intended to be carried on, and, 4800, 4801, can 
only be incorporated when the municipality 
pass a by-law authorizing such company to 
lay down pipes for the conveyance of water 
or gas or both under the streetst squares, etc- 
Again, the law in incorporating the Bell Tele- 
phone Company, who I may here remark, so 
far as this contest is concerned, have nothing 
to do in this case (though referred to both in 
the pleadings and evidence), — see 44-46 Vic. 
chap. 76, — ^makes them subject to oversight 
and control by the municipality in the con- 
struction of their works, etc. See also for Na- 
tural Gas Companies, 49-50 Vic chap. 74, 
sec. 3, now 4895 Bevised Statutes. The ex- 
ception which I find is for Electric Telegraph 
Companies, 4905, taken from Consolidated 
Statutes Canada, chap. 67, sec. 8, Railways, 
5132, sub-sec. 5, but highways must be re- 
stored to their former state. These powers are 
given by express legislative enactment, not 
by implication. 

A telephone company may do a business 
without using streets, but of course not a 
large business, and I may here say that re- 
spondents have evinced, and it is greatly to 
their credit, a desire to interfere as little as 
possible with the streets of Sherbrooke, but 
they are now asserting a right to use them 
independently of the municipal corporation, 
and the legal question is one which I have 
to decide. With the comparatively new uses 
that are made of electricity the danger to 
human life from the use of such a power, the 
responsibility which might devolve upon 
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manicipalities if its use is not guarded in 
every possible way to prevent accidents, it 
behoves us to see that their powers are not 
restricted eiccept by direct legislative action. 
There is no doubt that there has been to a 
greater or less extent an interference with 
the fire alarm system under the control of 
the corporation; and if respondents' claims 
are good there may be a most serious one, 
and the control of the streets should not be 
interfered with unless absolutely granted by 
the same power which conferred the con- 
trol upon municipalities. If respondents 
are right they are in an exceptionably 
favorable position, better than any other 
company for like purposes in the country. 
They are without control in any way 
by the municipal authorities in Mont- 
real, Quebec, or any other municipality in 
the Province of Quebec. With reference to 
the very great power, it is to be observed 
that in the bill presented to the Legislature 
by respondents to confirm Letters Patent 
(see respondents' Exhibit Na 1, filed Febru- 
ary i9th, 1889,) the power was limited to 
municipalities outside of the cities of Mont- 
real and Quebec' 

As to the action of the council whether 
they should have assented to respondents' 
request for permission from them to put 
in their plant, it is not for this court to 
declare upon, nor whether it was for the 
public interest that another company should 
be allowed to carry on its operations in and 
through the streets of Sherbrooke. 

As to the acquiescence pleaded, no consent 
has been given, and none can be assumed 
from the non-interference of petitioners prior 
to the presenting of the petition for an in- 
junction. 

As to remedy, was there any other ade- 
quate remedy, or if there was, had not peti- 
tioners under our own injunction law a right 
to such an order for the suspension of the 
excavations or works of demolition or con- 
struction referred to in 41 Vic. chap. 14, sec. 
1 ? If they are within that law the Court 
cannot deny the remedy so far as that Act 
goes, to wit, the suspension of such works. 

Whether the Court can go further and or- 
der demolition, under the proceedings, of 
what has been done is another thing. See 



remarks of Mr. Justice JohnsoU) 6 Leg. 
News,pb 259, La municipaliU de la PoitUe Claire 
V. La Compagnie de chemin de pSage de la PoirUe 
Claire. I think that it is questionable how 
far under the present proceedings the Court 
can order the demolition of what is done, or 
as it is termed, grant mandatory order. 

It is said that this has become an ordinary 
action nigatoire, and I am cited Crawford v. 
Protestant Hospital for the /n«an«, M.L.R., 4 
S.C 215, and a note to that case referring to 
Qirard <& BSlanger, M. L. B. 4 Q.B., p. 104, 
which was an action en dSnonciatUm de nouvel 
ceuvre ; but I do not see that this, which is 
strictly a proceeding under an Injunction 
Act, can be extended to make it an ordinary 
action of the kind mentioned. At any rate 
I am not disposed to extend it beyond de- 
ciding the legal question as to the rights of 
the parties, and maintaining the injunction so 
far as making it permanent as to any further 
works, leaving the parties to the le^al 
remedy as to what has been done. I pre- 
sume that practically this will be as well, as 
I presume the case may go further, and it 
leaves the matter in a position to have the 
rights of the parties settied. 

The judgment of the Court is as follows : — 

"The Court having heard the parties, 
petitioners and respondents upon the merits 
of the injunction applied for and granted in 
this cause, by their respective counsel, ex- 
amined the pleadings, proceedings and 
evidence, and deliberated; 

'^Considering that the petitioners have 
established the material allegations of their 
petition; that the respondents had prior 
to the said petition, without the consent of 
the petitioners or of the Municipal Council, 
entered upon the streets and squares of 
the said City of Sherbrooke and made ex- 
cavations and planted their telephone poles 
therein, and carried on works of demolition 
and construction therein, and had carried 
and were carrying on and constructing their 
telephone system by means of poles planted 
and wires carried on, along and across the 
streets of said City of Sherbrooke to the ob- 
struction of said streets, and had thereby 
interfered with the control and ownership 
of the streets of said city by petitioner and 
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the fire alarm system of the said City of 
Sherbrooke ; 

" And Gonsidering further that said peti- 
tioners were and are by law and by the 
enactments of the Legislature of the Pro- 
vince of Quebec, and particularly by the pro- 
visions of Articles 752 and 757 of the Muni- 
cipal Code, vested with and owners of all 
such streets and squares, and owners of the 
ground occupied by such streets and squares, 
and had and have the control thereof, of 
which ownership and control they can only 
be deprived and divested by the authority 
of the Legislature of this Province by special 
enactment ; 

^And considering that respondents have 
fwled to prove that by any Act of the 
L^islature of the Province they had or 
have any right to enter in and upon the 
streets and squares of the said City of Sher- 
brooke, and to make excavations therein, 
and to construct works of demolition or con- 
straction therein or thereon, and to stretch 
their wires in, along, above and across said 
streets, against the will of the said' City of 
Sherbrooke and its Municipal Council, or 
without their consent, which respondents 
claim to have done and to have a right to 
do, in their third plea filed herein ; 

"Considering that In view of the import- 
ance of the fire alarm system of petitioner 
and the electric light system furnished by 
petitioner for the necessary protection and 
safety of the inhabitants of the said city from 
fire and the necessity of lights which are 
effectually carried on in said city by means 
of poles and wires planted in and on, and 
carried over, along and across the streets and 
squares of said city in every direction ; 

'^And considering that any interference 
with, or danger to, the said works under 
the control of said city, and necessary as 
aforesaid for the safety and convenience of 
the inhabitants thereof, must prove most in- 
jarious and disastrous, and that the said 
city are responsible for the proper super- 
vision of their said works, the eflSciency 
whereof is endangered by multiplying and 
increasipg the number of similar wires and 
poles in the streets of said city, in which 
there are, besides those controlled by and 
erected as aforesaid for the safety and con- 



, venience of the inhabitants of said dty, 
other telegraph and telephone systems 
specially authorized to construct and carry 
their works by means of poles and wires 
along the streets of said city, subject, how- 
ever, to supervision and control as provided 
by the Legislature or the municipal authorities 
of said city ; 

" And considering further that petitioners 
have not been divested by any competent 
authority of their right of ownership of and 
control over the streets and squares of said 
city ; 

" Doth grant the prayer of petitioners in 
so far that said respondents are ordered to 
suspend and stop the planting of telephone 
poles and the carrying and stretching of their 
wires in, along and across the streets and 
squares of the City of Sherbrooke, and to 
stop all works of excavation and demolition 
and construction in, upon and over said 
streets and squares and every of them, and 
in so far as above stated doth make said 
injunction permanent, reserving to peti- 
tioners their legal rights and remedies so far 
as relates to the demolition of the works al- 
ready constructed, the whole with costs dis- 
traits, etc." 

Injunction maintained. 

Ives, Brown & French, attorneys for peti- 
tioners. 

Terrill, attorney for respondents. 

A' S, Hurd, counsel. 



INSOLVENT NOTICES, ETC. 

Qtvcbec Official Oazette, Nov. 2, 

Judicial Abandonmertta. 

Joseph Elz6ar Asselin, trader, St. Joseph d'Alma, 
Oct. 26. 

Joseph Stanislas J^rOme Beauliea, doinx business 
under the name of Jo?. S. Beaulieu & Co., Quebec, 
OcU 80. 

Wm. Bortrand, doing business under the name of 
Wm. Bertram & Co., manufacturer, Montceal, Oct. 17. 

Duncan Everett Dewar. Aylmi^r, Oct. 2\ 

Joseph Donati, jeweller, Quebec, Oct. 26. 

Martin, Grantor & Co., Montreal, Oct. 28. 

Benjamin Hugman, trader, Montreal, Oct. 28. 

Joseph Adrien Leguerrior, Ste. Sohola^tique, Oct. 23. 

F. Penn6o ct aJ., Quebec, Oct. 23. 

Kobitaille, Bernier & Bernier, dry goods merchants, 

Quebec, Oct. 28. . 

CurcUors appointed. 

Re Anselme Asi>elin, St.Joseph d'Alma.— D. Arcond, 

Quebeot curator, Oct. 28. 
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iSe M. Bentley et al., Bishop Grossing.— C. MilUer 
mad J. J. Griffith, Sherbrooke, Joint curator. Got. 2B. 

Re Wm. Bertram, fork manufactarer, Montreal.— 
G. H. Walters, Montreal, oarator, Get. 28. 

Be Vilbon Brodear, Ascot. — C. Millier and J. J. 
Griffith. Sherbrooke, Joint curator. Get. 2B. 

Re Bnisson k Go.— Kent k Turcotte, Montreal, joint 
curator, Get. 26. 

Re Edouard Garon, parish of St. Antoine de la 
Riiridreda Lonp.— A. lAuranger, St. Antoine de la 
Riyi^re da Loup, cnrator. Get. 28. 

Re Garon A Leelero, parish of Riviere du Loup.— 
A. Lanranger, St. Antoine de la Riridre du Loup, 
curator* Got. 23. 

Re F.A. Chagnon.— Bilodeau A Renaud, Montreal, 
Joint curator. Got. 25. 

Re Francois Ghaumelle, St. Johns.— J. B. H. Beau- 
regard, Iberville, curator. Get. 23. 

Re Frank A. Des Roches.— Bilodeau k Renaud. 
Montreal, joint curator, Oct. 2S. 

Re Dame Marie Brien dit Desrochers, doing busi- 
ness as H. Gimrd & Co.— Kent A Turcotte, Montreal, 
Joint curator, Get. 90. 

Re Dame Pauline Dreyfus, wholesale jeweller, 
Montreal.— W. A. Caldwell. Montreal, curator. Get. 28. 
Re Laughran k Adams.— O. DeSerres, Montreal, 
curator. Oct. 24. 

Re Oyrille Lanthier (Lanthier k Co.).— Kent k Tur- 
cotte, Montreal, joint curator, Oct. 80. 

Re Joseph Leclerc, furniture dealer.— W. A. Cald- 
well, Montreal, curator, Oct. 21- 

Re E. Lemire. Ascot Corner.— C. Millier and J. J. 
Griffith, joint curator, Oct . 2B. 

Re M. Lepage.— Kent & Turcotte, Montreal, Joint 
curator, Oct. 26. 

Re Isaie Lesp^ranoe, butcher, Montreal.— B. Jubin- 
▼ille, Montreal, curator, Oct. 28. 

Re £. McConkey, St. Johns. — Kent Sk Turcotte, 
Montreal, joint curator. Oct. 22. 

Re N. A. Parent, Danyille.— C. Millier and J. J. 
Griffith, Sherbrooke, joint curator, Oct. 28. 

Re Ernest Perras, Montreal. — Kent k Turcotte, 
Montreal, joint curator, Oct. 29. 

Re R. W. Stoddart, watchmaker and jeweller, Mon- 
treal.— W. A. Caldwell, Montreal, oarator, Sept. 25. 

Re James F. Staart. Montreal. — A. F. Riddell, 
Montreal, curator, Oct. 25. 

Re Frederick C. Welden, Grenville.— W. A. Cald- 
well, Montreal, curator, Sept. 23. 
Dividende, 
Re M. 0. David, jr., merchant tailor, St. Hyacinthe. 
—First and final dividend, payable Nov. 20, J. 0. Dion, 
St. Hyacinthe. curator. 

Re M. 0. David, sr.— First and final dividend, pay- 
able Nov. 13, J. 0. Dion, St. Hyacinthe, curator. 

Re Fortin k Morenoy.— First and final dividend, 
payable Nov. 19, A. Lemieux, Quebec, curator. 

He E. Lemieux. Chicoutimi.— First dividend, pay- 
able Nov. 20, Kent k Turcotte, Montreal, joint curator. 
Separation a» to Property. 
Marie Edesse Maillouxvs. Louis Calixte Dupuis, 
merchant, township of Hereford, Oct. 21. 
Notarial minuiet traneferred. 
Minutes of bite H. St. Germain,N. P., St. Hyacinthe, 
transferredtp his son, Jules St. Germain, N. P., 8t. 
Hyacinthe, Oct. 24. 



GENERAL NOTES. 

Probboutioxs fob LiBBL.— It was supposed that a 
valuable reform in the law bad been effeoted when it 
WIS enacted that no criminal prosecution for libel 
should be instituted against a newspaper proprietor or 
publisher without the order of a judge, but probably 
that reform would have been more valuable and less 
open to the suspicion of partiality towards a particular 
power in the land if it had been ordained that no cri- 
minal proceedings should be taken against anyone for 
libel without the order of a judge. Last Tuesday, at 
the Old Bailey, a gentleman was tried for libel, and. 
as the publication was made out and the letter com- 
plained of was a libel, the jury could not do otherwise 
than find for the Crown. But the Recorder promptly 
fined the defendant *one shilling,' and by that sentence 
signified hfo opinion of the proceeding. Most people 
will think that solemnly to indict and try a man for 
an 'offenoe' for the commission of which the BcaJosty 
of the law is satisfied with the sum of twelve pence is 
a thing which ought not to be within the unoontrolled 
power of a private person . In the particular instance 
the case seems to have been proved by the person who 
received the libel, and the prosecutor was not called 
as a witness.— jCoao Journal (London). 

A LOBD JU8TICB*B AOVICB TO TOUXO LaWTBBS.— 

Lord Justice Lindley's advice to young lawyers and 
brief history of himself, delivered at Owena College, 
may well be taken to heart by all who read it. He 
has been i law student for forty years, and means to 
continue in that character so long as his brain works* 
Lawyers have long suspected this of the Lord Justice, 
as. unlike some others, he has not i^ven up editing 
his own books after reaching the bench. These inva- 
luable works will have the touch of the master's hand 
for the term of his natural life. Law is to him an 
engrossing subject. It is a sucMssion of problems 
arising out of human conduct, the solution of which 
has for him, among others, a very great charm He 
is no pessimist as to the present oondition of the pro- 
fession of the law or of the Buichinery of justice. 
" Master your facts" and ** act only when you are 
cool" are his maxims for the young practitioner.— 76- 

A Surplus of Coihias.— A correspondent of the 
Law Journal writes :— "May I call your attention te the 
confusion in the Revenue Act, 1889, occasioned by the 
punctuation ? In clause 1 commas are inserted after 
every few words, and no stop of greater value is used 
except at the end, where a full stop appeals. The 
consequence is that there is no due to the intention of 
the Legislature ; whether agreements for the sale of 
goods, wares, or merchandise, or stoek, &e., are to be 
charged with an ad valorem duty, or whether these, 
like lands, tenements, hereditaments, or heritages, or 
property locally situate out of the United Kingdom, 
are excepted from this duty. Probably the Board of 
Inland Revenue will take one view of the matter and 
the CourU of law another.*' 

ANEQurvocALDBFiNiTioir.- It was once explained 
to an innocent inquirer when he asked what was mesnt 
by calling the Court of Appeals a 'court of last resort,' 
that it meant If he wanted justice that there was the 
last place to go for it. 
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Vol. Xn. NOVEBIBEB 16, 1889. No. 46. 

A railway regalation, oppressive to travel- 
lers and too favorable to companies, was 
that which obliged every passenger found 
withoQt a ticket to pay the fare from the 
plaoe whence the train origioally started, to 
the end of his joamey. This has been abol- 
ished in England, by the Regulation of Rail- 
ways Act, 1889. A passenger without a 
ticket may pay the fare from the place 
whence he started, and if he has no money 
with him, he may give his name and ad- 
dress This applies only to those who are 
in good faith, for fraudulently travelling with- 
OQt a ticket exposes the passenger to a fine, or, 
on a second conviction, to fine and imprison- 
ment Another excellent regulation of the 
new Act, which should be universally intro- 
duced, is that which makes it imperative 
that every passenger ticket issued by any 
railway company in the United Kingdom 
shall bear upon its face, printed or written, 
in legible characters, the fare chargeable for 
the journey. The passenger is thus secured 
against overcharge, accidental or otherwise, 
and can see that he gets the correct change 
without making any inquiry as to the fare. 

A celebration of some interest is proposed 
in commemoration of the first centenary of 
the United States Supreme Court, to take 
plaoe in New York, in February next The 
Chief Justices of the several States are to be 
invited, as well as many other members of 
the bench. The addresses to be delivered 
aie to afibrd *' an appropriate survey and 
delineation, by representative citizens from 
different parts of the country, of the origin 
and growth of the Supreme Court, its re- 
lations to the government and the people, 
and its place in our constitutional system." 

COUR SUP^RIEURE 

Saguenay, f(6vrier, 1889. 
Coram Pblletibr, J. 
Gabon et vir v. Gabon. 
^fi«now«r— J^twir dans eopie du Bref^MotMn 



pour amender-^EcoepHon d lafonne^Dis' 
criHon quant auxfrais. 
JuoIb :— 1. Qv^U wffii au demandeur de k dUi- 
gner par UprinomBOUslequd U est ordinai' 
rement connue, et n^fUant pour Vident^. 
2. QuereneurcUricaiedanilaoopieduhrefd^as- 
ngnation quant dL la daUde rtmanatum, ne 
rend point tdU asdgnation irriguliiret n 
le di/endeur n'apuitre induU en erreur. 
La demanderesse mineore 6mancipte par 
mariage, assist^e de son marl nomni6 curar 
teur, poursuivait son pdre en reddition de 
compte de tutelle. L'action 6tait rapportable 
le 31 Janvier. Le 23 Janvier le procureor de la 
demanderesse, constata que cette demidiet 
denomm^e dans le href *' Emma," s'appelait 
<' Marie Catherine Emma," et que Facte de 
tutelle la d^signait par ces trois pr^oms. 
Bien que la designation lui pardt suffisante, 
pour enlever tout motif & une exception & la 
forme qui ferait encourir des d^lais consider- 
ables, le dit procureur crut prudent de faire 
signifier au d^endeur une motion demandant 
permission d'amender en d^signant la de- 
manderesse par les trois prtooms ci-deesus. 
La motion all^guait que la demanderesse 
6tait g^n^ralement connue sous le nom 
d'Emma, et 6tait rapportable le 31 Janvier, 
jour oi!l Ton croyait que la cour devait si^r. 
Le 25 Janvier information 6tant re^ue que la 
cour ne si^gerait que le 13 f&vrier, le dit 
procureur pour 6viter les frais d'un nonvel 
avis, obtint de Tavocat charg6 de comparattve 
pour le d^fendeur, un consentement pour 
pr^ntation de la motion le 13 fgvrier. 

Uaction fut rapport^e le 31 , et le ler fgvrier, 
le defendeur comparut et plaida par excep- 
tion & la forme : 

I. Misnomer, vu que la demanderesaa s*ap- 
pellait Marie Catherine Emma ; 

II. Que la copiedu bref d'assignation k lui 
d61ivr6e comportait avoir M fyaisn^e en 
1809, les mots «* quatr&-vingt " ayant ^t^ 
omis. Cette copie ^tait correcte d'ailleurs, et 
& la suite des mots 1809, se trouvaient les 
suivants : *' et dans la 62me ann^ de Notre 



R^ponse g6n6rale APexoeption, et sp6ciale, 
alleguant : Que la demanderesse 6tait ordi- 
nairement d6iign^ sous le nom d'Emma ; 
que d'aiUenrs, pour enlever tout motif de 
chicane, motion avait 6t^ iaite pour aniender^ 



3B2 



THE LEGAL NEWS. 



Admiflsion ^tant produite au dossier qae 
la demandereese 6tait ordinairemeiit oonnue 
et d^sign^e soas le nom d'Emma, la cause 
fat Boamise sur rexception A la forme, et sur 
la motion poar amender, le 13 fevrier. 

La demandereese soumit : 

Que le pr^nom '' Emma " la design ait suf- 
fisamment, surtout quand elle poursuivait 
son pdre; 

Qu'en supposant qu'il y etit misnomer, la 
motion pour amender, signifi^ personoelle- 
ment au d^endeur ^lusieurs jours avant le 
rapport de Taction, £aisait disparaltre l'irr6- 
gularit6 ; 

Quele d^endeur 6tait d'autant moins jus- 
tifiable de pi aider & la forme sur ce chef, 
que par son procureur, il avait consenti H 
I'amendement le 25 Janvier ; 

Que I'erreur quant H la date de T^mana- 
tion du bref, dans la copie, ^tatt une erreur 
cl^ricale sans importance aucune, qui n'avait 
pu induire le d^fendeur en erreur ; 

Que Tomission se trouvait corrig^ par les 
mots : "dans la 52me annee de Notre K^ne," 
et Tannee correctement indiqu6e ; 
Qu'il n'y a point de nullity sans grief 
Autorit^ citees : Mailloux v. DesmetUes, 10 
Leg. News, 338 ; 12 R. L. 627 : " Qu'en prin- 
cipe, les vices de procedure entratnant nul- 
lit<§ sont les seuls susceptibles d'etre attaqu^s 
par exception & la forme.'' 
Solon, Des Nullites I, p. 275 et seq. 
Pigeau I, p. 158 et seq., Bes NullitAs de 
procedures. 

Jugement accordant permission d'amender 
et renvoyant Fexception k la forme, vu la 
futility des griefs all^ues, tthaque partie 
payant ses frais sur Fexception k la forme. 

La raison qui, dans I'opiDion de lacour, 
justifiait le partage des frais, c'est que la 
demanderesse n'^tait point tenue d*amender, 
et que sa motion & cette fin 6tait inutile ; 
cette proc^ure de la demanderesse, stricte- 
ment l^ale mais pas indispensable, expli- 
quant et legalisant jusqu'i un certain point 
I'exoeption A la forme pourtant futile et non 
fondd, & tons 6gards. 

Charlei Angers^ Proc. de la demanderesse. 
J. S. PerratUti Proc. du defendeur. 



COUK SUPlfcKIEURE 

Malbaib, .... 
Coram Routhibb, J. 

FttBNBTTB V. BiOABD. 

Honoraires dPavocat—SolidariU de la part det 

dSfendeurs difenduspar mime procureur, 
Pbr Cubiam.— Les clients d^endns par un 
avocat dans une mdme cause par une senle 
et meme d^ense, sont-ils tonus solidaire- 
ment ? 

Dalloz, Repertoire, vba Avocats, Na 252, 
dit : *' Dans le cas od Pavocat croirait devoir 
poursuivre judiciairement le paiement de ses 
honoraires, il nous semble qu'il aurait pour 
obtenir ce paiement, une action solidaire 
contra les clients qui I'ont charge de leur d^ 
fense dans une mSme affaire oil ils avaient 
le mdme int^r^t. A cet egard on pent se 
prevaloir des arrets de la cour de Cassation, 
qui ont d^cid^ que le notaire a une action 
solidaire contre chacune des parties qui ont 
figur6 dans un acte pass^ devant lui pour le 
paiement de ses debours^ et honoraires, 
sauf le recours de la partie qui paie, contre 
les autres parties, s'il y a lieu." Le mtoe 
auteur, vbo. Honoraires, No. 3 : " Les hono- 
raires sont di!ls solidairement par ceuz qui 
ont demand^ les conseils, les travaox, les 
soins pour lesquels, ils sont dtls." No. 4.— 
(Meme chose). No. 8 : ** L'avou^ a une action 
solidaire contre toutes les parties qui I'ont 
charge de les defendre." 

Cette doctrine de Dalloz se trouve confor- 
me aux principes g^n^raux du mandate et 
elle se d^uit logiquement des articles 1722- 
1726 et 1732 de notre code civil. Berriat St 
Prix, Vol. I, p. 77 : On a donn^ A I'avou^ 
com me au mandataire, une action solidaire 
contre ses clients, et il cite un grand nombre 
d'arr^ta en ce sens. 

Rogron, Codes frangais exph'qu^, art. 2002, 
soutient m^me doctrine et cite un arr^t de la 
cour de Ntmes dans ce sens. 

Carre et Chauveau, VoL I, p. 655, question 
553 : ** L'avoue pent reclamer solidairement 
des parties, les depens qu'il a fait pour elles." 

Pigeau I, p. 308, et Domat, Lois civiles, T. 
I, p. 127, Tit 15, Sect 11, p. 5, m§me doc- 
trine. 

Rupert J. du Palais, vba Honoraires No. 
77 : *' Les honoraires sont dfts solidairement 
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i I'aTOcat par les clients qni le chargent de 
tear defense, qaand ils ont le m^me interet" 

Comment le juge Monk a-t-il pu en face de 
ces aatorit^ d^ider que ravocat n'avait pas 
d'action solidaire, dans ane cansede Doulrev, 
Dempiey, 9 1^ C. J., p. 176 ? Cette decision 
inexplicable ne me paratt appnyee sur au- 
cone bonne raison. 

Action maintenue avec depens. 

F. X, FrenetUy pour le demandeur. 

M. Bouchard^ pour le d^endeur. 
(a A.) 



RHODE ISLAND SUPREME COURT. 

June 17, 1889. 
Statb v. Murphy. 
Criminal law— Dying dedarations — Res OesUS' 

On the tnod of an indictment for murder, two 
HatemenU made by the deceased, describing 
his oisailantf were admitted in evidence. One 
waa made just after the murderous assault to 
ft man who came at the victim* a call. One 
was made ten or fifteen minutes later to a 
friend who was summoned at the victim's 
requesL Hdd, properly received. 
Exceptions to the Court of Common Pleas. 
Stinhbb, J. The bill of exceptions shows 
that upon the trial of an indictment for mur- 
der, two statements of the deceased were 
admits in evidence, to the effect that he 
had been assaulted and robbed by two men 
whom he described. One of these statements 
was made immediately after the assault, and 
the other from ten to fifteen minutes later. 
When first seen by the witness Sweet, the 
deceased stood at the door of his shop, 
beckoniDg to Sweet, who was across the 
street, crying out : ** Come over ; I want you 
right away." He then sank back into m 
chair, weak and exhausted, his head bleed- 
iogi •aying he had been robbed and about 
killed by two men who had not been out of 
there half a minute. He asked Sweet to call 
assistance, naming Mr. Osgood, whose place 
was near by. Sweet talked with the de- 
oeased a few minutes, per baps six or eight ; 
then went to Osgood, returning with him 
three or four minutes afterward, when the 
deceased made a similar statement to Osgood. 
These statements were admitted against 



the defendant's objection as a part of the res 
gestse. The question is, was the admission of 
this testimony erroneous ? 

The admissibility of this kind of testimony 
has been much discussed, but it is now 
settled beyond question that, to some ex- 
tent at least, statements immediately follow- 
ing and connected with a transaction, which 
otherwise would be mere hearsay, are ad< 
missible as a part of the transaction itself. 
Tiie principle upon which the admission 
of such evidence rests, is that declarations 
after an act may, nevertheless, spring so 
naturally and involuntarily from the thing 
done as to reveal its character, and thus 
belong to it and be a part of it, also to rebut 
all inference of calculation in making the 
declarations, and thus to entitle them to 
credit and weight, as evidence of the trans- 
action itsell So numerous have been the 
adjudications upon this point, that the diffi- 
culty does not now lie in ascertaining 
whether testimony of this kind is admissible, 
but in determining to what extent and 
under what circumstances it is admissible. 

The most notable case in limiting its scope 
is Reg, v. Bedingfield, 14 (^x Crim. Law Cas. 
342, in which Cockbum, C. J., excluded all 
testimony of declarations after the act done. 
This ruling was much criticised and led to a 
vigorous discussion of the subject in public 
prints ; in the course of which the lord chief 
justice issued a pamphlet in defence of his 
ruling. An extended quotation from this 
pamphlet is given in People v. Ah Lee, 60 Cal, 
85, which we take to be accurate. In the 
words quoted, the chief justice so far 
qualifies what appears to be the doctrine of 
the case as to concede the admissibility of 
statements by the deceased, after the act 
done, while he is fleeing, under the appre- 
hension of danger, and asking for assistance 
and protection, even though they be made in 
the absence of the accused. He styles such 
fiight and appeal the '* constructively con- 
tinuing" act of the wrong-doer, and hence a 
part of ihQ res gestse. Without stopping to 
examine the nicety of the discrimination 
here made, it is enough to 90te that, even in 
the opinion of Lord Cockbum, who is con- 
sidered to have taken extreme ground, state- 
munts made by the deceased are not neoes- 
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sarily confined to the time oovered by the 
•ctoal doing of the act Cases allowing & 
wider range of testimony are Dumerous, and 
many of them are referred to in Whart. 
Crim. £v. (8th ed.), i 263, notes 1 and 4; also 
in articles by Pro£ James B. Thayer, one 
entitled BeiingfiM% OasCf 14 Am. Law Bev. 
817, and 16 id. 1, 71 ; also one entitled Dec- 
laraHcns cu Ee9 Ottta in Criminal CcMes, 21 
Alb. L. J. 484, 504; 22 id. 4. See also 
Dimwkes v. Slate, 83 Ala. 287 ; StaU v. DHkoU, 
72 Iowa, 583; StaU y. Schmidt, 73 id. 469; 
Kirby v. Oommonweaith, 77 Va. 681 ; S. a, 46 
Am. Rep. 747 ; LouimUe Co, v. Buck, Ind., 19 
N. E. Rep. 453. 

The rule deducible from these cases is well 
expressed by Bigelow, C. J., in Commonwealth 
V. ffackeU, 2 Allen, 136, 139 : «* The true test 
of the competODcy of the evidence is not, as 
was urged by the counsel for the defendant, 
that it was made after the act was done, 
and in the absence of the defendant. These 
are important circumstances, entitled to 
great weight, and, if they stood alone, quite 
decisive. But they are out-weighed by the 
other facts in proof, from which it appears 
that they were uttered after the lapse of so 
brief an interval, and in such connection 
with the principal transaction, as to form a 
legitimate part of it, and to receive credit 
and support as one of the drcumstanoes 
which accompanied and illustrated the main 
fact, which was the subject of inquiry be- 
fore the jury." 

. Applying this rule to the case before us, 
we think the testimony of the first conversa- 
tion was properly admitted. The deceased 
went to the door of his shop and called for 
assistance, immediately after the assault 
Thbre was apparently do time to concoct a 
story against the defendant; indeed he did 
not know who had assaulted him. From 
natural impulse he immediately appeals for 
assistance and describes his condition, thus 
revealing the character of the act done, it 
was not an accident; not a self-inflicted 
injury, but an assault Unlike a wound 
from stab or shot, his condition did not reveal 
its cause, but gave credit to his immediate 
and natural and unpremeditated statement, 
and threw light upon the character of the 
act done. The statement has all the recog- 



nised characteristic marks of admissibility, 
and we think it is within the authority of 
conservative cases upon this point 

The admissibility of the second statement 
is not so clear, but yet we think it is so con- 
nected with the first that it should be 
governed by the same rule. It was later in 
time by several minutes, but we do not 
think this is decisive, since the controlling 
element of admissibility is not the interval 
of time, but the real and illustrative con- 
nection with the thing done, in which the 
interval of time is a factor. In the fiist 
conversation he asked for Osgood, who was 
his neighbour and the one upon whom he 
relied for assistance. As soon as Osgood 
could be brought, he was by the side of the 
deceased. He found him bent over and com- 
plaining ; but the nature, cause and extent 
of his injuries were not apparent The 
deceased then stated to Osgood what had 
taken place, whereupon the latter ran out to 
notify the police. In view of the condition 
of the deceased, of the fact that Osgood was 
the one in his mind from whom he expected 
help, of the call for Osgood, as soon as he 
could make it, to the first witness, and of his 
explanation of his condition to his friend 
and neighbour upon his arrival, we see no 
radical difference between the statement so 
made, and the first one. Indeed, except in 
point of time, it is the same as though it had 
been made to him at the time of the first 
call. The common marks of impulsiveness, 
of connection with and illustration of the 
main transaction, entitle both statements to 
similar credit and support. If, as established 
by principle and authority, the first state- 
ment is admissible, the second is not es- 
sentially different If the deceased would 
naturally and almost necessarily declare his 
condition and its cause to a stranger, hailed 
in the emergency, with equal, if not greater 
reason, would he declare it to the friend he 
calls for, who so soon after finds him in the 
place where he was assaulted, weak, bleeding 
and helpless. The deceased was an old 
man, terribly injured internally; several 
ribs were broken ; the intestines were rup- 
tured, and he was so bruised in the chest 
and abdomen as to cause extravasation of 
blood. Under the shock of such injuries, 
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from which he died a few hours after, it is 
impoasible to believe that he could have in- 
vented a story against the defendant. His 
condition precluded it On the contrary, as 
the acts of men are judged from common 
knowledge and experience, the statement 
commends itself as the instinctive utterance 
of a man in extremity, which not only dis- 
doses his condition, but is compelled by it. 
That which is recognised by such common 
experience as the instinctive outcome of an 
act is, for this reason, deemed to be a part of 
it, wheiher the time of the expression be five 
or fifteen minutes after. Words and acts, 
in this respect, stand upon the same footing ; 
and the latter go without challenge. 

The defendant further contends that the 
admission of this evidence violates his con- 
stitutional right to be confronted by bis 
witnesses. But this is not sa The deceased 
is not the witness ; nor are his statements, 
merely as statements, reproduced in evi- 
dence. What he said and did in natural 
consequence of the principal transaction, 
became original evidence, concerning which 
the witnesses are produced. This point is 
fully covered in StaU v. Waldron, Index 
OC,p.l. 

Exceptions overruled. 

UNITED STATES CIRCUIT COURT 
Caufobnia, October, 1889. 

Coram Sawyhb, Ch. J., and Sabin, D. J. 

In re Nbaolb. 

CcmUUuiional Law— Power of Qovemment to 

proUct Federal Judges on way to Court. 

[CoDtiDued from page 362.] 

Mr. Neagle, in his testimony, stated that 
before the train arrived as Fresno, he got up 
and went out on the platform, leaving the 
train, and there saw Judge Terry and his 
wife get on the cars :^that when the train ar- 
rived at Merced he spoke to the conductor. 
Woodward, and informed him that he was 
a deputy United States marshal, that Judge 
Field was on the train, and also Judge Terry 
and his wife, and that he was apprehensive 
that when the train arrived at La^rop there 
would be trouble between those parties ; and 
enquired whether there was any officer at 
that station, and was informed in reply that 



there was a constable there : that he then re« 
quested the conductor to send word to the 
officer to be at Latbrop on the arrival of 
the train, and that he also applied to 
other parties to induce them to endeavor 
to secure assistance for him at that place in 
case it should be needed. The deputy mar- 
shal further stated that w!^en the train 
arrived at Lathrop Justice Field went into 
the dining-room, he accompanying the just- 
ice; that they took seats at a table; that 
shortly after they were seated Judge Terry 
and his wife entered the dining-room, his 
wife following him several feet in the rear; 
that when the wife reached a point n'early 
opposite Justice Field, she turned around 
and went out rapidly from the room, and as 
appeared from what afterwards followed, she 
went to the car to get her satchel. When 
she returned from the car the satchel was 
taken from her and it was found to contain 
a pistol — revolver — containing six chambers, 
all of which were loaded with ball. This 
pistol lay on the top of the other articles in 
the satchel The witness further stated that 
Judge Terry passed down opposite Justice 
Field to a table below where they were 
sitting ; that in a few miiiutes, while Justice 
Field was eating, Judge Terry rose from his 
seat, went around behind him—the justice 
not seeing him at the time— and struck him 
two blows, one on the eide and ttie other on 
the back of the head ; that the second blow 
followed the other immediately; that one 
was given with the right hand and the 
other with the left ; that Judge Terry then 
drew back bis band with his fist* clinched, 
apparently to give the justice a violent blow 
on the side of his head, when he, Neagle, 
sprang to his feet, calling out to Terry: 
** Stop ! stop 1 I'm an officer ; " that Terry bore 
at the time on his face an expression of in- 
tense hate and passion, the most malignant 
the witness had ever seen in his life, and 
that he had seen a great many men in his 
time in such situations, and that the ex- 
pression meant life or death for one or the 
other; that, as he cried out those words, 
''Stop! stop! Tm an officer,'' he jumped be- 
tween Terry and Justice Field, and at that 
moment Judge Terry appeared to recognize 
him, and instantly, with a growl, moved his 
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right hand to his left breast, to the position 
when he usually carried bis bowie-knife; 
that, as his hand Rot there, the deputy mar- 
shal raised his pistol and shot twice in 
rapid succession, killing him almost in- 
stantly. He further stated that the position 
of Justice Field was such— his legs being at 
the time under the table and he sitting — 
that it would have been impossible for him 
to have done anything, even if he had been 
armed, and that Judge Terry had a very 
fierce expression, which was characterized 
by the witness as that of an infuriated giant. 
He also added that his cry to him to stop 
was so loud that it could be heard through- 
out the whole room, and that he believed 
that a delay in shooting of two seconds 
would have been fatal both to himself and 
Justice Field. 

The facts thus staled in the testimony of 
Justice Field and of the petitioner were 
corroborated by the testimony of all the 
witnesses to the transaction. The petitioner 
soon after accompanied Justice Field to the 
car, and whilst in the car he was arrested by 
a constable, and at the station below Lathrop 
was taken by that officer from the car to 
Stockton, the county seat of San Joaquin 
county, where he was lodged in the county 
Jail. Mr. Justice Field was obliged to con- 
tinue on to San Francisco without the pro- 
tection of any officer. On the evening of 
that day Mrs. Terry, who did not see the 
transaction, but was at the time outside of 
the dining-room, made an affidavit that the 
killing of Judge Terry was murder, and 
charged Justice Field and Deputy Marshal 
Neagle with the commission of that crime. 
Upon that affidavit a warrant was issued by 
a justice of the peace at Stockton against 
Neagle and also against Justice Field. Sub- 
sequently, after the arrest of Justice Field, 
and after his being released by the United 
States Circuit Court on habeas corpus upon his 
own recognizance, the proceeding against 
him before the justice of the peace was dis- 
missed, the governor of the State having 
written a letter to the attorney-general of the 
State, declaring that the t>roceedmg, if per- 
sisted in, would be a burning disgrace to the 
State, and the attorney-general having ad- 
vised the district attorney of San Joaquin 



county to dismiss it There was no other 
testimony whatever before the justice of the 
peace except that affidavit of Sarah Althea 
Terry upon which the warrant was issued. 

In the suit of William Sharon against 
Mrs. Terry, in the Circuit Court of the 
United States, it was adjudged that the 
alleged marriage contract between her and 
Sharon produced by her was a foigery, and 
it was held that she had attempted to sup- 
port it by perjury and subornation of per- 
jury. She had also made threatB during the 
past year and up to the time of the shooting 
of Judge Terry, that she would kill the 
circuit judge and Justice Fieki, and she 
repeated that threat up to the time she 
made her affidavit for the arrest of Justice 
Field and Neagle; and that she had made 
sm^h threats was a notorious fact in Stockton 
and throughout the State. 

The petition was accordingly presented on 
behalf of Neagle to the Circuit Court of the 
United States for a writ of habeas carpus in 
this case, alleging among other things that 
he was arrested and confined in prison for 
an act done by him in the performance of 
his duty, namely, the protection of Mr. 
Justice Field, and taken away from the 
further protection which he was ordered to 
give to him. The writ was issued, and upon 
its return the sheriff of San Joaquin county 
produced a copy of the warrant issued by 
the justice of the peace of that county aad of 
the affidavit of Sarah Althea Terry, upon 
which it was issued.* A traverse to that re- 
turn was then filed in this case, presenting 
various grotmds why the petitioner should 
not be held. 

Sawyek, C.J., delivered the opinion of the 
Court, holding that the homicide in question 
was committed by petitioner while acting in 
the discharge of a duty imposed upon him 
by the Constitution and laws of the United 
States, within the meaning of the provisions 
of section 753 of the Bevised Statutes ; and 
that the homicide was necessary to the full 
and complete discharge of the duty. The 
learned j udge observed, in conclusion : " We 
have seen some adverse criticism upon the 
action of petitioner, attributed to quarters 
ordinarily entitled to great consideration 
and respect But it is not for scholarly 
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fsntleiiiMi of hmnsne and peaoeful instincts 
—gentleman who, in all probability, never, 
ia all their lives, saw a desperate man of 
herculean proportions and strength in mnr- 
derons action — it is not for them, sitting 
secarely in their libraries three thousand 
miles away, looking backward over the 
floene, to determine the exact point of time 
when a man in Keagle's sitnation should 
fire at his assailant in order to be justified 
by the law. It is not for them to say that 
the proper time has not yet come. To such, 
in all probability, the proper time would 
never come. Neagle on the scene of action, 
£icing the party making a murderous as- 
saolt; knowing by personal experience his 
physical powers, and his desperate character ; 
and by general reputation, his lifelong habit 
of carrying arms, his readiness to use them, 
and his angry, murderous threats, and 
seeing his demoniac looks, his stealthy as- 
sault upon Justice Field from behind, and 
remembering the sacred trust committed to 
his charge, Neagle, in these trying circum- 
stances, was the party to determine when 
the supreme moment for action had come, 
and if he honestly acted with reasonable 
judgment and discretion, the law justifies 
him, even if he ened. But who will have 
the courage to stand up in the presence of 
the facts developed by the testimony in this 
case, and say he fired the smallest fraction 
of a second too soon ? In our judgment, he 
acted, under the trying conditions surround- 
ing him, in good faith and with consummate 
courage, judgment and discretion. The 
homicide was, in our opinion, clearly justifi- 
able in law, and in the forum of sound, 
practical common sense, commendable." 



by them of an application, or the consider- 
ation by them of a new application by the 
same person in the current license year. 
The decision of the conimissioners is ^ final " 
only in the judicial sense that it is not sub- 
ject to appeal or to review. Ex parte Oitizen$ 
League of Montrealj Wurtele, J., May 16, 
1889. 

OUy of Mwitreal— Widening of St- Lawrence 
Street-'62 VicL cL 79, «. 243. 
Held .—That under 51-52 Vict (Q.) ch. 79, 
s. 14, as revised and consolidated by 52 Vict. 
(Q.) ch. 79, 8. 243, the portion of the in- 
demnity payable by the city, for the expro- 
priation of the property required for the 
widening of St. Lawrence Street, may pro- 
perly be paid out of the capital funds of the 
city, and not out of the annual revenue. Ex 
parU Foster, dc City of Montreal, Wurtele, J., 
May 17, 1889. 



SUPERIOR COVRT^MONTREAL* 

LieeMe9—CUy of Montreal—l R8,Q. 843, {13 
—Authority of lAoente Comm\moner% — 
Second appUeoHon by aame person. 

Held .'—The enactment contained in 1 R.S. 
Q., Art. 843, 2 13, that the decision of the 
license commissioners, either granting or re- 
fusing the confirmation of a license certificate, 
is final, does not preclude the reconsideration 

* To appear in Montreal Law Reports, 5 S.G. 



INSOLVENT NOTICES, ETC, 
Qutbee Official OantUe, Nov, 9. 
Judicial Abandonment: 
Joseph W. Barrette, traler, Laohine, Oot 29. 

Andr^ Beaaregard, St. Hyaoiothe. Not. 5. 

Michel Bortrand, triider, Varennes, Not. 5. 

Charlea tarignan. trader, Weedon. Not. 4. 

James G. Dayie, banker. Montreal, Nov. 6. 

Th^phile Desy, trader, St Tite, Ooc. 8L 

Phelias Faaoher, trader. Township of Brompton, 
Not. 4. 

Gaenette ft Co., St. Domintqae, Oct. 81. 

Joseph P. Morin, trader. Stanhope, Nov. 6. 

John Keiplinger, Montreal, Not. & 

Roy Frdres k Deshais, Sootstown, Not. 5. 
Curatort AppoifUed. 

Re Honnisdas Daohand, parish of St. Liboire.— J. 
Morin, St. Hyaointhe, curator. Not. 4. 

Re Uride Bouchard, dry goods. Quebec.— H. A. Bed- 
ard, Quebec, curator, Nov. 6. 

Re Bfartin Granger k Co. . Montreal.— A 1. Kent 
and J. M. Marcotte. Montreal, Joint curator. Not. 6. 

Re Aristide Gratton, St. Johns.— Kent Sl Tnrootte, 
Montreal, joint curator, Not. 4. 

Re Joseph Kdouard Hall^, Sour dealer, Quebeo.— 
N. Matte. Quebeo, curator. Not. 6. 

Re F. J. Hubert, Granbr.— Kent ft Turcotte, Mon- 
treal, joint curator. Not. 4. 

Re Benjamin Uugman.— J. MoD. Hains, Montreal, 
euratofi Not. 6. 

^« J. A. Laferrifcre, Berthierrille.— Kent ft Tur- 
cottC) Montreal, joint curator. Not. 4. 

Re Ambroise Ruftange, contractor, formerly of Sala- 
berry de Valleyfield, and now of Montreal.— R. 8. 
Joron, N. P. , earator, Oct. 29. 
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Dwidendt, 

Rt Salomon Adam, Cap St. Ignaee.— First and 
final diyidend, payable Ko7. 26. A. Garrieri Cap St. 
Ignaoe, onrator. 

Re J. S. Bnlliek & Co., Montreal.—Fint and final 
dividend, payable Nov. 26, A. W. Stevenson, Montreal, 
curator. 

Re Michel Chenard, trader, Fraserville.— Second 
and final dividend payable Nov. 26, H. A. Bedard, 
Qaebec, onrator. 

Re John Oraham Darling.— First and final dividend, 
payable Nov. 8, James Steel, Montreal, onrator. 

^e L^on Joubert.— First and final dividend, payable 
Nov. 26, C. Desmarteaut Montreal, onrator. 

Re M. C. Maxwell, Three Kivers.— Urst and final 
dividend, payable Nov. 17, Bilodean & Renandf 
Montreal, joint onrator. 

Re J. C. Roussean k Co., Three Rivers.— First divi- 
dend, payable Nov. 29, Kent k Tnrootte, Montreal, 
joint curator. 

Re J. D. Thurston.— Second and final dividend, pay- 
able Nov. 28, C. Deemartean, Montreal, onrator. 
SepariMtion at to Property, 

Jane Clifford Seal vs. Esekiel MoConkey, tailor, St. 
Johns, Nov. 6. 

Elisabeth Kerr vs. Enstache Lafienr, jr., postmaster, 
Bryson, Oct. 22. 

Anr^lie Lanonz vs. George Mullin, trader) Famham, 
Oct. 29. 

CadaMre changed. 

Notice is given that the nnmber831-34 and following 
numbers (except No. d4-2Cti, which was corrected) to 
No. 34^382, inclusive, of the plan and book of refer- 
ence of the subdivision of the cadastral lot No. 34, of 
the parish of Montreal, county of Hochelaga, have 
been cancelled, and that Nos. 34a 34/> and 31c. which 
are substituted therefor, have been added to the 
official plan and book of reference, of the said parish 
of Montreal, the said number 34 having been thereon 
corrected accordingly, the whole in conformity with 
the provisions of the articles 2174 and 2174a (Art. 5846 
li . S. P. Q.) of the Civil Code. 

Court Terma altered. 

Dietrict qf Red/ord.—dmrt of Queen's Bench. Crown 
Side, to begin Ist March Mnd Ist September. Circuit 
Court, <}o. of Brome, to be held at Knowlton, 23rd and 
24th January, March, May, September and November. 
Co. of Sheffbrd, to be held at Waterloo, 26th, 27th and 
2Bth January, March, May, September and November. 
0>. of Missisquoi, to be held ut Bedford, 28rd and 24th 
Februai^, April, June, October and December; and 
at Famham, 26th and 2/th Februaryf April, June, 
October and December. 



GENERAL NOTES. 
Faithful Srbvioi Rkmkmbkuo — The late Mr. Mc- 
Intyre has followed the example of the late Lord Jus- 
tice Thesiger and Mr. JuMtice Quain and others by 
making a provision for his clerks. Not having men- 
tioned them in his will, he made a death-bed request 
that the amount should be what his family should 
think fit. This sum will be, in the case of the senior 
clerk, at least a thousand pounds.- Zrow Journal 
UAmion*) 



The Duty of Qnmio Abbibtaiioi.— Artiole 450 of 
the Dutch Penal 0)de provides that ** he who seeing 
another person suddenly threatened with the danger 
of death omits to give or furnish him with assistance 
which he can give or procure, without any reasonable 
fear of danger for himself, is punished, if the death 
of the person in distress has resulted, with three 
months' imprisonment and fine." A good swimmer, 
under such a law, could not safely walk along the 
Thames embankment. A liability to fine and impri- 
sonment does not make heroes. — /6- 

The Law Courts.— Mr. Uttley writes in the Law 
/ouma^;—' That the legal temple in the Strand is a 
magnificent one, everyone will itdmlt, but as to the 
commodiousness and comfort of its interior opinions 
will differ. The corridors, the winding staircases, and 
the multitudinous arched doorways are most bewilder- 
ing to a visitor) and it is insinuated, as confusing as 
the complications of the law itself. Some litigants, 
indeed, lose their way completely among the pic- 
turesque but crooked passages of the building. Of one 
individual it is said that, being in a 9Ute of mental 
eollapse after hearing his case argued all the after- 
noon by various legal luminaries, he sank down ex- 
hausted by a fruitless effort to find his way out of .the 
masy halls of justice, with the desj;»airing observation. 
' I am now completely entangled m the meshes of the 
law. and I see that it is urierly hopeless evr teat- 
tempt to extricate myself;' and yet Sir William 
Blackstone wrote :— ' Of a constitution so wisely con- 
trived, so strongly raised, and so highly finished, it is 
hard to speak with that praise which is justly and 
severely its duo ; the thorough and attentive contem- 
plation of it will furnish its best panegyric' " 

Judicial Opinions ok Intemperance.— The follow- 
in:- r-7r -~--r=iTr» quoted from judicial utterances on 
the fertii^eninecquesiion :— ' Almost every crime has 
itt^ origin mote or less in Jriaking"— Judge Gumey. 
•' .Nirict>v[iine oases om of every hundred areo^used 
by tl ri r I k * '— %I ndse K rsk in o . * ' I f it were not for dnnk, 
you ((Liii hiTs ) And 1 wciiriJ hftvo nothing to do" -Judge 
PiitTrsnn. *'lfttll ineti ccmlii be persuaded from the 
U8<» oi iiii,«'Xicaihig Uriukb, bii« office of judge would be 
a sinecure"— Judge Alderson. '* Three-fourthd of the 
cases of crime h»fcve tbetr origin in publio-houses and 
beersbops"— Judge Wightman. " Intemperance has 
destroyed large numbers of people, and will at its 
present rate ot increase in time destroy the country 
itsell "—Judge Qrove. •* I can keep no terms with a 
vice that fills our gaols and destroys the comfort of 
homes and the peace of families, and debases and 
brutalises the people of these islands"-</hief Justice 
Coleridge. 

A Debatable P«»int.— In one of the London Courts 
recently a somewhat remarkable case came befure the 
judge for decision. The point to be decided was in 
connection with the Bankruptcy Act. The plaintiff in 
this case sued the defendant for a sum ot money over- 
paid by the plaintiff as trustee of a bankrupt estaie. 
The evidence shewed that the debts of ihe bankrupt 
came to the sum of £5,712, in respect of which a diTi- 
dend of Is 6d in the pound h>id been declared. After 
this amount had been ^aid, however, certain costs 
were discovered on taxation to be much heavier than 
had been apprehended. Application was thereupon 
made to the creditors to refund the rednndinee. 
Counsel for the defendant contended that such exeess 
was not recoverable, for the dividend had been dul^ 
declared and announced in the London OazeUe. This 
mistake, too. was one in law, and not of fact, and, 
therefore, the Court of Bankruptcy itself could not 
interfere* The advocate for the plaintiff urged, how- 
ever, that a trustee is entitled to pay at cuscretioo, 
but, if there is any negligence, he has no right to come 
into Court and complain. Ultimately judgment was 
given in the plaintiff's favour, but leave to appeal was 
allowel. This point is of such interest, and so new 
and unusual in character, that the result of the appeal 
will be awaited with ouiioBity.'.£ato JoumaU 
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The subject of punctuality has come op- 
portunely to the front at the beginning of 
the new legal year in England. One of the 
jory engaged in trying a case which had 
lasted several days, being absent at the 
openiug of the Court, was fined ten pounds. 
The juror walked in afterwards, and on stat- 
ing that he had been mistaken as to the 
hour, was relieved of the fine. The liord 
Chief Justice observed that the juror had 
kept the Court waiting, and that "the only 
person who can with impunity keep the 
Coart waitmg is the judge." The PaU Mall 
Gazette says: *'It is to be hoped that the 
Lord Chief Justice's reix>rted observation 
made yesterday, that ' the only person who 
can with impunity keep the Court waiting 
is the judge,* will not be taken seriously. 
This was really the * Chief's * little joke, and 
a sly poke at Mr. Justice Hawkins, which 
will be much appreciated in the profession. 
Some time ago the presence of a learned tilk 
was required in Court at eleven o'clock, the 
case having commenced a few minutes be- 
fore, and he was sent for. Addressing him 
in lofty tones of reproof, Mr. Justice Hawkins 
asked, " Why were you not here at the sit- 
ting of the Court, Mr. B?' to which Mr. B., 
being bolder than most of his brethren, 
calmly replied, * I was here, my lord, at the 
hour fixed for the Court to sit, but as there 
was no Court I left,' and his lordship wisely 
allowed this deUcate point to drop." The 
Law Journal points out that the other form 
of unpunctuality— sitting after the hour— is 
also inoonvenient, " There are several kinds 
of the judicial vice of unpunctuality . Judges 
who sit in Banco and are guilty of it are 
unpolite to their brethren, as well as the 
bar, the solicitors, and the rest of tlie attend- 
ants at Courts of justice. The worst form of 
it occors When a judge is unpunctual him- 
self and fines a juryman for being late* The 
large majority of judges are conscientiously 
punctual, but it is a form of unpunctuality 



which is a degenerate conscientiousness, to 
sit after four o'clock to the disturbance of 
the appointments made after that hour in 
the Temple and Lincoln's Inn by those en- 
gaged before him. The perfectly punctual 
judge is he who sits and rises punctually, 
and not he who sits early and late takes 
rest, still less he who comes in late and rises 
early. The best example of it is Baron 
Huddleston in town and on circuit" 



The resignation of Sir Andrew Stuart, 
Chief Justice of the Superior Court for this 
province, is announced. The retiring Chief 
Justice has held judicial office for a period 
of over thirty years, and is therefore well 
entitled to relaxation from labour. He was 
called to the bar in 1834, and appointed a 
Q.C. in 1854. In 1869 he was raised to the 
bench as an assistant judge of the Superior 
Court. The following year his appointment 
was made permanent. After the retirement 
of Chief Justice Meredith from the bench in 
1885, Mr. Justice Stuart was appointed his 
successor. 



COUR DE CIRCUIT. 

Malbaie, septembre 1886. 

Coram Routhibr, J. 

Bouchard v. Gilbkrt. 

Actions pinales sous Code Municipal— Au nom 

de qui peuvent-elles Hre inientSes, 

JuGK :— Que sous I'empire de I'article 1046 

CM., Taction pour p^nalit^peut ^tre intent^ 

soit au nom d'une personne majeure en son 

nom particulier, sans qu'il soit besoin de 

joindre & telle personne> comme deman- 

deresse, la corporation dela municipalite dans 

lee limites de laquelle la pdnalite a ^U en- 

courue ; soit au nom des deux ; que la personne 

poursuivant en son nom particulier pent con- 

clure l^galement d ce que la p^alit^ lui sdt 

pay6e en entier, sauf & la corporation int6- 

ress^ & se faire rembourser par telle personne 

la part qui lui revient Vide Lahelle v. Qratton, 

7 R. L. 325 ; Oraham v. MorrimtU, 5 Q. L. R. 

346. 

Cluirles AngerSf pour le demandeur. 
J. S. Ftrrault, pour le defendeur. 
(a A.) 
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COUR DE CIRCUIT. 

Malbaib,1886. 
Coram Routhieb, J. 

TBEMBLAY v. CASrONGUAY. 

Tuleur ad hoc— Retponsahiliti persvnneVe, quant 
d /raw de powrmite intentie par Ivi sans 
droit. 

Le d^endeur en qualite de tuteur ad hoc, 
avait poursuivi le demandeur pour seduction 
et fr&ia de g^ine. 

L*action fut rencontr^ par defense en droit, 
le dtfendeur pr^tendant que Castonguay ne 
pouvait poursuivre comme tuteur ad /ioc,et 
aufisi parce que renregistrement de Tacte de 
tutelle n'^tait pas all^guS. 

Castonguay se d^ista de son action. 

Action par Tremblay en dommages pour le 
montant des fiais par lui encourus, sur le 
principe que le d^fendeur n'avait aucune 
quality pour poursuivre. qu'en fait Tacte de 
tutelle n'avait jamais €t6 enregistr^, et que 
Castonguay 6tait responsable des frais per- 
sonnellement 

Le demandeur prouva que I'acte de tutelle 
n'avait jamais ^t^ enregistr^ — et cita les auto- 
ritfe suivantes : C. C 1053 ; 2 R. L. 95» 
Loranger, J. ; 1 Q.L,R. 379, en R^v.— Quant & 
la nullity de la tutelle ad Aoc 4 L. C. J. 298. 

La Cour a jug6 que le demandeur devait 
avoir jugement : 

1. Farce qu'avant de poursuivre, le tuteur 
devait faire enregistrer Tacte de tutelle; 

2. Que sans admettre que dans Tespece, la 
tutelle ad hoc ftit radicalement nulle, le fait 
qu'en qualite de tuteur ad /to?, Castonguay 
ne pouvait se mettre en possession des biens 
de sa pupille, et ne pouvait s'en servir pour 
payer les frais qu'il avait fait encourir, le ren- 
dait responsable personnellement 

Charles Angers^ proc. du demandeur. 
M. Bouchard, proc du d^fendeur. 

(C.A.) 



2o. Le st^nographe 6tant un officier de la 
Cour, il n*est pas n^^cessaire qu'il soit asser- 
mente chaque fois qu'il agit, ni dans chaque 
cause oiX il agit; le serment qu'il doit prater 
en entrant en fonctions suffit; 

So. Les irregularity dans la production des 
pieces de procedure et dans la conduits de 
I'enqu^te, sont couvertes par Taudition ^u 
m^rite de la partie qui a pass6 outre sans s'en 
plaindre.— Landry/ v. Choqueiie, en revision, 
Casault, Caron, Andrews, JJ., 30 sept 1887. 



Preave Testimoniale^Art 1234, C.C. 
Jugi .—Que la preuve testimoniale d'une 
convention verbale changeant la position et 
les obligations respectives des parties, telles 
que r^gl^es et d^taill^es & un ^crit, est ill6- 
^a}e.'-A7iderson d; Battis, en appel, Tefesier, 
Cross, Churcb, Boss^, Doberty , JJ., 7 dec- 1888. 



Election Munici})ale—Man(euvre8 Framivieusts 
— CM., 346. 
Jugi .-—Que sur contestation d'une flection 
municipale, non seulement les votes entach^s 
de corruption doivent ^tre retrancbes, mais 
reiection elle-m^me doit fitre annuls, s'il y a 
preuve suffisante de corruption g^n^rale com- 
mise par les cabaleurs et membres du comite 
du candidal elu, et ce, m^me dans le cas oH, 
en retranchant les votes nuls, il resterait 
encore une majorit4^ en favear de tel c^n- 
did&t—Paretit v. Pairy, CC, Larue, J., mai 
1889. 



DECISIONS AT QUEBEC* 

Diffamation — Proddure — Serment du SlinO' 

graphe — Irrigvlaritis, 

Jugi: — lo. La partie est responsable des 

injures ou propos diffamatoires contenus dans 

ses plaidoyers A une action; 

•15 Q.L.R. 



Clmrgc dans une Corporation — Charge Pifhlx(jU£ 

—PrHrc—Sec Trisorier— Description itto- 

nie d'une Charge Publique—Quo Warranto 

—Recours donni par les Art. 1016 et seq. 

C. P. C. 

Jugi ;— lo. Un prfitre, 6tant dans les OKlres 

sacr^s et ministre d'une croyance religieuse, 

est inhabile ioccuper une charge municipale; 

2o. 1a charge de secr^taire^tr^aorier d'un 

conseil municipal est une charge dans une 

corporation, et une charge publique, dans le 

sens de I'art. 1016 du C. P- C. 

3a La description d*une charge par les 
mots, "secr^taire-tr^sorier de la Corporation 
de Metgermette-Nord," dans un bref et une 
requite libell^e sous Part. 1016 C P. C, alors 
que le nom l^gal de la charge est, "le secr^- 
taire-tr6sorier du Conseil municipal de la 
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partie nord du Township de Metgermette/' 
coDstitne une eireur fatale et suffit pour faire 
renvoyer les dits bref et requite ; 

4a Le recours que donne le Code de Pro- 
cedure, aux articles 1016 et suivants, n'est 
pas le quo vjarranto, ni rinformatiou dans la 
nature de ce bref; c'est un recours particulier 
qai ii'exelut pas les autres et n'est pas exclu 
pareux. — Vannier v. Meunicr, en revision, 
Stuart, J. C.| Casault, Caron, JJ., 30 sept. 
1887. 

Promexse de Vente — Condition RSsolutoirc — 
Facte Commimnre — Demande en Justice. 
JuqI: — La promesse de vente, avec tradi- 
tion, qui est faite sous condition r6solutoire 
pour d^faut de I'accomplissement des obliga- 
tions de Pacheteur, n^equivaut pas & vente. 
Li'^venement de la condition, i.e., le d^faut de 
Facheteur, ope re la resolution du contrat de 
pleln droit sans Tintervention de la justice, 
qui n'est n^cessaire que lorsque la stipulation 
n'eet qu*un pacte commissoire. — Price v. 
Te*sier, en revision, Casault, Caron, Andrews, 
.JJ., 31 mars 1887. 



Teacher — Engagement — Dismissal— Notice, 
Held:— That the notice required by the 
Statute 35 Vict, (Q.) ch. 12, sect. 7, to termi- 
nate the engagement of a school-teacher, 
must be given, two months before the close 
of the current scholastic year, by the secre- 
tary-treasurer, under the authority of arenolu- 
tionof the school commissioners, duly passed 
and entered on their registers,— otherwise 
the engagement will continue in force for the 
next ensuing year. — School Commissianers of 
SL Domini/jue ds Desmeules, in appeal, Tes- 
sier. Cross, Church, Boss6, Doherty, J J., Dec. 
6. 1888. 

Tierce-Opposition— Art. 510, C. C. P. 

Held : — To maintain a tierce-opposilioii, the 
third party opposing must not only establish 
a contrary interest to that of the party who 
obtained the judgment attacked, but also, 
that such interest is based upon a superior 
right 

The object of a tierce-opposition is not alone 
to seek the annulment of the judgment com- 
plained of, but to obtain a decision of the 



Court upon the respective rights of the oppo- 
sant and of the party in whose favor the 
judgment attacked was rendered. — Moreau ds 
Price, in appeal, Dorion, C. J., Tessier, Cross, 
Baby, Church, JJ., Dec. 7, 1888. 

Mre Insurance — Condition of Policy — Proof— 
Agent 

Held: — 1. That, under the circumstanoes 
of this case, the company were bound by the 
notice given to their agent by the insured 
that, being about to leave the country, his 
dwelling-house would be left uninhabited, 
but in' charge of a neighbour — ^notwithstand- 
ing a condition in the policy that the same 
should be void if the company's consent to 
any dwelling being so left were not obtained 
from the head-office and endorsed on the 
policy. 

2. That the refusal of the company to 
recognize or entertain the plaintiff's claim, 
amounted to a waiver of their right to de- 
mand from him the details of his loss, prior 
to his bringing suit — Agricultural Insurance 
Co. & Andey, in appeal, Tessier, Cross, 
Church, Boss6, Doherty, JJ., Dec. 6, 1888. 



" WHAT IS A VOUCHER." 
It is a well-settled principle that where, on 
an accounting, the accounting party produces 
a proper voucher for a disbursement, the 
burden is thrown upon the contestant to 
show that the payment was unwarranted. 
Boughton v. Flint, 5 Abb. N. C. 215, 74 N. Y. 
477; Valentine v. Valentine, 3 Dem 602; 
Matter of Frazer, 92 N.Y. 239. 

This is clear, but the question still remains. 
What is a proper voucher ? Is a mere receipt 
or check enough to constitute a voucher, or 
must the voucher show the nature of the 
transaction ? Or does the check or receipt 
made to, or signed by, a party who is entitled 
to payment from the estate, constitute a 
proper voucher? To constitute a voucher, 
must the paper be such a complete evidence 
of the transaction that an indictment for 
forgery can be predicated upon it if not 
genuine ? 

These are all questions of some importance, 
and it is worth while examining the cases to 
see what have been held to be vouchers. 
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We think the most Batisfactory rule for the 
protection of all the parties in interest is laid 
down by the Surrogate in the matter of White, 
6 Dem. 376, where it is held that where an 
executor or an administrator who has paid 
out money on account of expenses of ad- 
ministration produced a voucher, showing 
the nature of the disbursement and stating 
facts, which, if true, show the same to have 
been reasonable and necessary for the good 
of the estate, a presumption is raised in favor 
of the correctness of the charge, which must 
be opposed by affirmative evidence on the 
part of one contesting the demand for credit 

A somewhat careful search shows the fact 
to be that the authorities upon this question 
are not very numerous, and not altogether 
in harmony. We give them below. 

A voucher ordinarily means a document 
which serves to vouch the truth of an ac- 
count, or to confirm and establish facts of 
any kind. A merchant's books are the 
vouchers of the correctness of his accounts, 
or a receipt is a voucher, but neitlier is con- 
clusive. The voucher of a board of super- 
visors is that the claim or account submitted 
to them is correct and should be paid as a 
valid charge against the county. People ex 
reL Broum v. Grem, 5 Daly, 199. 

In the accounts of an executor, the dis- 
bursement of sums over §20 must be verified 
by vouchers, or by other satisfactory evidence 
in lieu thereof. If vouchers are produced, 
they are of themselves prima facie evidence 
of disbursements, without any other proof, 
and should be admitted, unless impeached ; 
if lost, the accounting party should make oath 
to that fact, and state the contents and the 
purport of the voucher. When a claim is 
presented to an executor or administrator, 
he may require satisfactory vouchers and 
the affidavit of the claimant in supix)rl 
thereof ; but the want of such verification is 
not sufficient ground for the rejection of a 
voucher on accounting before the surrogate. 
Meizger v. Mttzgtr, 1 Bradf. 2G5. 

Checks, payable to the order of a distributee, 
were delivered by the administrator to the 
husband of the distributee and payee on ac- 
count of the wife's distributive share. They 
were indorsed, in the name of the paj^ee, by 
the husband, and collected by him. These 



checks were offered in evidence as vouchers, 
to prove the payments, but it was held that 
they were not sufficient alone for that pur- 
pose. But it appearing that the husband 
had acted as his wife's attorney in several 
proceedings affecting the estate, and that an 
account being made to her showing such 
payments, she made no objection, and that* 
a considerable part had been applied toward 
the improvement of her separate estate, lidd, 
that she was estopped from denying the 
agency of her husband, and that the adminis- 
trator was entitled to credit for the payments. 
Foxder v. Locknood, 3 Redf. 466. 

Voucher implies evidence, written or 
otherwise, of the truth of a fact that the ser- 
vices had been performed, or the expenses 
paid or incurred ; not evidence of a legal or 
mutual conclusion on the question whether 
the services or expenses, assuming the ser- 
vices or expenses to have been in fact per- 
formed, paid or incurred, are properly county 
charges, or are properly allowable when the 
account for them is presented for allowance, 
or sliould be allowed to A B or C D. Tfie 
People ex rel Brown v. Green, 2 T. & C. 18. 

A voucher is any instrument which attests, 
warrantij, maintains, bears witnes.<«. State v. 
Hickman, 8 N. J. L. 299. 

Voucher designates an account book in 
which charges and acquittances are entered, 
or some acquittance or receipt, discharging a 
jx^rson, or being evidence of payment. 
Whitwdl V. Willard, 1 Mete 216.— CAuvz^o 
Legal Nnva, 

CONDITIONAL PARDONS, 
The proposed application by Mrs. May- 
brick's friends for a halteas corpus does not 
merit and cannot ex pect success. The Crown 
has always claimed tlio prerogative of mercy, 
and though the mode of its exercise has been 
to some extent limited by early statutes still 
in force (27 Ed. III. st 1, c. 2 ; 13 Rich. IL 
St. 2, c. 1 ; and 16 Kich. II. c 6), its existence 
is most clearly recognized by 27 lien. VIII. 
c. 24, s. 1, which enacts that the whole and 
sole power and authority to pardon and remit 
any treasons, murders, manslaughters, <&g., 
should be united and knit to the Imperial 
Crown of this realm, as of good right and 
equity it appeitaineth, any grants, usages. 
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preecription, Act or Acts of Parliament, or 
any other thing to the contrary thereof, not- 
withstanding. The Act in question, he it 
observed, was intended inter alia to get rid 
of pardons except under the Great Seal in 
Palatine counties, such as Lancashire, where 
Maybrick's offence was committed and tried. 
Since that Act, with the exception of the 
Revolution period, the existence of the 
prerogative does not seem to have been 
seriously questioned, and the Crown has been 
admitted to have a prerogative of mercy (de- 
Si^ribed by Foster, p. 184, as the equity of the 
Crown) and to be able to exercise it without 
Parliamentary assistance as to every form of 
public offence except, perhaps, nuisance, 
where to pardon might infringe upon private 
rights ; and it seems also clear that the 
Crown could, in its grant of mercy, pardon 
either absolutely or conditionally. 

Throujihout the reign of Charles XL, and 
probably from at least as early as 1618, 
clerifyable felonies were pardoned on the 
petition of the offender, and upon condition 
of transportation, with or without bond service 
in America; and the legality of this proce- 
dure as to all felonies is recognized by section 
13 of the Habeas Corpus Act (31 Car. 2, c. 2). 
And though a conditional pardon affects a 
commutation of sentence, and an alteration 
by the Crown of the order of the Court of 
trial, it never seems to have been cavilled at 
ia the same way as was alteration of the 
mode of executing a capital sentence. Con- 
ditional pardons are expressly recognized by 
the first Transportation Act (4 Geo. IV. c. 11^ 
s. 1 ), with reference to non-clergy able felonies ; 
and the courts were empowered to order 
jiersons pardoned, on condition of transporta- 
tion, to be transported for the term, if any, 
mentioned in the pardon, or, if the pardon 
were general, then for fourteen years. The 
object of the enactment would seem to have 
been (1) to empower the Courts to give effect 
to pardons upon a condition not accepted by 
the prisoner ; or (2) to get rid of a doctrine, 
tlien a.sserted by some, that a man could not 
assent to his own imprisonment even in 
matters criminal, which appears in SomersaWs 
Case ; but seems to have been rejected in the 
case of the Canadian prisoners (9 Ad. & E. 
786). Whatever new powers this Act gaA^e 



did not apply to petit treason, the offence of 
which, under the common law, Mrs. Maybrick 
was guilty, but which, by 24 & 25 Vict, c- 100, 
s. 8, has been merged in murder. Conditional 
pardons for petit treason are not likely to 
have ever been numerous, as that offencei 
when proved, mast be of the most heinous 
character. But they were certainly granted 
as to treason and murder, the contention that 
the Crown could not pardon murder having 
been rejected by Lord Holt {Rex v. Parsons^ 
Holt's Rep. 519), who said that the form of 
the coronation oath (1 Wm. & M. c. 6, s. 3), 
referring to justice in mercy, impUed the ex- 
istence of the prerogative of mercy. 

1. As to treason, besides the very numer- 
ous cases of transportation after 1716, in 1747 
Angus Macdonald, who was convicted and 
attainted of trea^^on for his share in the 45, 
was pardoned on condition of leaving the 
realm and dwelling abroad for the rest of his 
natural life (Foster, ' Or. Law,' 59,62.) 

2. In 1757 a boy, who at the age of ten had 
in 1748 been convicted of murder (after many 
reprieves by the Court and a respite by the 
Secretary of State), was pardoned upon con- 
sideration of his immediately entering the 
sea sorsnce, a condition very commonly 
imi>osed in those days (Foster, * Cr. Law,' 73), 
and which obvionsly involved a restraint 
upon liberty. No limit seems to have existed 
to the terms and conditions upon wliich a 
pardon might be granted but the willingness 
of the convict to accept them. But it would 
be inconsistent with the due exorcisse of a 
prerogative discretion, which could be styled 
the equity of the Crown, to impose alternative 
punishments which could be deemed cruel 
or unusual within the meaning of the Bill of 
Rights. A condition not illegal in itself 
cannot be invalidated except on the groimd 
of non-acceptance by tlie jwrson to whom the 
pardon is tendered. And decisions at the 
end of the last century make it quite clear 
that, unless the condition of a pardon was 
accepted and complied with, tlie convict 
could take no benefit from the pardon, and 
if found at large could either be punished as 
an esca[)ee or remanded to prison and to his 
sialua (fiio ante {MiUtr^s Cat^e^ 1 Ijeach, G9 • 
Madan's Case, ib. 197 ; Aicklc's Case, ib. 303). 

Any doubts on the subject appear to have 
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been . finally settled in 1839 in Leonard 
Watson's Case (9 Ad. & E. 783, 786), where it 
was decided that as soon as a conditional 
pardon was granted the Crown was entitled 
to enforce the condition,while the Transporta- 
tion Act of 1824 (5 Geo. IV. c 84, ss. 1, 2, 13, 
22) and the Penal Servitude Act (16 & 17 
Vict c. 99, s. 5) both recognise the com- 
petence of the Crown to grant pardons in 
capital cases, conditional on transportation 
(now penal servitude) for life or any less 
term. By 7 & 8 Geo. IV. c. 28, s. 13, the 
warrant under the royal sign-manual, coun- 
tersigned by a Secretary of State, is substi- 
tuted for the more formal and cumbrous 
machinery of a pardon under the Great Seal. 
If Mrs. May brick e8caj)ed from prison she 
would be liable— either (1) to instant arrest 
upon her original sentence, and, if she set up 
the pardon, it would be disallowed forbreatdi 
of condition; or (2) to arrest on the charge 
of being at large during her sentence, and to 
penal servitude for life on that charge (5 Geo. 
IV. c 84, 8. 22, as amended by 5 & 6 Wm. 
rV, c 07) ; and if her would-be friends per- 
severe in their efforts by means of the writ 
of habeas corpus they will find themselves in 
this quandary — either (1) the prerogative of 
mercy does not exist, or is taken away as to 
murder ; or (2) the pardon is void, as impos- 
ing an illegal condition ; or (3) the pardon is 
ineffectual, on the ground that Mrs. Maybrick 
has not assented to the condition. To succeed 
in any one of these, perhaps, equally hopeless 
contentions would ensure the remission of 
the convict to the condition of a prisoner 
sentenced to death, but under respite ; and, 
even if her advisers take up the ancient 
ground that the Crown cannot commute a 
sentence, exactly the same result must follow. 
— Law Journal (London), ' 



THE L ABO UBS OF A CHIEF JUSTICE. 

At the recent meeting of tlie State Bar 
Association of Alabama, Judge Somorville, 
in re8p)onding to the toast assigned him, 
"The Supreme Court of Alabama,*' made the 
following allusions to Chief Justice George 
W. Stone :— 

"I trust," said he, **in alluding to the 
subject assigned me, it may not be considered 



in bad taste to say a few words, personally, 
in reference to one member of our court, 
whose judicial history is so honorably and 
so long associated with the past history of 
that tribunal. I allude, of course, to our 
distinguinhed Chief Justice, who has been a 
conspicuous figure in the proceedings of 
the present meeting of this association — the 
orator of the occasion, now venerable in 
years and in honors. It is an interesting 
fact that he has been a meml)er of the 
Alabama judiciary, with an interval of a 
few years since the late war, either as a 
Circuit or Supreme Ck)urt Judge, for the 
period of nearly fifty years. If he lives 
through his present official term, of which 
there seems to be every prosiiect, he will 
lack but a few months of having judicially 
interpreted our laws for one-half a century. 
No other man has ever, within my informa- 
tion, eitlier in England or America, where the 
principles of the common law prevail, bo 
long sat upon the woolsack, administering 
the principles of our jurisprudence- Nor can 
I recall any civilian whom history records to 
have so long been a judge. 

" During this period he has been upon the 
Supreme Court bench of Alabama for nearly 
a quarter of a century, and has during that 
time, rendered over 2,(KX) rei>orted decisions, 
which will be found embraced in the 2Sth to 
the 39th, and the 53d to the 86th volumes of 
our State Reports. I know of no other judge 
in any Appellate Court, on either side of the 
Atlantic, who has rendered so many. It 
was said of Judge Metcalf, of the Supreme 
Judicial 0)urt of Massachusetts, who was a 
prodigy of judicial learning and industry, 
that he had promulgated 1,700 decisions 
during his judicial career of nearly twenty 
years. 

*' An average number of reported decisions 
per annum by the judges of several Supreme 
0)urts of the American States does not 
exceed eighty cases to each judge. The 
judges of the United States Supreme Court, 
last year rendered about fifty cases to each 
member of that tribunal. Judge Stone, 
when our docket was crowded so greatly 
between the years 1876 to 1878, by reason of 
the legacy of litigation left on hand by the 
reconstruction courts, decided in one year 
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175 reported cases— more, perhaps, than any 
Sapreme Court judge ever decided in any 
one of our thirty-eight States. I cannot 
recall a single one of those deliverances 
which has since heen reversed. 

"To me these are very interesting facts, 
and they should be to every member of our 
bench and bar who takes any just pride in 
his State ; and I may add that the character 
of these decisions for learning and high 
moral tone will favorably challenge com- 
parison with those of any contemporary 
judge." 



RECENT UNITED STATES DECISIONS. 

Parent and child'^Claim for services. — The 
law regards the services performed by a son 
in nursing an aged parent during his last 
illness, as but the performance of a filial duty 
which every man owes his parents, and 
implies no contract for compensation therefor; 
but a recovery may, of course, be had on an 
express contract. A child's claim for services 
against his deceased father's estate, based on 
declarations made by the decedent in his 
last sickness, will not be countenanced unless 
accompanied with clear proof of an agree- 
ment not depending upon idle and loose 
declarations, but on unequivocal acts of the in- 
testate, as, for example, a settlement of an 
account, or money paid by the father to the 
son as wages, distinctly thereby manifesting 
that the relation which subsisted was not tlie 
ordinary one of parent and child, but master 
and servant Zimmerman v. Zimmerman, 
Supreme Court of Pennsylvania, June 28, 
1889. 

Drafts— Days of Grace. — A draft for money 
drawn on a bank, payable at a day subse- 
quent to its date, and subsequent to the date 
of its issue, is not a ** check," but a bill of 
exchange," and is entitled to days of grace. 
The Court said : " The question is one which 
has given rise to considerable discussion and 
some conflict of opinion. About all the law 
there is on it, as well as all the arguments on 
each side,will be found in Morse, Bank. (3rd 
ed.), 2 381 et seq. The two principal authori- 
ties holding such an instrument a check are 
In re Brown, 2 Story, 562, and Cliamyim v. 
Gordon, 70 P^. St 474. Both of these are 



entitled to great weight, but they stand al- 
most alone, the Supreme Court of Rhode 
Island {Bank v. Wheaton, 4 R. I. 30) and 
perhaps of Tennessee being, so far as we 
know, the only ones which have adopted the 
same views. All other courts which have 
passed upon the question, as well as the 
text writers, have almost uniformly laid it 
down that such an instrument is a bill of 
exchange, and that an essential characteris- 
tic of a check is that it is payable on demand. 
This was finally settled, after some conflict 
of opinion, in New York — the leading com- 
mercial State of the Union — in the case of 
Bowen v. Neivdl (several times before the 
courts), 5 Sandf. 326 ; 2 Duer, 584 ; 8 N. Y. 
190, and 13 id. 290. Nearly every definition 
of a check given in the books is to the efifect 
not only that it must be drawn on a bank or 
banker but that it must be payable on 
demand. 1 Rand. Com. Paper, ? 8 ; Byles 
Bills, 13; 2 Dan. Neg. Inst, § 1566; 1 Edw. 
Bills, i 19 ; Big. Bills & N. 116 ; Chalm. Dig. 
Bills & N., art 254 ; Shaw, C.J., in Bvllard v. 
Randall, 1 Gray, 605 ; Bouv. Law Diet; Burrill 
Law Diet Occasionally the expression is 
used 'payable on presentation,' but evidently 
— except perhaps in Story on Bills — as sy- 
nonymous with 'payable on demand.' Per- 
haps the weightiest argument in favor of 
holding such an instrument a check is the 
practical one advanced by Sharswood, J., in 
Champion v. Oordon, viz., that if held to be a 
bill of exchange, the holder might immedi- 
ately present it for acceptance, and if not 
accepted, he could sue the drawer, or if ac- 
cepted, it would tie up the drawer's funds in 
the hands of the bank, and thus, in either 
case, frustrate the very object of making it 
payable at a future day. In answer to this, 
it may be said that the drawer, if he wished, 
could very easily avoid such consequences 
by inserting appropriate provisions in the 
instrument. On the other hand, if we hold 
that an instrument not payable on demand 
may be a check, we are left without any 
definite or precise rule by which to deter- 
mine when the paper is a check, and when a 
bill of exchange. The fact that it is drawn 
on a bank is not alone enough to distinguish 
a check from a bill of exchange, for nothing 
is better settled than that a bill of exchange 
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may be drawn on a banker. Neither will 
the fa6t that the maker writes it on a ' blank 
check ' be any test, for the kind of paper it 
is written on cannot control the imjwrt and 
legal effect of its words. Neither can tlie 
question whether it is drawn against a prev- 
ious deposit of funds by tbe drawer with the 
drawee furnish any criterion, for nothing is 
clearer than that a bill of exchange, as well 
as a check, can be drawn against such a de- 
posit, and that an instrument may be a 
clieck although the drawer has no funds in 
the hands of the drawee. Neither will it do 
to say that if it is entitled to grace it is a 
bill, but if not entitled to grace it is a check, 
because the legal character of the instrument 
has first to be determined before it can be 
known whether or not it is entitled to grace. 
In short, if we omit from the definition of a 
check, the element of its being payable on 
demand, bankers and business men are left 
without any definite rule by which to govern 
their action in a matter whore simplicity 
and precision of rule is especially desirable. 
It might be expedient to enact, as has boon 
done in New York and some other States, 
that all checks, bills of exchange, or drafts, 
appearing on their face to be drawn on a 
bank or banker, whether payable on a speci- 
fied day or any number of days after date 
or sight, shall be payable on the day named 
in the instrument without grace ; or, what 
might be better still, to abolish days of grace 
altogether as a usage which has already long 
outlived the condition of things out of which 
it had its origin. But it is a matter for Leg- 
islatures and not for Courts. We are there- 
fore of opinion that the better rule is to hold 
that such an instrument is a bill of exchange, 
and hence entitled to grace. We may add 
that it is always desirable that the de^dsions 
of the courts should be in accord with 
the business usages and customs of the coun- 
try. Such usages are entitled to special 
weight on a question like this, for the whole 
matter of grace on bills and notes had its 
origin in the usage of bankers. And so far 
as we are advised, the general practice of 
bankers in this State has been to treat in- 
struments hke this as bills of exchange and 
not cheGka." —Harrison v. Nicollet National 

Bank, Minnesota Supreme Court, Oct 18, 
1889. 



INSOLVENT NOTICES » ETC. 

Quebec OMcial Gazette} Nov. 16. 

Jiuiicinl AbandnnmentM. 

Euclide Bernard, trader, parish of Belcjeil, Nov. 8. 

Maurice Bernard, trader, parish of St. Germain de 
Grantham, Nov. 6. 

Frank Decost and Thomas Decost, pomp manu- 
facturers, Salaborry do Valleyfield, Nov, 5. 

Louis Ovide Roy, traderi St. Fran^ui^, Nov. 13. 
Curaton appointed. 

Re J.W. Biirrette, Montreal.— €. Desmartcau. Mon- 
treal, curator, Nov. 8. 

Re Michel Bertniud, Montreal.— C. De.'^martcau, 
Montreal, curator, Nov. 12. 

Re Jos. Beaulicu & Cie., Qaebec.—II. A. Bediird, 
Quebec, curator, Nov. U. 

Re W. Bricire, St. Monique.—Kent &. Tarcotte, 
Montreal, joint curator, Nov. 6. 

Re James G. Davie, Montreal.— C. Desmartoau, 
Montreal, curator, Nov. 13. 

Ri F. k T. Decost, Salaborry de Valleyfield.— R. S, 
Joron, Salaberry de Valleyfield, curator, Nov. 11. 

Re Joseph Donati, jeweller, Quebec— N. Matte, 
Quebec, curator, Nov. 11. 

Ri Field Bros, k Co-, Montreal.— A. W. Steyenson. 
Monti eal, curator, Nov. 12. 

Re P. W. & E. Huot, Montreal.- Kent & Turcotte, 
Montreal, joint curator, Nov. 9. 

Re J. B. A. Lambert, tobacconist, Quebec— H. A. 
Bedard, Quebec, curator, Nov. 12. 

Re J. A. Laguerrier, Ste. Th^rt^sc. — Bilodeaa & 
Renaud, Montreal, joint curator, Nov. 6. 

Re F. X. Morenoy, carpenter, Quebec. — P. Beland, 
Quebec, curator, Nov. 5. 

Re 0. Morin k Co., district of Richelieu.— Kent «i^ 
Turcotte, Montreal, joint curator. Nov. 14. 

Re Parker Bro?., Scotstown. — Millier & Griffith, 
Sherbrooke, joint curator, Nov. 11. 

Re F. Penu6e et tiLt Quebec— D. Areand, Quebec, 
curator, Nov. 12, 

Dividend)!. 

Re Bhiis & Emond, dry goods, Qttobec— Third and 
final dividend, payable Dec. 3, H. A- Bedard, Quebec, 
curator. 

Re N. Dion & Cie., Quebec— Second and final divi- 
dend, payable Nov. 25, D. Areand, Quebec, curator. 

Re Frank A. Gross —First and final dividend, pay- 
able Nov. SO, J. G. Ross, Montreal, curator. 

Re J. k H. Taylor, Montreal.— Second and final 
dividend, payable Dec. 4, W. A. Caldwell, Montreal, 
curator. 

Re J. H. Warmington.— First and final dividend, 
payable Deo. 4, A. Mathieu, Montreal, curator. 



GENERAL NOTES, 

TiiK CiiiRP JusTicKSHiP.- The chief justiceship of 
the Superior Court ol the province has been rendered 
vjicant by the re.>iKnation of Sir Andrew Stuart. 
Public opinion WitU one accord points to Mr. Ju*tice 
Johnson us the rightful successor to the honor- lie is 
the senior justice for this district, and one of the 
ablest occupants of the bench in the province. It 
would be diilicult to adduce stronger claims than his 
for the position, and tl)e Government would, we are 
convinced, be doing both a wise and a popular thing 
by making the promotion.— C^a««Mc. - 
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The Council of the Montreftl Section of 
the bar has nnanimously recommended the 
Hod. Mr. Jastice Johnson for the office of 
Chief Justice of the Soperior Court, and a 
general meeting of the Montreal Section has 
unanimously approved of the recommenda- 
tion by the following resolution :—" That 
this meeting approve of the resolution of the 
council of this section passed on the 2l8t 
November instant, respecting the appointr 
ment of the Chief Justice of the Superior 
Court for Lower Canada, and declare that 
the appointment of the Hon. Mr. Justice 
Johnson to such office would be most accep- 
table to the profession ; and that the secretary 
be instructed to transmit this resolution to 
the honorable the Minister of Justice." It 
is rather unusual for the bar to suggest a 
judicial appointment to the Crown, but this 
action must be interpreted to indicate the 
sincere and earnest feeling, generally enter- 
tained, that tills is emphatically the best 
appointment that could be made, and that 
the bar are fully prepared to accept the res- 
ponsibility of urging it in a manner which 
can hardly be disregarded by those with 
whom the appointment rests. It is needless, 
beside such testimony, to say anything more, 
except that we trust before these lines reach 
the eye of the reader, the appointment may 
have been made in the sense of the resolu- 
tion quoted. 



A good deal has been done of late years 
in the Court of Appeal to save the time of 
the bar, and to facilitate the despatch of 
business. The preparation of a list for the 
day, for instance, has proved a great boon, 
which would be even greater if the members 
of the bar were more careful to keep oflf the 
daily list such cases as they are not ready to 
proceed with when they are called. Some 
other things are perhaps worthy of consider- 
ation. For example, the delivery of judg- 
ments is often interposed in the middle of a 
and a number of counsel are reqmred 



to be in attendance, and prevented from 
keeping any other engagement, not knowing 
at what moment they may be called upon 
to proceed. So, too, all the counsel who have 
motions for that day are in the same uncer- 
tainty. It might be worth while to consider 
whether a stated time could not be arranged 
for the delivery of judgments. The Court 
now sits on Saturday only up to the hour of 
recess. If the morning were appointed for 
judgments, and it were understood that 
motions would stand for Monday, all the 
present delay and uncertainty would be 
obviated. Another matter, which does not 
rest with the bench, should be considered by 
those members of the bar who have seats in 
the legislature. It is obvious that a great 
deal of time is wasted every term in hearing 
motions for leave to appeal. There seems to 
be no particular reason why these applica- 
tions and others of the same nature should 
not be heard in Chambers before one or more 
judges. For convenience, the Court-room 
might be used, and an hour once a week 
appointed for the hearing of such applica- 
tions. The appeal, where the petition was 
granted, would be facilitated, and the time 
thus saved would often suffice for the hearing 
of four or five cases on the merits — an 
economy which in the course of the year 
would make a perceptible difference in the 
roll. 



COURT OF QUEEN'S BENCH— 
MONTREAL.* 

Mercantile agency — Incorrect report of standing 
—Commvnicated to mbscriber—PrivUege. 

Held .-—(Affirming the decision of Wurtele, 
J., M. L. R., 3 S. C. 345), That persons carry- 
ing on a mercantile agency are responsible 
for the damage caused to a person in business 
by an incorrect report made by them con- 
cerning his standing ; and that such report 
is not privileged though it be only commu- 
nicated confidentially to a single subscriber 
to the agency, on his application for infor- 
mation. A communication relating to purely 
civil matters <as in this case), to be privileged, 
must be based on the truth of the facts to 

* To appear in Montreal Law Beporte, 5 Q. B. 
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which it relatefr^Dufi A CosteUe, Dorian, Ch. 
J., Tessier, Croes, Church, Bosse, JJ. (Cross, 
J., diss.), March 26, 1889. 



ProhibiHon, Writ of ^ When it may tMW— 6W- 
zure qf goods of Indian — JurisdicHon — 
Indian Act, R. S. ch. 43, s. 78. 
HM.^^^l. A writ of prohihition can be 
issned from the Superior Court to an inferior 
tribunal, only when the inferior tribunal is 
exceeding its jurisdiction, or is acting with- 
out jurisdiction. 

2. A Commissioner's Court has jurisdic- 
tion to hear and determine a cause i^^ainst 
an Indian, and to issue a writ of execution 
upon the judgment rendered in such cause ; 
and the fact that goods have been seized 
which are by law declared to be exempt from 
seizure does not justify the issue of a writ of 
prohibition to the Court from which execu- 
tion issued. 

3. The proper proceeding in such circum- 
stances is an opposition afin d^anntder, — Cher' 
rier ds Terihonkow, DorioD, Ch. J., Tessier, 
Cross, Church and Boss6, JJ., Feb. 26, 1889. 

AUtnentn'OUigaHon to furnish— Right vf defen- 
dant to coil in others responsiUe with him — 
Cost^^Contestation between husband and 
wife. 
Held :— 1. That although the obligation to 
furnish aliment is not indivisible or joint 
and several, in the ordinary meaning of the 
terms, yet the person from whom aliment is 
sought has a right to call into the cause all 
who may be in law responsible with him for 
the providing of such aliment 

2. Where the defendant called his wife into 
the cause, and after the dismissal of the prin- 
cipal action the suit was continued between 
the husband and wife, and carried to the 
Court of Appeal notwithstanding that the 
pecuniary interest was extremely small, and 
the litigation appeared to be prolonged for 
the gratification of mutual ill-feeling, the 
Court has a discretion, under Art 478, C. C. 
P., to compensate the costs, and put the par- 
ties hors de cour, each paying his own costs. 
'^MainviUe de (hrbeil, Cross, Church, Bo6s6, 
Doherty, JJ., May 23, 1889. 



Re^onsibiHty-^ArL 1065 CC^FaU of tmlZ— 
Oawed by defect of construction^Damages, 
Held: — 1. Where one of the walls of a 
burned building falls, not solely as a con- 
sequence of the fire, but beoause of an 
original defect in its construction, the owner 
is responsible for the damage caused by its 
ruin. 

2. The loss caused by the interruption of 
the business of a person whose premises 
have been destroyed by the fall of his 
neighbour's wall, may be considered in the 
estimate of damages.— f^iw d: Lemieux, 
Tessier, Cross, Church, BoBBi, Doherty, JJ., 
Feb. 26, 1889. 

Interdiction of party for prodigality during 

pendency of suit — ConHnuaHon of pro- 

oeedings-^'Oosts, 

Held:—1, Where a party to a suit is inters 

dieted for prodigality pendente lite, he ceases 

to be capable of any further proceeding in 

the cause, and the instance must be taken up 

in his behalf by the curator appointed to 

him. 

2. An intervention in the suit, by the 
curator, for the purpose of assisting the 
interdict, is of no effect ; and an appeal by 
the interdict, so assisted by the curator, will 
be rejected. 

3. Where the opposite party has only 
raised the objection to the irregularity of 
the proceedings by his factum andaif^roent 
on the appeal, no costs will be allowed to 
him on the dismissal of the appeaX^^Oreene 
(k Mappin, Dorion, Ch. J., Cross, Boss^r 
Doherty, JJ., May 20, 1889. 

Malicious proceedings — Damages — • Injunction 
allowed after notice and subsequently dis- 
solved -— Prite-nom — Malice — Reasonable 
and probable cause-^Injunctian Act, Q., 41 
F.C.14. 
Held (Cross, J., diss.) :— la That no action 
lies for damages resulting from the issue of 
an ii^unction, unless such proceeding has 
been token maliciously and without probable 
cause. 

2a That the terms of the Statute', Q., 41 
Vict., cap. 14, sec. 4, providing that the writ 
of injunction shall not issue unless the person 
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applying therefor first gives good and sof- 
ficient security ** for the costs and damages 
" which the defendant^ or the person against 
<* whom the writ of injunction is directed, 
" may suffer hy reason of the issue thereof" 
are not to he construed as giving a right to 
damages pleno /tire from the mere fact of the 
dissolution of the injunction, and without 
proof that the petitioner for injunction acted 
maliciously and without prohable cause. 

3a That when a temporary injunction is 
allowed to issue after due notice to the de- 
iendant» and when an opportunity is thus 
afforded him of rebutting the charges con- 
tained in the petition for injunction, such 
defendant cannot subsequently claim dam- 
ages for the improvident issue of the writ, if 
he neglect to avail himself of the opportunity 
of denying these charges before the writ 
iasues. 

(Per totam cwriam) : 

4o. That the fact of the petitioner for 
injunction being %priU-nom for others, who 
are not proved to represent an adverse 
interest or to have acted maliciously, cannot 
afford any presumption of malice or of want 
of probable cause against such petitioner. 

5a That in the present case the published 
statements for the Company gave the res- 
pondent reasonable and probable cause for 
his proceedings.— ifonfr^o/ Street Ry, Co. & 
iittc^itf, Tessier, Cross, Church, Boss4, 
Doherty, JJ., May 28, 1889. 

(Confirmed by Supreme Court of Canada). 



fendant pleaded that he was entitled to com- 
pensate this sum with the amount he had 
on the draft for G.'s accommodation. 

B.M .'—1. That the judicial abandonment 
definitively settles the relative positions of 
the insolvent and his debtors and creditors ; 

2. That from the date of the abandonment, 
all the unsecured creditors acquire the right 
to be paid by contribution out of the pro- 
ceeds of the debtor's estate ; 

3. That compensation cannot take place 
to the prejudice of rights acquired by the 
insolvent's creditors by reason of the aban- 
donment, and therefore that creditors are 
without right of compensation for claims 
maturing after the abandonment— -iSttlticff ^9- 
q^wL V. QoMy deLorimier, J., June 22, 1889. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 20, 1889. 

Present: Lord Watson, Lobd Hobhousb, 
Sir Babnbs Pbaoock, and Sib Riosabd 
Couch. 

McDouoALL <& MoGhsbvt, 

Coniraci --Violaiion of condUion— Damages, 
Measure of. 

The respondent trans f erred one thousand shares 
of railway stock to the appellant y the former 
to have the right to redeem the stock withm 
two months from date, by paying 50 per 
cent of the nominal amount of the shares* 
The respondent made a sufficient tender 
within tiie dday, but t?ie appellant had di9* 
posed of the shares, and reused to receive 
the amount. In an acHon of damages by 
respondent, for breach of contract : 

Hbld: — That the measure of damages was the 
sum which respondent could have obtained 
for the shares beyond the amount which he 
had to pay to get them back ; and it not 
being dearly established that he could have 
sold the shares for more than this amount, 
or that appellant received any greater 
amount ther^or, apart from other and sub- 
sequent transactions, ihe action of damages 
was dismissed, 

The appeal was from a judgment of the 

«ToA|ipeariiiMoiitr«alLawReport8,5S.G. | Court of Queen's Bench for Lower Canada 



SUPERIOR COURT---MONTREAL. * 

BUI of exchange — Accommodation drafV-^Insol- 
vency — Compensation, 

On the 25th June, 1888, the defendant ac- 
cepted G.'s accommodation draft for $249.75 
at three months. On the 24th July, 1888, 
the defendant purchased goods from G. to 
the amount of $215. On the 26th July, 1888, 
6. made a judicial abandonment for the 
benefit of his creditors. On the 26th Sept., 
1888, defendant paid the accommodation 
draft 

In a suit by the curator to G.'s estate for 
the recovery of the $215, price of goods, de- 
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of December 7, 1887, setting aside the judg- 
ment of the Superior Court in an action 
brought by the respondent to recover damages 
for the alleged wrongful detention and con- 
version by the appellant of one thousand 
$100 shares in the capital stock of the North 
Shore Railway Ck>mpany of Canada. 

The judgment of their Lordships was de- 
livered by 

Sib Richabd Couch :— 

The respondent McGreevy being the owner 
of one thousand $100 8hfljres in the North 
Shore Railway Company, and being unable 
to pay a call of 60 per cent which had been 
made upon them, on September 14, 1882, 
transferred them to the appellant, who was 
also a shareholder in the company, and took 
from him a letter of that date, in which it 
was stated that the transfer had been made 
with the express condition that McGreevy 
would have the right to redeem the stock 
within two months from that date by pay-* 
ing 50 per cent, of the nominal amount of 
the shares— i^., $60,000, and any further 
call on the same that might be paid ** within 
said delay," with interest on such amount 
On the 13th November, 1882, McGreevy, by 
his notary, made a formal tender to Mc- 
Dougall of $51,125, being $50,000 and intei^t 
thereon at 6 per cent, and McDougall re- 
fused to receive the amount The declar- 
ation in the action states that the defendant 
illegally and fraudulently converted the 
shares to his own use, and sold and disposed 
of them to his own great profit and advan- 
tage, to wit, in the sum of $200,000, which 
sum the plaintiff could and would have 
realized on the said stock, had he not been 
deprived thereof by the defendant, and 
prays a judgment for $200,000, with interest 
and costs. 

On the argument of the appeal it was not 
disputed that the tender was sufficient, and 
the only question raised was whether the 
plaintiff was entitled to recover any damages. 
The evidence on that subject was this. Mc- 
Dougall had apparently obtained the control 
of the whole of the shares of the North Shore 
Railway Company, and on the 2nd Decem- 
ber, 1882, they were all transferred by him 
to Robert Wright, the treasurer of the Grand 



Trunk Railway. Wright's evidence was as 
follows : — 

" I received a transfer of shares of the 
North Shore Railway Company fix>m Mc- 
Dougall for a certain consideration. 

" G.-— That was in 1882, was it not ? J.— 
Yes. 

"Q.— Will you state what that consideration 
was? il.— The consideration was $250,000 
in cash, if I remember rightly ; that, I think, 
as far as I remember, was the only con- 
sideration. 

' Q.— Were you not to give him a certain 
number of bonds of the North Shore Rail- 
way Company? ^.— Well, I think there 
was some understanding about bonds, bat I 
don't clearly remember the terms of it 
There was to be a conditional isBiie of bonds 
to McDougall, I think. 

** Q.— Mr. McDougall did transfer to you 
the whole of the stock of the North Shore 
Railway Company ? ui-— He did. 

'' Q.~And after the transfer was made, 
the North Shore Railway Company issued a 
certain number of bonds, which you handed 
to McDougall, did you not ? ii— Some time 
afterwards. 

" Q.— What was the amount of the bonds ? 
A.—The amount of the bonds, I think, was 
$1,500,000, or it may have been a little more. 
I am speaking from memory. In round 
figures, $1,500,000. 

** Q.— Previous to the transfer to you of the 
stock of the North Shore Railway Company, 
no bonds had been issued by this company, 
had they ? A,- No ; the bonds were not 
created until long afterwards. 

** Q.— These bonds of the North Shore 
Railway Company were subsequently re- 
deemed or taken up by the Dominion 
Government, were they not? A — So I 
understand. 

« Q.— These bonds were a portion of the 
consideration of the transfer of the stock, 
were they not? A.—1 cannot say from 
memory what the conditions of the transfer 
of the stock were as regards the bonds, but 
I know the bonds were issued to McDougalL 

« Q.~ As a part of the consideration of that 
transfer, there was no further consideration 
given? ^.— Yes, there was. The bonds 
were issued in accordance with the agfee- 
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ment between the North Shore Railway 
Company and McDougall, in which there 
were several oonditions. One of the oon- 
ditions of that agreement was, that Mc- 
Doogall shonld assume all the debts of the 
North Shove Railway Company at the date 
of its transfer, and should complete certain 
works which the North Shore Railway Com- 
pany were under contract with the Govern- 
ment of Quebec to complete in Quebec, and 
theie may be some further conditions, but 
the agreement is on file and recorded in 
the minutes of the North Shore Railway 
Company in their minute book. 

" Q. — You are positive to state that there 
was no written agreement between you and 
McDougaU for the transfer to you of the 
stock of the North Shore Railway Company ? 
il.— Certainly, there was no written agree- 
ment between me and McDougalL I was 
not anthorized to enter into any such agree- 
ment 

'* Oros^-examined. Q.~When you speak 
of the transfer of shares by McDougall to 
you, Mr. Wright, do you include those that 
wers transferred by Sen^cal ? -4.— Certainly ; 
the whole of the stock of the North Shore 
Railway Company was transferred to me." 

WuL. Wainwright, assistant manager of 
the Grand Trunk Railway, said : — 

" Q. — Do you remember the transaction 
with reference to the purchase of the shares 
in the North Shore Railway Company by 
Mr. Wright, who was the treasurer, I think, 
of the Grand Trunk ? A,^l do. 

** Q.— Were you cognizant of the transfer 
at the time ? A. — I was. 

" Q.^ Mr. Wright, I presume, managed 
that transaction in his own name, but for 
the benefit of the Grand Trunk Railway 
Company ? il.— Yes. 

^ Q. — Do you remember the price that was 
paid for those shares ? A, — Yes, I think I 
remember; my recollection is that the 
amount that was paid was $250,000 in cash. 

" 0.— And what was paid in bonds of the 
company, do you know ? A— In regard to 
the transfer of the shares of the North Shore 
Railway, there was an obligation on the 
part of the Grand Trunk, that on receiving 
the shares of the North Shore Company, 



bonds would be created under the Act, pro- 
vided that in addition to the North Shore 
stock and the rights appertaining thereto, 
the parties with whom Mr. Wright was 
dealing for the Grand Trunk, would transfer 
certain other valuable franchises which were 
then in their possession. 

** Q.— Those bonds were afterwards hand^ 
over to the parties who made the transfer ? 
A, — ^The bonds were afterwards handed 
over. 

" Q.— To what value? A.—To the extent 
of one million and a half dollars. 

** Q. Do you know whether any written 
agreement was made with reference to this 
transaction? A. — I believe there was an 
agreement. 

« Q._Was that agreement between Wright 
and McDougall and SenScal ? ui.— Between 
Sendcal and McDougaU, and Mr. Wright, 
acting for his principals, I understand. 

•* Q. — You never yourself made this 
arrangement? A, — I had to do with it in 
connection with our solicitors, but Mr. 
Wright was acting as treasurer of the com- 
pany with respect to the shares. 

Q, — The negotiations connected with it 
were made by yourself? A.— I was present 
representing the company along with Mr. 
Bell, our solicitor." 

On the 29th June, 1883, an i^^reement was 
made between the North Shore Railway 
Company and Mr. McDougall and Mr. L. A. . 
Sen^cal, which was confirmed at a meeting 
of the directors of the company on the 27th 
July, 1883. The material jiarts, upon the 
present question, of this agreement are as 
follows ; — 

"2. That the contractors covenant and 
agree with the company, for the considera- 
tions hereinafter expressed, payable as here- 
inafter expressed, to find all labour, tools, 
plant, and material of all kinds required, 
and to build, construct, complete, and finish 
all the works mentioned in the schedule an- 
nexed hereto, and marked A. 

'' 7. That the whole of the said work shall 
be done and completed according to the re- 
quirements of the agreement dated 4th March, 
1882, and entered into by and between Her 
Majesty the Queen, acting for and on behalf 
of the Province of Quebec, by the Hon. J. JL 
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Chapleau, Premier, and Commissioner of 
Railways of that Province, thereinafter 
styled the Government, and the Hon. T. 
McGreevy, of the city of Quebec, Alphonse 
Desjaidins of the city of Montreal, all three 
members of the House of Comfnons of 
Canada, and L. A. Sen^cal, of the city of 
Montreal, gentleman, thereinafter styled the 
syndicate, and which agreement is ratified 
and approved by sect 1 of 45 Vict (Q.) ch. 
20, and is set out at the end thereof, etc. 

«8. That when the said work or any part 
of it is now under contract, they, the con- 
tractors shall and will assume the said con- 
tracts, and shall carry out the same, and pay 
and save harmless the company of and from 
all claims of the contractors aforesaid, and 
of and from all claims for material furnished 
heretofore, or which may be hereafter pro- 
vided by any one for the purpose of said 
work, and that the same shall be complete 
in all respects to the satisfaction of the said 
general manager. 

*' 9. That they, the contractors, shall and 
will pay off, discharge, and satisfy all claims 
and demands whatsoever against the com- 
pany up to and which existed on the 20th 
April now last past, inclusive, including 
interest to that date on the debt to the 
Quebec Government hereafter mentioned, 
and from all said claims they will hold the 
company harmless in all respects, save and 
except only principal of Government lien 
upon the railway, of $3,500,000, for which the 
North Shore Company reserve bonds for the 
payment thereof, and save and except also 
the amount of $75,000 to be paid to the city 
of Quebec or to the Quebec Government for 
the Palais wharf. 

"10. For the full completion of all the 
above works to the satisfaction of the gene- 
ral manager, the company will pay the con- ' 
tractor the sum to be paid over by the Que- 
bec Government, and which is chiefly to be 
paid on and upon completion of said works, 
such payments are to be made in manner 
and as received by the company from the 
said Quebec Government 

*' 11. That the company will at once hand 
over to the contractors the sum of $1,500,000 
in 5 per cent mortgage bonds of the Com- 
pany. 



; «12. That the above considerations shall be 
in fall satisfaction for the completion of all 
the said works, and for the payment of all 
claims and demands of all kinds above men- 
tioned, including interest to the 20th April 
last, on the sum due the Quebec Govern- 
ment, and the full purpose of this agreement 
by the contractore in all respects according 
to the spirit, true intent, and meaning 
thereot" 

The Superior Court having given judgment 
for the respondent for $83|500 damages* as 
being the clear profit realized by the appel- 
lant on the sale by him of the shares, both 
parties appealed to the Court of Queen's 
Bench (Appeal side), whose judgment is 
the subject of this appeal. By that judgment 
an enquiry by experts was ordered, and they 
were to report to the Superior Court what 
other property, franchise, or right, if any, in 
which McGreevy had no interest, were sold 
by McDougall and Sentod to Wright, in 
addition to the shares, and what were the 
relative values of the shares and the other 
property, franchise, or right sold, and what 
portion of the consideration paid by Wright 
or his principals applied to or represented 
the price of the shares. The grounds of this 
judgment were stated to be that the measure 
of damages was the sum which McDougall 
had received for the shares beyond the 
amount which McGreevy was bound to re- 
fund him in order to get them back, and that 
it appeared by the evidence that McDougall 
and Sen^cal sold the shares, together with 
other property in which it does not appear 
that McGreevy had any interest, for the 
price and sum of $250,000 in cash, and 
$1,500,000 in bonds of the North Shore Rail- 
way Company, which bonds were subse- 
quently disposed of by McDougall and Sen^- 
cal at 87i per cent of their nominal value, 
and subject to certain charges and obligations 
assumed by them, the nature of which is 
not clearly established by the evidence in the 
cause. 

Their Lordships cannot agree with the 
Court of Queen's Bench that it is proved 
that the bonds were part of the price of the 
shares. They are not unmindful of the 
answer of McDougall to the question, " What 
was the price or consideration that you re* 
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omved for the sale of the shares to Mr. 
Wright?'* who said, •*We got one million 
and a |)alf in bonds and a quarter of a mil- 
lion dollars in cash ; " or of SentoJ. who said, 
" I can tell yon now what we have sold the 
stock in the company for. The transaction 
was that we received $250,000 in cash and 
the bonds of the North Shore road for one 
million and a hal^ that includes everything 
for the stock and our rights;" or of Mr. 
Wright, whose evidence has been stated. 
The contract of July, 1883, which the res- 
pondent has not attempted to impeach, 
affords strong evidence to the contrary. 
None of these witnesses were referred to the 
written contract, and the answers which they 
gave to the general questions put to them 
probably had reference to the effect of the 
whole series of their transactions, and not to 
any one of them in particular. At the time 
that the shares were transferred to Wrf^jht 
there may have been an expectation of 
getting the bonds by a subsequent arrange- 
ment, which is mixed up in the memory 
of the witnesses with the transfer of the 
shares, but the written agreement clearly 
shows for what the bonds were to be given. 
There is no reference in it to the shares, 
and the 12th clause must refer to the agree- 
ment to hand over the bonds which immedi- 
ately precedes. Their Lordships cannot, in 
estimating the value of the shares, take the 
bonds into consideration, and they see no 
reason to suppose that McGreevy could have 
sold the shares for more than $50,000. Con- 
sequently, he has not sustained any damage, 
and his suit should be dismissed with costs 
in the Superior Court, each party paying the 
costs incurred by himself in the two appeals, 
as was adjudged by the Court of Queen's 
Bench. 

Their Lordships will hombly advise Her 
Mijesty to reverse the decree of the Court of 
Qoeen's Bench, and so to order. The respon- 
dent will pay the costs of this appeal. 

Judgment reversed. 

Sir Horace Dawy^ Q^C, Hon. A. Lacoste^ Q.C, 
(of the Montreal bar) and MacLeod FuUarton, 
for the appellant 

Hon. Geo, Irvine, Q.C., and Oore, for the 
vespQndent. 



APPEAL REGISTER-MONTREAL. 
Friday, November 16. 

Barnard tk Jfo/«m. — Motion to dismiss 
appeal, granted as to costs. 

McShane dt £n««on.— Motion to have cause 
declared privileged, granted. 

Laforce dt Maire et al. de Sord,^Ueajd on 
motion for leave to file authorization to ap- 
peal; and on motion for dismissal of appeal 
for want of authorization. CAY. 

Lambe es qual <fc Allan et oZ.— Motion that 
the case be declared privileged, as a matter 
of public interest, the action being for the 
recovery of the tax levied on commercial 
corporations. Motion rejected. 

AUantic <k North West R Co. & Decary et al. 
—Case settled out of Court 

Dvffet al, dt Pwari*.— Same entry, 

Religieuses Hotel Dieu <fc %ottin,— Heard 
on merits. C.A.V. 

McDonald dt Seaih et al <fc McDougaH— 
Heard. C.A.V. 

Dompierre & BanT.— Heard. CA.V. 

taniin <fc Fi//c de SU. Cunigonde.—SQitled 
out of Court 

Owens dc ^edafl.— Heard. CA.V. 

de. Chemin de fer Urbain ds TTt/acam.— 
Heard. CA.V. 

Saturday, Nov. 16. 

Laforce dc Maire et oL de Sorel — Motion for 
dismissal of appeal rejected with costs in 
favor of respondents; motion for leave to 
file authorization to appeal granted with 
costs in favor of respondents. 

Resthcr «fc Frhres des Ecoles Chritiennes.— 
Heard. CA.V. 

McLactdan de Accident Insurance Co. ofNJi^ 
—Part heard. 

Monday, Nov. 18. 

Royal InstiliUion dc Scottish Union Ins. Co. 
—Motion for leave to appeal granted. 

McLachlan ds Accident Insurance Co.— Hear- 
ing closed. C.A.V. 

Kehoe dc Chauveau, ds Dump^y.— Submitted 
de novo. CA.V. 

McShane dc Briwon.— Heard. C.A.V. 

Montreal Street Railway Co. ds Lindsay.— 
Heard. CA.V. 

Dorian ds Dorion — ^Two appeals, Nos. 68 
and 153. Part heard. 
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Tuesday, Nov, 19. 

Bergevin <Ss Tatchereau, <k ifotMrn.— Petition 
to take up instance granted. 

DeLaet <fc if aitettc.— Motion for new security 
granted ; costs to follow suit 

Bangue Jacques Carlier ds Za/omft;.— Petition 
for leave to appeal- G.A.V. 

City of Montreal ds FanoMe.^Case settled 
out of Court. 

Dorian ik Donon.— Nos. 68 and 153. Hear- 
ing closed. C.A.V. 

Jhhansen & Chaplin. — ^Heard- C.A.V. 

Exchange Bank of Canada ds Fletciher, — 
Part heard. 

Wednesday, Nov. 20. 

McCaffrey ds ScotL — Judgment confirmed. 

Dafngnon ds Roy. — Confirmed. 

CorporaHon of City of Sherbrooke & Dufott 
— Reversed, each party paying his own 
costs ; Tessier, J., diss. 

Montreal Street Ry. Co, dc City of Montreal.'^ 
Confirmed ; costs of first class. 

Langloisds ifonii.~Confirmed. 

Langlois dt Menard. — Confirmed. 

Dompierre dc Baril. — Reversed 

McDonald dt Seath et al.,dc McDougaU.^ 
Reversed ; costs of 2nd class. 

Kehoe ds Chauveau, ds Dwnphy. — Reversed, 
each party paying his own costs in appeal. 
Sheriflf Chauveau mis hors dc cow without 
costs. 

Foster d; Leggati. — Confirmed. 

Evans ds Darling. — Confirmed. 

Foisy I¥eniire et vir ds Wurtefe.— Confirmed. 

Foisy Frenihre etvir ds La Banque Molson. — 
Confirmed. 

Foisy Freni^e et vir d: Germain et al. — 
Confirmed. 

Omwm 4r -Bcdett.— Confirmed. 

Johansen ds Chaplin.— Con^rmed. 

Stanton ds Canada Atlantic Co. ds Bank of 
B, N. A. — Petition to take up instance. 
C.A.V. • 

Exchange Bank of Canada ds Fletc?ier» — 
Hearing resumed. 



INSOLVENT NOTICES, ETC. 

Quebee Official Oaz€U«,Nov. 23. 

Judicial Abandonmentt. 

Grevier Sl CosBon, tinsmithB and plnmben, Montreft], 
Kov.ld. 



Juli«a Detniret merohant tailor, Montraal, Nor. 8. 

Marie Louise DaniB, widow of 0. P. AOaid, grocer, 
MoDtreali Nov. U. 

William Moreau Foller.prodaoe merchant, Montreal, 
Nov. 19. 

Francois Xavier Lamothe, XTpton, Nov. 21. 

Daniel I^yons (D. Lyons k Co.). fruit dealer, Mon- 
treal, Nov. 14. 

Nephtali A. Parent, trader, Danvillei Nov. IS. 

Joeeph A. Rolland (J. A, Rolland Jc Gie.), boot and 
ihoe manufacturers, Montreal, Nov. 12. 

C. C. Snowdon & Co., Montreal, Nov. 12. 

Curaton Afipovnted. 

Rt Jos. Stanislaus J6rOme BeaulieuCJ. 8. Beaolieu k 
Cie.), Quebec—H. A. Bedard. Quebec, oniator, Nov. 14. 

i2e Julien Deguire, J. M. Marootte, Montreal, cura- 
tor. Nov. 18. 

Re Th^phile Desy, SU "nte.— H. A. Bedard, Quebec 
curator, Nov. 16. 

Rt Lafond f r^res, Montreal— Kent k Tnxootte, Mon- 
treal, joint curator, Nov. 20, 

Re John Reiplinger.— John Macintosh, Montreal, cu- 
rator, Nov. 19. 

i?« iU)biUille k Bemier.—Kent k Turcotte, Mon- 
treal, joint curator, Nov. 15. 

Re J. A. Rolland k Co.— G. Desmarteau, Montreal, 
curator. Nov. 20. 

Re J. B. Roy, Montreal.— Kent k Turcotte, Montreal, 
joint curator, Nov. 19. 

Dividends. 

Re Cyrllle Benoit, Verchdres.— Second dividend, pciy- 
able Dec. 4, Bllodeau k Renaud, Montreal, joint 
curator. 

Re E. McConkey, St. John's.— First dividend, pay- 
able Dec. 15. Kent k Taroottc, Montreal, joint curator. 

Re J. A. Dufresne, Gacouna.— Second and final divi- 
dend, p&yable Dec. 9, H, A. Bedard, Quebec, curator. 

Re Joseph Fiset. St Thomas.— First dividend, pay- 
able Doc. 15. Kent & Turcotte. Montreal, joint cnimtor. 

Re L. E. Gdlinas.- First and final dividend payable 
Dec. 10, J. E. Gtrouard. Drummondville, curator. 

Re Jarret f rdres. Montreal.— First and final dividend, 
payable Dec. 15, Kent k Tarcottct Montreal, joint 
curator. 

Re Elie Migneron, Ange Qardien.— First and final 
dividend, payable Dec. 15, Kent k Turcotte, Montreal* 
joint curator. 

Re Avila Perreault.— First and final dividend, pay- 
able Dec. 12, C, Desmarteau, Montreal, curator. 

Re J. N. Renaud, St. Janvier.— First and final divi- 
dend, payable Dec. 15, Kent k Turcotte, Montreal, 
joint curator. 

Re Eugene Roy, Quebec.— Second and final dividend, 
payable Deo. 9, H. K. Bedard, Quebec curator. 

Re G. E. Wilson, Valleyfield.— First and final divi- 
dend, payable Dec 15. Kent d: Turcotte, Montreal, 

joint curator. 

Sestaration at to propertv. 

Marie Josephine Hermenie Hurtublse vs. Sudide 
Bernard, trader, parish of Beloeil. Nor. 20. 

APPOINTMENTS, 

T. W. B. Lapointa, parish of St JMme. and F. X. 
Provost, Montreal, to be joint sherifT of the diatriot of 
Terrebonne, in the stead of Z. RoussiUe, i' 
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You Xn. DECEMBER 7, 1889. No. 49. 



The Cronin case is one of the greatest com- 
bats which jostice has had with crime. Enor- 
moua difficnltieB must have heen encountered 
in secaring the attendance of witnesses. In 
obtaining a jury, nine weeks were consumed, 
in the conTse of which time 1,115 talesmen 
▼ere examined. Then a formidable conspi- 
racy for corrupting the jury was discovered. 
Judge, counsel, witnesses, all appear to have 
been threatened with violence or death. In 
the Uuce of all this, State-Attorney Longe- 
Becker's address to the jury is a remarkably 
bold and fearless utterance, which shows 
that the bar is not forgetful of its traditions, 
and gathers strength from the gravity and 
importance of the circumstances in which it 
is called to discharge its functions. 



hi McAllister y. Detroit Free Press Cb.^Morse, 
J., of the Michigan Supreme Court, (Oct 11, 
1889), answering the pretention " that a news- 
paper in this day and age of the world, when 
people are hungry for the news, and almost 
every person is a newspaper reader, must be 
allowed some latitude and more privilege 
than is ordinarily given under the law of 
libel as it has heretofore been understood," 
expressed himself strongly against the accep- 
tance of such doctrina " In other words," 
be said, " because the world is thirsting for 
criminal items, and the libel in a newspaper 
is more far-reaching and wide-spread than it 
used to be when tales were only spread by 
the month, or through the medium of books 
or letters, there should be given greater im- 
mnnity to gossip in the newspaper, although 
the harm to the person injured is infinitely 
greater than it would be if published other- 
wise. The greater the circulation, the greater 
the wrong, and the more reason why greater 
care should be exercised in the publication 
of personal items. No newspaper has any 
right to trifle with the reputation of any citi- 
zen, or by carelessness or recklessness to 
injure his good name and fame or business. 



And the reporter of a newspaper has no more 
right to collect the stories on the street, or 
even to gather information from policemen 
or magistrates out of court, about a citizen, 
and to his detriment, and publish such stories 
and information as facts in a newspaper, 
than has a person not connected with a news- 
paper to whisper from ear to ear the gossip 
and scandal of the street. If true, such 
publication or such speaking may be privi- 
leged, but if false, the newspaper as well as 
the citizen must be responsible to any one 
wronged or damaged thereby. It is indig- 
nity enough for an honest man to be arrested 
and put in prison for an oflfence of which he 
is innocent, and for which indignity ofttimes 
he has ho redress, without being further sub- 
jected to the wrong and outrage of a false 
publication of the circumstance of such arrest 
and imprisonment, looking toward his guilt, 
without remedy. And no sophistry of rea- 
soning, and no excuse of the demand of the 
public for news, or of the peculiarity and 
magnitude of newspaper work, can avail to 
alter the law, except perhaps by positive 
statute, which is doubtful, so as to leave a 
party thus injured without any recompense 
for a wrong which can even now, as the law 
stands, never be adequately compensated to 
one who loves his reputation better than 
money." 

Only a few cases with us attain the dignity 
of existence for twenty years. The litigation 
arising from the commencement of the St 
Joseph Street expropriation was, we believe, 
one of them. The Warsaw Courier, however, 
refers to a law suit, recently terminated at 
Warsaw, which has lasted four centuriea 
The object of litigation was a piece of uncul- 
tivated grotfnd of forty acres between the 
estates of Orlowo and Podlowo, which was 
claimed by the two proprietors of them. 
The suit was commenced in 1490, and was 
after all brought to an end by amicable 
arbitration. 

The oflSce of Chief Justice of Prince Edward 
Island, which recently became vacant by the 
death of Chief Justice Palmer, has been 
filled by the appointment of the Hon. W. 
W. Sullivan, Q. C, Attorney-General for the 
province, 
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SUPERIOR COURT^MONTREAL* 

Lessor and lessee — Obligations of lessor — Arts. 
1618,1614, 1641, aC—Damage cavsed by 
fall of leased premises — ArL 1055, C,C.^ 
Married tpoman — Action for personal in- 
juries. 
Held :— 1. In an action brought by a mar- 
ried woman in this province it will be presu- 
med that she is common as to property with 
her husband, in the absence of proof of her 
matrimonial domicile or of the law which 
regulates it 

2. Following WaMron dt WhiU, M.L.R, 3 
Q.B. 375. A married woman, common as to 
property, may bring an action in her own 
name, authorized by her husband, for 
personal injuries. 

3. The owner of a building is responsible 
for damages caused by the falling or giving 
way of a portion of it, where the accident 
occurs either from want of repairs, or from a 
defect in its construction. 

4. The obligation of the lessor towards 
the lessee is similar to that of the owner. 

5. The wife of the lessee is entitled to in- 
voke the conditions of the lease, or the 
obligations arising from the relation of lessor 
and lessee, in an action for personal injuries 
suffered by her from the defective condition 
of the leased premises. — Simmons v. EHiott^ 
Tait, J., June 28, 1889. 

Sale ofimmovables—PtMrparlers—Remedy of 
Vendor-'Folle ench^e. 

Held .—Where the conditions of a sale 
of immovable property have been settled 
or practically settled between the parties, 
but the interval between the pour 
parlers and the preparation of* the deed of 
sale is so long as to change the conditions, 
there is no longer the consent necessary to 
complete the contract of sale. 

Semblei that the vendor of immovable 
property, on the refusal of the buyer to carry 
out the contract, cannot sell the property at 
at the folle enchkre of the buyer, and claim 
the difference of price from such buyer as 
damages.— Pepin v. Seguing de Lorimier, J., 
Nov. 2, 1889. 

* To ftppeftr in Montreal Law Reports, 5 S.C. 



Insolvency — Unpaid vendor^Privilege—Ddaya 
—ilrte. 1998, 2000, CG 

Held : — That the privilege granted to the 
unpaid vendor by Art 2000, C.C, can be ex- 
ercised only within 15 days from the date of 
sale, in cases of insolvency.— 7n re McDougallj 
Logie & Co,y& Riddeily d: Leyendecker, Gill, J., 
June 30, 1888. 



Taxation of Costs — Notice to adverse party — 
Art, 479, aa R—Execuium for part of 
judgment-^ An. 581, C.C.P. 

Hdd : — That the practice under the ordin- 
ance of 1667, tit 33, requiring notice to the 
adverse party of taxation of costs, waa not 
affected by the passing of 20 Vict ch. 44, s. 
90 (C S.L.C. ch. 83, s. 151), reproduced in Art 
479,C.C.P., and such notice is still required. 

2. (Johnson, J., diss.) That an execu- 
tion bad for part is bad for the whole : and 
so where an execution issued for debt, in- 
terest and costs, and it appeared that the 
costs had not been regularly taxed, the execu- 
tion was annulled on opposition afin d' anr*u- 
ler.— Scott V McCaffrey et vir, In Review, 
Johnson, Taschereau, Wurtele, J J., Dec. 29, 
1888. 



COURT OF QUEEN'S BENCH 

Montreal, Nov. 22, 1889. 

Coram Dorion, Ch. J., Tbbsibr, Baby, Chubch, 
Bossfe, JJ. 

Robin dit Lapointb, appellant, and Bbi^rb^ 
respondent 

Motion for substitution — Costs, 

The respondent moved for substitution of 
attorney. 

The appellant contested, and, as to costs, 
contended that the costs of the motion should 
be against the party presenting iu 

The Court held that the costs must be 
costs in the cause, and follow the event of 
the suit. 

Pre^vst & Bastien for appellant « 

C, L. Champagne for respondent. 
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CHAISCERY DIVISION. 

London, June 7, 1889. 
B^ore Kbkewich, J. 
Be Cazsnovb. 

CaZBNOYB v. CAaSENOVB. 

Legacy — Abatement'— ImmediaU Legacy to 
Widow. 

A testator bequeathed a legacy of 1,000/. to 
his wife, to be paid to her immediately after 
his deoeasCi hut the will contained no indica- 
tion as to priority of payment The estate 
being insufficient for payment in full of all 
the l^acies, the question arose whether, 
having regard to the decision in Re Hardy ; 
Wdls V. Banmck, 50 Law J. Rep. Chanc. 241 ; 
LR 17 Chanc. Div. 798, the lOOOZ. legacy 
must be paid in full or should abate. 

Kekewicu, J., followed the decision in 
Blower y. Morret, 2 Ves. Sen. 420, and dissen- 
ting from Wells v. Barwick, held that the 
legacy must abate. 

APPEAL REQISTER-'MONTREAL, 
Thursday^ Nov. 21. 

Baslien <fc Ckarland.— Motion for dismissal 
of appeal granted as to costs. Motion for 
substitution granted. 

Btulien & Chagnon. — Same entries. 

Bill & Ferreri. — DSmtement by respondent 
Ferreri from interlocutory judgment, and 
discontinuation of his action. No one ap- 
pears. C.A.V. 

Laforce <k Le Maire et al de 5oreZ.— Heard 
on merits. C.A.V. 

Websierik 2by/or.— Heard. C.A.V. 

MorUreal Loan dc Mortgage Co. & Ledair, — 
Motion for substitution granted. 
Friday, Nov. 22. 

Barnard dc MoUon. — Motion that the 
declaration and plea in the original action 
be joined to the record. C.A.V. 

Robin Lapointe d: Brih'e.— Motion for sub- 
stitution granted ; costs to follow suit. 

Brvli Buasieres de iVew5/.— Heard. C. A V. 

Marion & H. M. Postmaster General, — 
Heard. CA.V. 

Saturday, Nov. 23. 

Barnard <fc Molson. — Motion of Nov. 22 
granted. 



Banque Jacques Cartier is ioZonde.— Motion 
for leave to appeal rejected. 

Stanton d: Canada Atlantic R, Co. <k Bank 
of B. N. A, — Petition to take up instance 
granted, with option to defendant to declare 
within 15 days whether he contests the 
signature; and to plaintiff to file further 
proof of same. 

HiU <fc jpCTTm.— Ordered that the copies of 
disietement filed, be received as part of the 
record, the Court not having to pronounce 
thereon. 

Cie. de Chemin de Fer Urbain & TFtiacom.— 
Confirmed. 

Marchessavlt <fc Durand. — ^Confirmed. 

Champagne <Ss i2oM.— Confirmed. 

Low & Oemley. — Confirmed. Motion for 
appeal to Privy Council. To stand till 25th, 

Glasgow & London Ins» Co, & Lord.— Con- 
firmed. 

Browne & Xord.-— Confirmed. 

Dick & Canada Jute Co. —Two appeals. 
Confirmed. 

Canada Jute Co. <k Dtci.— Confirmed. 

LecUiire et ai. & Dessaint. — Reformed as to 
amount of damages which are reduced to 
$2,000. Costs of appeal in favour of ap- 
pellants 

Monday, November 25. 

NordJieimer <k Hutchinson, & Campbell et al. 
— Petition en reprise dHnstance granted. 

Stanton & Canada Atlantic Railway Co, — 
Motion of D. N. Stanton, petitioner for reprise 
dHnstance, for leave to withdraw original sale 
and transfer from Balch to Stanton, upon de- 
positing certified copy. Granted. 

Wells d: Burroughs. — Motion to dismiss aj)- 
peal Rejected without costs. 

Tarte dit Larin^e <Sc TaUlefer. — Petition for 
leave to appeal from interlocutory judgment 
C. A. V. 

Hampson <Sg Wineberg. — Motion for leave to 
appeal from interlocutory judgment C.A.Y. 

Low & Gemley. — Motion for leave to appeal 
to Privy Council. Granted. 

Exchange Bank de Fletcher.— 'ELeaximg re- 
sumed and closed. C. A. V. 

Peloquin dc Cardinal. — ^Heard. C. A. V. 

Commissaires d^Ecole de la paroisse de St. 
Marc dc Langevin, — Part heard. 
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Tuesday, November 26. 

Ex parte R, X, C/atuon.— Petition to be ap- 
pointed a bailiff. Granted. 

Commiuaires d^EcoU de la paraiue de St. 
Marc a Xan^evin.— Hearing resumed and 
closed. C. A. V. 

Barnard & ifotson.— Part heard. 

Wedne&dasy^ November 27. 

Hamipmm ds Wineberg.-^'NLoiion for leave to 
appeal. Rejected. 

Watt 4r Fraser, dc Twrcotte. — Judgment re- 
versed, and action dismissed. Motion for 
leave to appeal to Privy Cooncil. Granted. 

To\xrville & i2ifeAte,<£rj&..CIem(ra.— Judgment 
confirmed, and cross appeal dismissed ; each 
party paying his own costs on the appeal and 
cross appeal. 

Ritchie d: TourviOe.'-No, 31. Reversed; 
action dismissed with costs of Superior Court, 
each party paying his own costs on the ap- 
peal 

Holt ds ife^^.— Reversed. 

Tarte dit Larivihre et oi. ds jfati/e/sr.— Leave to 
appeal from interlocutory judgment Granted. 

Mail Printing Co. dc Cie, de Jesus, ds TurcoUe 
— Confirmed, Cross and Church, JJ., diss. 

Raphael dc Maqfarlane, — Confirmed, Cross 
and Church, JJ., diss. Motion for leave to 
appeal to Privy Council. Continued to next 
term. 

Oilman de CampbeU, — Reversed without 
costs. 

Religieuses de VHdtel Dieu dc iSt^outn.— Re- 
versed, and action dismissed, sauf d se pour- 
voir, 

Montreal Street Railway Oo, dc City of Montreal. 
— ^Motion for leave to appeal to Privy Council. 

aA.v. 

Owmond dc Les Religieuses de VHdtel Dieu,— 
Petition for leave to appeal from interlocutory 
judgment. C- A. V. 

The following causes were dismissed for 
default to proceed within the year: — 

Penhall & London & Lancashire Life Ass. 
Co. ; Hall & Morkill ; No. 70. Dorion & Dorion ; 
Giroux <& Lafontaine dit Surprenant 

Barnard d: Molson, — Hearing continued to 
next term. 

The Court adjourned to Jan 16, 1890. 



THE ITALIAN SCHOOL OF CRIMINAL 
JURISPRUDENCE. 

In Italy has arisen of late years a new 
school of criminal jurisprudence. The names 
of the chief representatives of the *' positive 
school of criminal law," as they generally 
descril>e themselves (Lombroeo, Ferri, 
Yirgilio, Garofalo, Marro, Colajanni), are 
sometimes heard of here; and the recently 
published work of the last writer, entitled 
" La Socialogia Criminale," is not unknown. 
But the tenets of the new school are pro- 
bably known to few persons in this country, 
lawyers and jurists not excepted. Profsssor 
Lombroso, who perhaps best merits the title 
of the leader of the movement, in the intro- 
duction to his classical work, "L'Uomo 
Delinquente," is able to enumerate in every 
country, England not excepted, advocates 
of his theory. English writers of reputation 
long ago applied the methods of the new 
school to the study of the problems of 
criminal insanity; the Italian authorities 
ungrudgingly admit their obligations to 
Thompson's " Psychology of Criminals" and 
to Dr. Maudsley's brilliant works. But 
English and German investigators deal with 
isolated parts of the subject; outside Italy 
there is no group of investigators who syste- 
matically employ in the whole field of crime 
the methods of investigation of the writers 
of the Archivio di Psichiatria, Sdenze Penali e 
Anthropologia Oriminale per servire oUo Studio 
ddV Uomo Alienato e Delinquenie, to cite the 
full title of the chief organ of this school. 
They claim to have already revolutionised 
criminal jurisdiction. It was only fitting, 
they sometimes add, that this step should be 
first taken in the country of Vico, Beccaria, 
Filangieri, and Rossi. 

If their conclusions are paradoxical, some 
of their premises are truisms. Every one 
agrees that habits, hereditary instincts, 
physical infirmities, count for much in crime. 
It often is not a mere accident or a casual 
episode in the criminal's life. He is in the 
dock because he was born and trained to be 
there. Even when his crime does not mani- 
festly appear to be the result of his natnrei 
closer investigation, a study of the ante- 
cedents of his parents or ancestors generally, 
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it 18 said, reyeals the existence of some in- 
ternal canae. So many apparently acci- 
dental crimes are reversions to ancestral 
habits. Men who know nothing of jaris- 
pnidenoe have an instinct of this truth. Why 
do juries in every country, disregarding the 
monition of judges and the plain letter of the 
law, acqnit or find extenuating circumstances 
in &vour of those whom the lawyer would 
condemn? Because, says Garofalo, in his 
"Criminalogia," they are better logicians, 
deeper savants, than the judges who direct 
thenu They have truer ideas about crime 
and the nature of Vuomo delinquente than the 
jurist with his metaphysical notions about 
*' guilt" and "responsibility." The latter 
has studied crime, but not the criminal ; and 
if we are to get real knowledge, the subject 
must be taken away from the lawyer and 
put into the hands of the ethnologist and the 
anthropolc^st 

We say advisedly "ethnologist," because 
the key to the doctrine of Lombroso, Marro, 
and other representatives of th^new school, 
is the assumption that what may be called 
criminal man is a distinct variety of the 
human race; a variety with many pro- 
nounced characteristics of physical de- 
generacy; a class of persons with distinct 
anatomical and pathological peculiarities 
which can be described and tabulated. 
Some of these peculiarities are, it is admitted, 
obscure, but the work of investigation is only 
in its infancy. But the first duty of the 
criminal jurist is to investigate and classify 
these characteristics. Lombroso, Ferri, 
Marro, and other writers, claim not only to 
have revealed the existence of a true 
criminal type, but to have made considerable 
progress in describing the natural history of 
this race and its varieties. There is a dis- 
tinct criminal type marked by pathological 
defects and revereions to some inferior an- 
cestor. Thia or that crime is not committed, 
it is said, by accident; a naturalist can tell 
by a glance at the teeth or claws of a wolf or 
bear what must be their prey; and the 
students of criminal anthropology hope to 
predict from a study of the physique of the 
criminal the precise form of his ofience. 
And, undoubtedly, in their books is a great 
ahow of system and a large accumulation of 



interesting observationB well worthy of 
study. They have collected valuable in- 
formation, for example, as to what the 
German writers call, the ''Lehre von den 
Degenerationszeichen " — physical defects 
and anomalies, the common concomitants of 
vice and criminality. They compile tables of 
classification of offenders, from one of which 
we take a characteristic extract: '* Third 
class of offenders, (a) Offenders in whom 
is a preponderance of hereditary internal 
causes- Clinical form of offence— offences of 
self-indulgence, grievous bodily injuries in- 
flicted without premeditation, arson. Pre- 
disposing causes—in most cases descent from 
cretin parents, old age or youth. Deter- 
mining causes — atmospheric influences, 
temporary mental excitement Organic 
characteristics — frequency of fair hair ; 
general development of the body incomplete ; 
frontale microcephalic, and preponderant de- 
velopment of the posterior part of the 
cranium ; thick short limbs ; appearance of 
cretinism or physical atrophy ; frequency of 
hernia. Biological characteristics— specific 
senses obtuse. Mental characteristics— ar- 
rest of intelligence, or beginning of senile in- 
sanity ; want of social education ; character, 
generally less dangerous than in the other 
forms, (b) Offenders in which is a pre- 
ponderance of internal morbid causes- 
Clinical form of the offence— housebreaking, 
repeated cases of wounding ; homicide and 
murder. Predisposing causes — descent from 
parents who were drunkards and criminals; 
former maladies affecting the cerebrospmal 
axis; drunkenness; previous convictions; 
poverty. Determining causes— greed, de- 
bauchery, vengeance. Organic characteristics 
— general development of the body regular ; 
pronounced development of the facial bones, 
deformities of the cranium, frequency of scars 
and wounds on the head, fierce physiognomy, 
tattooing frequent. Biological characteristics 
— marked fondness for alcohol ; diminution 
of the sense of touch and capacity of feeling 
pain. Mental characteristics— intelligence 
not very defective, but profound deterioration 
of the moral sense; precocity in self-in- 
dulgence and in criminality, taking ever 
graver forms; impulsiveness; inclination to 
debauchery; tendency to suicide; cynicism; 
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cure almost hopeless, (c) Offenders in whom 
is a grave combination of innate internal 
causes and morbid acquired causes- Clinical 
form of offence — numerous homicides ; mur- 
ders. Preponderating causes— drunkenness, 
epilepsy or insanity in parents, father and 
mother married at advanced age; wounds 
in the head and cerebro-spinal affections- 
Determining causes— maniacal excitement, 
melancholic or epileptic raptus. Organic 
characteristics — combination of many signs 
of degeneracy and morbidness ; malforma- 
tion of the cranium ; wounds on the head. 
Biological characteristics— change in the 
specific senses ; general insensibility and loss 
of power of movement Mental charac- 
teristics — exaggerated impulsiveness ; cor- 
responding changes in the intelligence and 
affections; tendency to suicide; character 
extremely dangerous ; incurable." 

Professor Benedikt, and many other dis- 
ciples of the new school, have made minute 
examinations of the brains of celebrated 
offenders ; and we are confidently told that 
their brains ''show a deviation from the 
normal type, and that criminals are to be 
viewed as an anthropological variety of their 
species, at least among the cultured races." 
Lavater did not rely more confidently upon 
the truths of physiognomy than does Pro- 
fessor Lombroso. Here is his description of 
the omicidi obUiuili : " They have the cold, 
glassy, immobile look, the eyes sometimes 
bloodshot; the nose often aquiline or hooked, 
always full ; strong jaws, long ears, large 
cheek-bones, hair crisp, abundant and dark, 
and the canine teeth prominent, thin lips, 
often nervous contractions of one side of the 
face 60 as to give a grimacing or threatening 
look . • . . Of the forgers and rogues whom I 
have studied, many have a physiognomy 
marked by singular good nature, recalling 
the clerical profession; a necessary condition, 
if the victim is not to be put on his guard. 
.... As a rule, the born criminals had pro- 
jecting ears, plenty of hair, scanty beard, 
puckered or wrinkled foreheads, square or 
projecting chins, large cheek-bones ; in short, 
a Mongolian and sometimes a negro type 
.... I find a great resemblance between 
the look of a murderer and that of a cat 



when she is lurking in ambush or about to 
spring.*' 

Marro, in his work " I Caratteri dei delin- 
quenti," says : *' In this class homicidal 
criminals are mostly sons of old parents, 
insane sufferers from epilepsy, or drunkards." 

One observer writes : ** My studies of 
living persons have revealed to me, in the 
phy Hiognomy of prisoners, want of symmetry , 
high-cheek bones, large jaws, absence of 
beard, constitutional pallor, retreating fore- 
heads, teeth overlapping, crooked noees, 
dark-coloured hair, and general prevalence 
of the signs of degeneracy. Among women, 
masculine physiognomies, but generally 
fewer anomalies than among men.'' 

Marro, and in fact, most observers, lay 
stress upon the want of beards in many 
male criminals; and they find abundant 
verification in statistics of the proverbs, ap- 
pearing in many forms—" Dieu me garde de 
rhomme sans barbe," and the coanterpart, 
" A mulieribus barbatis et inimicis recon- 
ciliatis cave-V As to the significance of the 
ear there is a general consensus; Knecht, 
who examined the ears of 1,214 male 
criminals, found that the muscles of that 
organ in the great majority of cases showed 
anomalies. There is a general admission as to 
the prevailing ugliness of the criminal class. 
Lombroso has collected curious evidence as 
to the resemblance between the skulls of 
famous criminals, and those of the Papuans 
and negroes. Other observers are not less 
struck with the long arms of habitual 
criminals, and they see in this and some 
other facts, evidence of the reversion to the 
type of the anthropomorphic apes. The re- 
semblance of ruomo delinquente to the savage 
extends, we are told, to the mental and 
moral nature. He has the same inability 
as the savage to reflect and foresee, or to deny 
himself the pleasure of the moment He hss 
the same love of violent pleasures, the same 
dislike to persistent exertion, the same 
capacity to be momentarily energetic, the 
same insensibility to pain, the same inability 
to feel pity or awe. He is addicted to tattoo- 
ing ; and, strange fact, his slang or argot 
and the inscriptions scrawled on the walls of 
his prisons are like what is in use among tlie 
rudest tribes. In short, he is a belated 
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say^e; a specimen of primitive man pre- 
oerved to modem society — as distinct an 
ethnological fact as the Red Man or the in- 
digenous Australian. And accordingly the 
pages of the Archivio di Pinrhiatria and other 
organs of the new school are full of papers in 
which the peculiarities of this race are 
described just be a naturalist might write of 
the Fu^ans or Bushmen. 

Such are the chief principles and methods 
of the new school. We are more impressed 
by the uniformity of the method employed 
than that of the results attained by it In 
fact> the latter are strikingly conflicting. 
What one observer declares to be true of a 
type of criminals another fails to find, and 
the more careful representatives of the new 
school are content to maintain that the 
proportion of congenital anomalies is dis- 
tinctly greater in a given number of 
criminals than in a given number of non- 
criminals. That there is au element of truth 
in all this; that certain criminals have 
generally certain physical and mental char- 
acteristics ; that there is an hereditary pre- 
disposition to certain offences, is manifest. 
A multitude of familiar facts prove it There 
is, for example, the well-attested history of 
the progeny of a drumkard ; 200 thieves and 
murderers and 288 paupers and prostitutes 
traced their lineage to him. We have before 
ua genealogical trees every branch of which 
has borne evil fruit One and all have been 
epileptic, scrofulous, or thievish. The figures 
accumulated by the new school put it beyond 
doubt that certain physical malformations 
and abnormal features, hitherto unsuspected, 
are very often found in certain classes of 
criminals ; the fact was observed by Aristotle. 
Writers on criminal jurisprudence have long 
investigated the varieties of insanity leading 
to crime ; it can scarcely be doubted that 
truth will gain, and jurisprudence be im- 
proved, by similar investigation extended to 
criminalfi whom we could not without 
violence to language describe as insane. We 
may safely admit, if the teaching of the new 
school be verified, the probability of a revolu- 
tion in the treatment of some classes of 
offenders. The distinction so much insisted 
upon between crimes due chiefly to innate 
internal causes and those attributable to out- 



side circumstances may prove fruitful in 
consequences affecting the treatment of 
criminals- Upon some of them the sentences 
now inflicted are puerile ; if they are proved 
to be habitually dangerous, is it reasonable to 
suppose tlmt when they have been in prison 
a short time they have earned the right to go 
at large and be treated as other citizens? As 
to other criminals the sentences upon them 
are alike cruel and inefficacious. The law 
now seeks to cure those whom science pro- 
nounces incurable, and it punishes those who, 
wisely treated and placed under restraint 
might be cured. Guilty or not guilty, im- 
prisonment or death, cannot be the last word 
of society on this subject ; and it is no idle 
dream to look forward to the time when in 
regard to not a few complex crimes the pre- 
sent simple forms of sentence will be as anti- 
quated as in complicated civil matters is the 
old common law form of judgment 

The new school has carried into all 
varieties of crime a method which can 
scarcely fail to revolutionise as to some 
points the practice of the criminal law. But 
sound sense is mixed up with much crude 
matter of the kind which we used to get 
from the Social Science Congress. There is a 
tendency to assume that the guilt of a prisoner 
and the age of a horse may be determined in 
the same way — by an examination of the 
teeth. We must, too, protest against the 
exaggerated contention of the new school 
that not to transient causes— naisery, drink, 
want of education, the temptations of sur- 
rounding circumstances, evil example — ^but 
to settled hereditary habits, physical mal- 
formations, and something in the blood, is 
due the great majority of crimes. Not merely 
is this not proved, but the contrary is made 
clear. Some of the abnormal characteristics 
described in the works to which we have re- 
ferred might, given other circumstances and 
a favourable milieu, be the instruments of dis- 
tinction. Granted that the habitual criminal 
is a savage— even the lowest savages, the 
Fuegians, for instance, may be improved. 
Darwin found in Jemmy Button, a fair 
sample of the Fuegians, whose ancestors had 
eaten each other in due coune, the making 
of a good citizen. The clever brigand and 
the admirable gens d^artnee may not in their 
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origin be very dissimilar. The exclamation 
of Baxter, on seeing a inarderer led to execu- 
tion often occars to every humble and just 
minded person. And if the teaching of the 
new school be true, would society act other- 
wise than it does nine times out of ten? If 
the form of verdict were not "guilty ** but, as 
has been suggested, "proved dangerous," 
would the prisoDor fare differently from 
What he does ? If the " positivist school " of 
criminal jurisprudence wereeverto influence 
legislation, terminology would be most 
affected ; the judge, the jury, the gaoler, and 
the executioner would act in the main as 
they do now.— London Times, 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette^ Not, SO. 

Judicial AbandonmenU. 

Q^6on Beanohesne, Sootstown, Nov. 22. 

Theophile Brodenr, St. Liboire. Not. 28. 

Qeorge B. Campbell, Windsor Mills, and Marie 
Vitaline Berthelette, widow of late John Campbell, 
doing badness under name of the Windsor Creamery 
Co., Not. 21. 

Marie Lonise Oarean, doing bnsiness ander name of 
" Boyer fr^re/* Montreal, Nov. 22. 

Alfred L. O. Dugal, farrier, Qaebeo, Nov. 29. 

C. N. Falardeaa, trader, I'Ancienne Lorette, Nov. 
22. 

Arthur Foamier, grocer, doing business as A. 
Foamier & Co., Montreal, Nov. ?5. 

George Gaavreaa, boot and shoe dealer, Montreal, 
Nov. 20. 

P. Oingras k Cie., ooal dealers, Qaebeo, Nov. 27. 

John C. Moore, contractor, township of Kingsey, 
Nov. 22. 

F. H. Parsons, trader, Coleraine, Nov. 26. 

Louis Weinstein, trader, Coatioook, Nov. 22. 

Curaton appotnted. 

Be Andr^ Bean regard. —J. Morin, St. Hyacinthe, 
curator, Nov. 2fi. 

Be Eadide Bemard. trader, Beloeil. — J. P. M. 
Bedard, Belcoil, curator, Nov. kO. 

Be Maurice Bernard, absentee, St. Germain de 
Grantham.— Kent & Turcotte, Montreal, joint curator, 
Nov. 25. 

Be Charles Carignan, Weedon.— Kbnt & Turootte, 
Montreal, joint curator, Nov. 21. 

Be Marie Louise Danis, widow of 0. P. Allard, 
grocer, Montreal.— T. Gauthier, Montreal, cututor, 
Nov. 22. 

Be Duncan Everett Dewar, trader, Aylmer.— R. H. 
Kloek, Aylmer. curator, Nov. 8. 

Be Phil^BS Faucher, trader, St. Francois Xavier de 
Brompton.— J. A. Begin, curator, Windsor Mills, 
Nov. 21. 

Be Guenette & Co., St Dominique.— J. 0. Dion, 
St Hyadnthe, oarator,Nov.21. 



Be D. I^roni k Co., frait dealers, MontnaL— Chaa« 
Hollis. Montreal, curator, Not. 27. 

Be N. Mass^, fils, Three Rivers.— Kent ^Torootte, 
Montreal, joint ourator, Nor. 22. 

Be J. P. Morin, Stanhope.— Kent k Turoottei Mon- 
treal, joint curator, Nov. 21. 

Be Louis Ovide Roy, trader, St Fran^oia Birito 
du Sud.— H. A. Bedard. Qnebee, ourator, Nov. 2& 

Be Roy, frire k Deshais, Sootstown. — MilUer k 
Griffith, Sherbrooke, joint curator, Nor. 21. 

Be S6B6eaX k frdre. — C. Desmarteaa, MontrMkl, 
curator, Nov. 25. 

^e C. C. Snowdon, hardware merchant. Montreal.— 
P. S. Rosi, Montreal* curator, Nov. 2S. 

Be J. J. Trudeau, deeeased, Famham.— A. Tnr- 
eotte, Montreal, curator, Nov. 10. 

Be George Watson, Montreal (abaentee). — W. J. 
Common, Montreal, curator. Nov. 27. 

Dividende. 

Be Ghapdelaine k Laeouture, Sorel.— First and 
final dividend, payable Deo. 19, C Desmarteaa, Mon- 
treali curator- 

Be Frank A. Desroehes, St. J^rOme. — First and 
final diridend, payable Dec 9, Bilodeaa A Renand. 
Montreal, joint curator. 

Be Marie Louise Danis, widow of 0. P. Allard, 
grocer.— First dividend, payable Dec 10, T. Gauthier, 
Montreal, ourator. 

Be Wm. F. Pagelf.— Diridend declared, S. C. Fatt, 
Montreal, ourator. 

Be H. E. Pelletier, trader, Ste. Louise.- Second 
and final dividend, payable Dec 16, H. A. Bedard, 
Quebec, ourator. 

Be J. A. P. Benaud, Drammondvillc— First and 
final dividend, payable Dec 9, Bilodeau k Renand, 
Montreal, joint ourator. 

Be C. A. Simard, St Hyacinthe.- First dividend, 
payable Dec. 17,G. H. Henshaw, jr, Montreal, oarator. 
Separation a§ to Pr perty, 

Emma Casler vs. Angus Mclntyre Thom, Montreal, 
Nov. 2a. 

Aleiina David vs. Omer Alain, agent, Montreal, 
Nor. .^ 

Mary Sarah Farrellvs. Thomas Connolly, cabinet 
maker, Montreal, Nov. 28. 

Notarial mintUee transferred. 

Minutes of A.B.GIadu, N.P., St Michel d'Tamaaka, 
transferred to L. P. Veronneau, N.P., of the same 
place, Nov. 21. 

Meeting oi Leffielqjlure, 

For despatch of business, Jan. 7, 1890. 



GENEBAL NOTES. 
Chang R8 on thk ScomsH Brnch.— Lord Mure, one 
of the oldest of the Scotch judges, who is in his 
seventy-ninth year, has resigned his judgeship in the 
Court of Seraion. For some time paat his lordship 
has not been in robust health. Lord Mure was oalled 
to the bar in Scotland in December, 1S31, and appoint- 
ed a judge of session in January, 1865. Uii resigna- 
tion will elevate Lord M*Laren from the Outer House 
to the First Division of the Ooort of Session. 
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The manufacturers of patent medicines 
seem to have been extremely lucky in escap- 
ing actions for the deleterious effects of their 
compounds, for in a recent case, Blood Balm 
Cb. V. Cooper, Supreme Court of Georgia, 
Oct 14, 1889, the Court said it had searched 
eaiefnlly without finding any case in which 
the question had been decided. Perhaps 
much research was needless when the 
principle which must govern the case was 
dear. The decision was to the effect that 
where the proprietor of a patent medicine 
places on the bottle containing it a label 
recommending it for certain diseases, and 
directing the size of the dose to be taken, 
and it is shown that the dose contained such 
a quantity of a certain poison as to injure 
plaintiff when he took it, the proprietor is 
liable for the damage, whether he sold the 
medicine to plaintiff directly or to a druggist 
to be resold, from whom plaintiff purchased 
it The Court said : " In the case of Thomas 
V. Wincfutter, 6 N. Y. 397; 57 Am. Dec. 455 ; 
1 Thomp. Neg. 224, referred to by counsel 
in this case, the question decided was that 
a dealer in drugs and medicines, who 
carelessly labels a deadly poison as a harm- 
less medicine, and sends it so labelled into 
market, is liable to all persons who, without 
fault on their part, are injured by using it 
as such medicine in consequence of the false 
labeL It is not denied by counsel in this 
case that the doctrine cited is sound and 
correct law, but the present case differs from 
that case, and mainly in this: There the 
drug sold was a deadly poison, and the 
wrong consisted in putting a label upon the 
same which indicated that it was a harmless 
medicine ; "whereas in this case the medicine 
sold was not a deadly poison, and no label 
was put upon it which was calculated to 
deceive any one in this respect. But ac- 
companying the medicine was a prescription 
of the proprietor, stating the quantity to be 
taken; and the evidence tended toshow that 
the quantity thus prescribed contained 



iodide of potash to such an extent as, when 
taken by the plaintiff, produced the injury 
and damage complained of. The liability 
of the plaintiff in error to the person injured 
arises, not by contract, but for a wrong com- 
mitted by the proprietor in the prescription 
and direction as to the dose that should be 
taken. We can see no difference whether 
the medicine was directly sold to the defend- 
ant in error by the proprietor or by an inter- 
mediate party to whom the proprietor had 
sold it in the first instance for the purpose 
of being sold again. It was put upon the 
market by the proprietor, not alone for the 
use of druggists to whom they might sell 
it, but to be used by the public in general, 
who might need the same for the cure of 
certain diseases, for which the proprietor 
set forth in his label the same was adapted. 
This was the same thing as if the proprietor 
himself had sold this medicine to the defend- 
ant in error, with his instructions and direc- 
tions as to how the same should be taken." 



ESTATES OF COLONIAL SHARE' 

HOLDERS. 

The following despatch is published in the 

Canada Gazette ;— o _ 

Downing Strhbtt, 

13th September. 1889. 

My Lord,— I have the honor to transmit 

to you a copy of the Imperial Revenue Act 

of 1889, and to request that you will cause 

Sections 18 and 19 to be published for infer- 

mation in the Colony under your Govern- 

ment ^ , . _ _ 

During the sittings of the Colonial Con- 
ference in 1887, the attention of Her Majesty's 
Government was called to the Companies 
(Colonial Registers) Act, 1883, which had 
the effect of requiring probate or letters of 
administration to be taken out both in the 
Colony and in this country in respect of the 
wills or estates of Colonial Shareholders hold- 
ing shares on the Colonial Registers of Banks 
and other Companies. The proceedings on 
the subject at pages 76 and 107 of Parliament- 
ary Paper C. 5091, Volume 1, and the papers 
then laid before the Conference, are printed 
at pages 47, 48, 49 of the Parliamentory Paper 
C. 5091, Volume II. The promise given in the 
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former that this (qievance should be reme- 
died has now been redeemed by the passing 
of Section 18 for the purpose. 

A somewhat similar complaint was brought 
to the notice of Her Majesty's Government 
in connection with policies of Life Insurance 
issued in the Colonies by Insurance Com- 
panies carrying on business in the Colonies, 
but haying their head office in the United 
Kingdom. The sums recoverable under such 
policies were held to be assets situated in 
the XlDited Kingdom : and under Section 11 
of the Imperial Revenue Act, 1884, the pro- 
duction of a grant of representation from a 
Court in the United Kindom, by probate, or 
letters of administration, or confirmation, 
was necessary to establish the right to re- 
cover or receive such amounts. 

The hardship of this provision upon per- 
sons who had no real connection with the 
United Kingdom has been recognised, and 
Section 19 has been passed to remove it 
I have the honour to be. 
My Lord, 
Your Lordship's most obedient 

humble servant, 
KNUT8F0RD. 
The Officer Administering 

the Government of Canada. 



COURT OF QUEEN'S BENCH- 
MONTREAL,* 
BaUway— Damage caused by tparksfrom loco- 
motive — Regponnbility of Company — 
PreacripHon — Joint action by ingurers and 
owner of bttUdings destroyed. 
Held :— 1, (Following Orand Trunk Railway 
Co. & Meegany M.L.R., 1 Q.B. 364), That a 
railway company is responsible for damage 
caused by sparks escaping from its locomo- 
tives, even in a case where the company has 
complied with all the requirements of the 
law, and has used the most approved appli- 
ances to prevent the escape of sparks. 

2. The insurers who liave paid part of the 
loss, and are subrogated pro tanto, and the 
owner of the buildings destroyed, may sue 
jointly for damages, for their respective 
claims. 



3. The prescription of one year under 4^ 
44 Vict. (Q.) c. 24, & 6, applicable to claims 
for damages against provincial railways, ap- 
plies where the damage was caused by a 
train of a company under provincial control, 
though the train was running at the time on 
a portion of the line of a federal railway 
company over which the former had running 
rights. 

4 The same prescription applies though 
the provincial railway before the accident 
occurred, had been transferred by 46 Vict 
(D) c. 9, s. 27, to Dominion controL North 
Shore R. Co. A McWUlie et al, Dorion, Ch. J., 
Tessier, Cross, Church, Boss^ J J., Feb. 26, 
1889. 



SUPERIOR COURT— MONTREAL.* 

Mandamus — Expropriation — Commissioners 
whose powers have lapsed. 

Commissioners appointed for expropriation 
have two duties, (1) to appraise and deter- 
mine the indemnity for each property re- 
quired, and to make and deposit a report of 
their appraisements; and (2) to apportion 
the cost among those who are to bear it 

Held .'--That when the Commissioners have 
made and deposited the report of their ap- 
praisements, or when the delay for the 
completion of their work of appraisement 
and for the deposit of their report has ex- 
pired without such deposit being made, all 
their powers as experts for the purposes of 
valuation cease, and a writ of mandamus 
will not then lie, to compel them to proceed 
(as they were by law bound to do) to value 
the residue not exceeding fifty feet in depth, 
of a property, taken for the improve- 
ment— Gti^rm V. Proctor y Wurtele, J., June S, 
1889. 

City of Montreair^Widening of SL Lawrence 
Street'^2 Vict. ch. 79, ». 243. 
Held .—That under 51-62 Vict (Q.), ch. 79, 
H. 14, as revised and consolidated by 52 Vict 
(Q.) ch. 79, s. 243, the portion of the in- 
demnity payable by the City, for the ex- 
propriation of the property required for the 
widening of St Lawrence Street, may pro- 



*To appear in 



Reports, 6 Q.B. 



* To appear in Montreal Law Reports, 6 S.C. 
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perlj be paid out of the capital funds of the 
City, and not out of the annual revenue. — 
Ex pcarU Foster, and The City of Montreal, 
Wurtele, J., May 17, 1889. 



SaU^Qoode congigned cu BampUs to test market 
. — What eomtitutes acceptance. 
Held :^ThAt where goods are forwarded 
without order from the consignee, but along 
with goods ordered by him— the object of 
the consignor being to test the market, the 
evidence necessary to establish acceptance 
by the consignee must be much clearer and 
more positive than if the goods had been 
consigned to order in the usual way. 8o, 
where two cases of accordeons were con- 
signed without order, but amongst other 
goods ordered; and the consignee paid the 
freight bill upon the whole coosignment, but 
complained of the price and quality of the 
accordeons, and declined to accept, unless 
certain deductions were made for broken 
articles (which offer was not accepted by the 
consignor), it was held that the payment of 
freight and the opening of the cases were 
not sufficient to constitute acceptance of 
goods not specially ordered. — Trester v. 
TSteter, in Review, Taschereau, Wurtele, 
Tait> JJ., Dec. 22, 1888. 

Procedtare—Beview^Depont—ArL 497, C. C. P. 
"Defendants uniting in one inscription — 
Petitory AcHon, 

Hdd : — ^1. Several defendants may inscribe 
in Review by one inscription, though they 
pleaded separately in the Court of first 
instance. 

2. In such case they are only obliged to 
make a single deposit in Review. 

8. If the defendants have pleaded separate- 
ly, and the plaintiff inscribes in Review, he 
is obliged to make a separate deposit for each 
ooBteetation, unless the defendants have 
united in a single appearance before the 
Court of Review, in which case only one de- 
posit is necessary. 

4. In a petitory action a deposit of forty 
dollars is required, whatever may be the 
amount sought to be recovered.—^. A. Land 
Co. V. Yates; Qaudry v. Oaudry ; Bulger v, 
Bulger 9 in RevieWf Jett^, Wurtele, Davidson, 
JJ., April 23, 1889. 



Demande en garantie—ContestaUon^—Riponse 
en droit. 
JugS: — Que lorsque 1e d6fendeur en garan- 
tie refuse de prendre le fait et cause du 
demandeur en garantie, il ne pent lui op- 
poser que des moyens qui auraient pour 
effet de le d^charger de la garantie, et qu'- 
une d^ense contenant des moyens qui 
tendraient ^ faire renvoyer Paction principale 
sera rejet^, quant ^ ces moyens, sur r^ponse 
en droit— Beaudreau v. Jarret, Wurtele, J.. 
16 sept, 1889. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, August 1, 1889. 

Ptesent : — Thr Earl of Sblbornb, Lord 
Watson, Lord Brahwhll, Lord Hob- 
HOUSB, 8iR Richard Couch. 

North Shore Railway Co. (defendants), 
appellants, and Pion et al. (pUintifb), 
respondents. 

Navigable river^ Riparian owner^Right of 
access— Obstruction by raUvoay company— 
Damages-^Remedy. 
Hbld :— 4^rTOtn^ the decision of the Supreme 
Court of Canada (14 Can. S.C.R 677), 
which reversed the decision of the Queen's 
Bench, P.Q. (9 Leg. News, 218), That a 
riparian owner on a river, whether navi- 
gable or not navigable, is entitled to recover 
damages from a railway company for o6- 
struction of the access to his property from 
the river. 
2. The railway company in Vie present case not 
having complied uith the provisions of the 
Quebec Consolidated Railway Act, 1880, 43- 
44 Vxct. (Q.), sec, 7, with reference to com- 
pensation, the person whose access ufas 
obstructed tow entitled to bring an action at 
law for the iniury and diminution in value 
occasioned to his property. 
The appeal was from a judgment of the 
Supreme Court of Canada (14 Can. S.C.R. 
677) reversing a judgment of the Court of 
Queen's Bench, P.Q. (9 Leg. News, 218; 12 
Q.L.R. 205). The judgment of the Court of 
Queen's Bench reversed the decision of Mr. 
I Justice Casault, in the Superior Court. Mr. 
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Jotftioe Ramsay dissented from the jadgment 
in appeal. (See 9 Leg. News, 213.) 

The jadgment of their Lordships was deliv- 
ered by 

Thb Earl of Sjclbosnb:— 

The appellants in this case are a Canadian 
railway company, against whom an action 
was. brought by the respondents, tanners at 
Quebec, in October, 1883. The respondents 
carried on their business upon riparian land 
belonging to them, which had a frontage of 
considerable length to the St Charles, a tidal 
navigable river within the limits of the har- 
bor of Quebec. The appellants in 1883 made 
their railway upon the foreshore of that river, 
by means of an embankment, extending 
along the entire length of the respondents' 
frontage, not, however, taking any part of the 
respondents' land ; and in this embankment 
they left one opening, 15 feet wide and 12 or 
13 feet high, opposite to the tannery, through 
which the river was accessible at low tides 
and at some (but not all) high tides. With 
that exception, they cut off all access to the 
water from the respondents' land, which, be- 
fore those works were executed, was always 
accessible for boats at high water along its 
whole frontage. The appellants also made 
another opening, just outside the boundary of 
the respondents' land, and opposite to the 
end of a public street, through which the 
respondents might, except at certain high 
tides, have found access by means of that 
street to the water. No compensation or in- 
demnity was paid or offered by the appel- 
lants to the respondents ; who brought their 
action, complaining that they had been un- 
lawfully shut out from their access to the 
river, and asking for damages, and that the 
company might be compelled to demolish 
and remove the obstruction. 

On the 26th of March, 1885, Mr. Justice 
Casault, of the Superior Court of Lower 
Canada, gave judgment for the plaintiffs, not 
ordering the demolition or removal of the 
railway company's works, but giving $5,500 
as damages for the permanent deterioration 
and diminution in value of the plaintiffs' 
land, independently of the trade carried on 
upon it. On appeal, the Court of Queen's 
Bench for Lower Canada, by a majority of 
four out of five judges, reversed that judg- 



ment The grounds of rpversal, as stated on 
the face of the order, were : that the com- 
pany had not taken any part of the plaintiffs' 
land, nor caused it any physical damage 
(" dommage matirid "), but "had only by con- 
" structing their railway between the plaiti- 
" tiffs' property and the river, deprived them 
" of the power, which they had previously 
" had, of communicating freely with the river, 
" and of the advantages of the navigation for 
" the purposes of their business ; and that this 
" power of access to the river was not an ex- 
** elusive advantage, but, on the contrary, 
'* might be exercised by all the Queen's aub- 
" jects, and conferred upon the plaintiffs no 
*' more than indirect advantages, without 
'' giving them the right to an indemnity for 
" the loss of those advantages.** 

The plaintiffs appealed to the Supreme 
Court of Canada, which, on the 20th of June, 
1887 (also by a majority of four out of five 
judges), reversed the judgment of tbe Court 
of Queen's Bench, and restored and afiirmed 
that of the Superior Court of Lower Canada. 
The present appeal to Her Majesty-in-coancil 
is from that judgment 

It appears clear to their Lordship% that the 
judgment of the Court of Queen's Bench, 
which tbe Supreme Court reversed, could not 
be maintained upon the grounds assigned for 
it, unless the rights which belong by the law 
of Lower Canada to tlie owners of riparian 
lands, on the banks of a river which is not 
navigable, are denied to them when the river 
is (as in this case) navigable and tidal. 
Unless that proposition can be established, 
what was said by Lord Cairns in the case of 
Lyon V. FishmcmgerB Co, (1 App. Ca. 671) must 
be as true and as applicable in Quebec as in 
England. Distinguishing the public right of 
navigation from the rights belonging to tbe 
owner of tbe riparian land, as such. His 
Lordship said ; ** When this right of naviga- 
tion is connected with an exclusive access to 
and from a particular wharf, it assumes a 
very different character. It ceases to be a 
right held in common with the rest of tbe 
public, for other members of the public have 
no access to or from the river at the particu- 
lar place, and it becomes a form of enjoyment 
of the land and of the river in connection 
with the land, the disturbance of which may 
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be vindicated in damages by an action or re- 
stndned by an injanction." 

In the view of their Lordships, this case 
raises for decision two, and only two, sub- 
stantial questions ; first, whether the land of 
the respondents (plaintiffs below) has suf- 
fered, by the execution of the railway com- 
pany's works, any such damage or injury as 
to make an indemnity due to them from the 
company; and, secondly, whether the re- 
spondents have taken the proper course for 
obtaining that indemnity, if it is their right 
In their Lordships' judgment, the first of those 
qnestions must, upon the facts, be answered 
in the respondents' favor, unless it can be 
made out that by reason of some distinction, 
in the law of Lower Canada, between navig- 
able or tidal and non-navigable rivers, they 
had not those rights as riparian owners in 
the loem in quo, which they would have had 
if the river had not been navigable. Upon 
this point tlieir Lordships consider that the 
burden of proof was upon the appellants ; 
the Supreme Court has held the contrary ; 
and their Lordships could not advise Her 
Majesty to reverse the judgment of that 
Court, unless satisfied that it was erroneous. 

In Miner v. OUmour (12 Moore, 157), this 
tribunal determined, after two arguments 
(in 1858), that with respect to riparian rights 
(in that case the river was not tidal or 
navigable), there was *'no material dis- 
tinction between the law of Lower Canada 
and the law of England." 

Lord Kingsdown delivering the judgment 
of the Committee, said: — "By the general 
'* law applicable to running streams, every 
"riparian proprietor has a right to what 
''may be called the ordinary use of the 
** water flowing past his land ; for instance, 
'* to the reasonable use of the water for his 
"domestic purposes, and for his cattle; 
*^ but, further, he has a right to the use of it 
" for any purpose, or what may be deemed 
'' the extraordinary use of it, provided he 
** does not thereby interfere with the rights 
" of other proprietors, either above or below 
** him." 

The question, whether this general law 
was, in England, applicable to navigable and 
tidd rivers arose, and (with the qualification 
only that the public right of navigation must 



not be obstructed or interfered with) was 
decided in the affirmative by the House of 
Lords, in Lyon v. Fishmongera Co, (1 Appw Ca. 
671). That decision was arrived at, not 
upon English authorities only, but on grounds 
of reason and principle, which (if sound, as 
their Lordships think them) must be ap- 
plicable to every country in which the same 
general law of riparian rights prevails, unless 
excluded by some positive rule or binding 
authority of the lex locL The reasons as- 
signed by Chief-Justice Dorion in the Court 
of Queen's Bench, for the judgment of that 
Court, were not addressed to any distinction 
in principle between riparian rights on the 
banks of navigable or tidal, and on those of 
non-navigable rivers, but they treated the 
complaint as if it turned upon a claim to 
use, not the plaintiffs' riparian land, but the 
beach or foreshore belonging to the Crown, 
for access to the river. If this had been so, 
and if the plaintiffs' land had been at all 
times divided from the river by a dry beach 
or foreshore in the nature of a public high- 
way, open to all the Queen's subjects, ^the 
same question might have arisen here, which 
was considered and determined in England 
in the case of the Metropolitan Board of Works 
V. McOxrtJiy (7 Eng. & Ir. App., p. 243). But 
that is not the state of facts with which their 
Lordships have to deal. The grh>e, or fore- 
shore, is not mentioned in tlie plaintiffs* 
declaration, which alleges an obstruction of 
the plaintiffs' access to "the river St Charles," 
and the construction of a quai, about 15 feet 
high, completely shutting off the plaintiffs' 
access to the said ''river;" and that the 
plaintiffs' access from their property to the 
•'said river" had been rendered impossible. 
The fact being established by the evidence, 
that the plaintiffs' bank was always accessi- 
ble with boats at high water, what was said 
in Lyon v. FUhmongerif Co, (1 App. Ca. 683). is 
equally applicable here:— "It is true that 
" the bank of a tidal river, of which the fore- 
" shore is left bare at low water, is not always 
" in contact with the flow of the stream ; but 
** it is in such contact, for a great part of every 
" day, in the ordinary and regular course of 
" nature, which is an amply sufiicient fouu- 
" dation for a natural riparian right" 
The only ground of distinction suggested 
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between a non-navigable river (such as that 
in Miner v. OUmour) and a navigable or tidal 
river, forming at high water the boandary of 
riparian land, was that in the case of a 
non-navigable river the riparian owner is 
proprietor of the bed of the river, ad medium 
jfUum aquse, which, in the case of a non-navig- 
able river such as the St Charles, belongs to 
the Crown. The same distinction was conten- 
ded for in Lyon v, Fishmongen^ Company ; 
but the House of Lords, on grounds with 
which their Lordships concur, thought it 
immaterial. Lord Cairns rejected the pro- 
position that the right of a riparian owner to 
the use of the stream depends on ownership 
of the soil of the stream ; he adopted the 
words of Lord Wensleydale in Ouisemore v. 
Richard (7 H. L. 372) ;— " The subject of 
*' right to streams of water flowing od the 
" surface has been of late years fully dis- 
'' cussed, and by a series of carefully con- 
''sidered judgments placed upon a clear 
" and satisfactory footing. It has now been 
*' settled that the right to the enjoyment of a 
" natural stream of water on the surface, 
" ex jure natyr«f belongs to the proprietor of 
" the adjoining lands, as a natural incident 
" to the right to the soil itself, and that he is 
" entitled to the benefit of it, as he is to all 
** the other natural advantages belonging to 
" the land of which he is the owner. He has 
<* the right to have it come to him in its 
" natural state, in flow, quantity and quality, 
" and to go from him without obstructiou, 
** upon the same principle that he is entitled 
** to the support of his neighbour's soil for 
" his own in its natural state.'' 

It was said in the samo case of Lyon v. 
Mshmongera" Company, p. 683: "It is, of 
" course, necessary for the existence of a 
" riparian right that the land should be in 
" contact with the flow of the stream ; but 
" lateral contact is as good, jure naturm as 
" vertical; and not only the word * riparian,' 
*' but the best authorities, such as Miner v. 
•* Oi/mour, and the passage which one of your 
" Lordships has read from LordWensleydale's 
" judgment in Cfuuemore v. Richards, state the 
" doctrine in terms which point to lateral 
•* contact rather than vertical." This is 
followed by the words already cited as to its 
being snfiicient that this contact should exist 



daily, in the ordinary and regular coarse of 
nature, though it may not continne daring 
the whole of any day. 

Their Lordships have considered the 
authorities referred to in support of this 
part of the appellants' aignment, and they 
are of opinion that none of them tend to 
establish the non-existenoe of riparian rights 
upon navigable or tidal rivers in Lower 
Canada, or to show that the obstruction of 
such rights, without Parliamentary authority, 
would not be an actionable wrong, or that, if 
in a case like the present, the riparian owner 
would be entitled to indemnity, under a 
statute authorizing the works on condition 
of indemnity, the substituted aooess by 
openings, such as those which the appellants 
in this case have left, would be an answer 
to the claim for in Jemnity. The French law 
prevailing in Lower Canada recognizes gen- 
erally, in cases of this nature, the right of 
acch and Borlie; and under that law any 
substantial obstruction of it, by persons in 
other respects authorized, would give (prima 
facie) a right to indemnity. The only 
authorities relied upon by the appellants to 
which their Lordships think it necessary 
now to refer, are two Lower Canada cases, 
the Queen v. Baird (4 L.C.B. p. 325), and 
Stams V. Molson (M.L.R, 1 Q.B. pp. 425-431), 
and a modern French case in re Joanoe 
Rousseray, quoted from the second part of 
Sirey's Decisions of the Imperial Courts in 
1865. 

In the Queen v. Baird there was upon the 
facts, as proved, no question of riparian right, 
or of any obstruction of access to the river. 
The dispute related to land which the nuns 
of a certain religious house at Quebec had 
reclaimed from the foreshore of the river, so 
that the water ceased to flow over it (4 L. C 
R., p. 339), and to which the Crown had 
afterwards established its title. The only 
question was whether the Crown could 
grant it to other persons, without giving 
that religious house a right of preference 
or pre-emption, and this question was de- 
termined in favour of the Crown. In the 
grant actually made, there was a condition^ 
reservlDg free access to the inhabitants there, 
and to the public generally, to pass and re- 
pass at all times over the wharves and roads. 
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That case throws no light apon the present 
ooDtioveiBy. 

In SUxmes v. MoUon (M. L. R, 1 Q.B. 425, 
decided in 1886) riparian land fronting on 
the River St Lawrence was taken by a 
r^lway company, and a separate sum 
was assessed as indemnity for the loss of the 
river frontage belonging to that land. This 
the Court held to be wrong, on the ground, 
apparently, that nothing ought to have been 
valued, except the land taken to which that 
irontage belonged. It is not clear to their 
Lordships that the Court, in that case, meant 
to determine that the land ought to have 
been valued asifithadno frontage to the 
Kiver St Lawrence, or as if it possessed no 
riparian rights. If the decision ought to be 
regarded as having any such consequence, 
their Lordships could not hold themselves 
bound by it upon the present appeal. 

CTo be continued.] 



COUR DE POLICE 

Montreal, 2 octobre 1889. 
PrSsent :— M. C. Dksnoybbs, J. S. V. 
La Rbinb v. Jos. Bbunbt. 
Common Barratry, 

Pte CusiAM.^Le defendeur est accuse du 
delit de droit commun, appel^ "Common 
Barratry." 

IVaprds les definitions, ce d^lit consiste H 
snsciter, encourager ou maintenir des proc^ 
et des querelles entre d'aiUres personnes. 

La preuve centre le defendeur est qu'il 
aurait particip^ II feire emettre quatre prece- 
des par les cours de Montreal. Dans deux 
cas c'etaient des saisiea-arrdts k la poursuite 
de sa propre Spouse, dont il est s^pare de 
biens, et dans les deux autres cas, des saisies- 
arrets ^ la poursuite de sa fills d'adoption— 
I'epouse du plaignant— pour faire executor 
leg jugements rendus en leur favour. Ces 
jugements ne sont pas m^me contest^s, pas 
plus que les declarations des tier»^aisis. 

Je maintiens que le present accuse avait 
un int^ret suffisant dans ces instances pour 
JQstifier son intervention. 

Plainte renvoyee. 



COUR DE POLICE 

MontrAal, 9 octobre 1889. 
Prisent:^^. G Dbsnoyhrs, J.S.P. 
Majoe v. Labblul 
Dhertionpar vn apprerUi. 

Jugi:—l. Qu'un engagement verbal en 
vertu de Particle 5,617 des Stat refondus, P.Q., 
doit etre fait en presence de temoin, avAre 
que le maitre ou son epouse. 

2. Ces demiers sont temoins competents 
pour prouver le deiit de desertion, (Stat re- 
fondus, Canada (1859), ch, 103, sec. 46— Stat 
ref. P.Q , art 5,625— mais ne le sont pas pour 
prouver I'engagement verbal. (Code civil, 
arta 1205, 1231, 1232.) 

3. Le maitre, k defautde preuve ecrite, 
pent offrir son ferment quant aux conditions 
de ^engagement etc., mais seulement dans 
le cas d'action pour salaire par les domertiques 
ou serviteurs de ferme— {Code civil, art 1669, 
tel qu'amende par le Stat refl P.Q., art 6,816.) 

4. Le mineur pent valablement s'engager 
comme apprenti, sans Tassistance de son 
tuteur— son contrat n'est pas nul de plein 
droits mais seulement annulable pour lesion. 
^MetrissS et al. v. Bravlt, 4 L. C J. 60; Oagnan 
V. Sylva, 3 Leg. News, 332 ; Bdiveau v. Duches- 
neau, 22 L. C. J. 168 ; et CoUeret v. MarHn, 
9 Leg. News, 212. 



RECENT U.S. DECISIONS. 

Railroads— Fire8.'-(1) In an action against 
a raibx)ad company for negligently setting 
fire to woods on plaintiff's land lying near 
by, it appeared that defendant allowed com- 
bustible material to accumulate along its 
track, and that the fire originated therein 
shortly after a train passed. As the train 
went by the place where the fire began, wit- 
nesses stated that the smoke and sparks 
poured from the engine thickly ; the sparks 
being larger than usual It did not appear 
that the engine was not properly provided 
with a spark arrester, or that it was out of 
order or mismanaged. Held, sufficient evi- 
dence of negligence to warrant a verdict for 
plaintiff. (2) The fact that the fire passed 
through lands of another before reaching 
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plaintiff's woods does not render defendant's 
negligence the less the proximate cause of 
the injury. Vandenburgh v. Truax, 4 Den. 
464 ; PoUeU v. L(mg, 56 N. Y. 200.— N.Y. Court 
of Appeals, Oct 8, 1889. (TNeiU v. New York 
0. dt ff. Ry. Co. Affirming 45 Hun, 458. 



INSOLVENT NOTICES, ETC. 

Qudtee Official Gazette^ Dec 7. 

Judicial Abandonmentt. 

Samuel S. Armatrong, trader* Cranboome; distriot 
ofBeauoe,No¥.30. 

John BanU} plumber, Montreal, Dee. S. 

Jaoob A. Josephson, trader, Montroal, Deo. 2. 

Albert Lefebvro. trader, parish of Laprairie, Doo. 4. 

Francois Xarier Mercier, trader, 8t. Hyacinthe, 
Deo. 2. 

Geo. St. J'orre & Co., grocers, Quebco,Deo. 3. 
Cvratora appointed. 

Re A. William Beattie, Dunham.— T. F. Wood, Dun- 
ham, ourat^r, Kov. ^. 

Rei.O. Bellerose* Sorel.—Kent &, Turootte, Mont- 
treal, joint curator, Deo. 2. 

Re Boyer. frdre, Montreal.— G. de Serres and J. M. 
Marcotte. Montreal, joint curator, Not. 29. 

Re A. Fournier & Co.— G. Desmarteau, Montreal, 
curator, Dee. 3. 

Re George Gauvrean.— C. Desmarteau, Montreal, 
curator, Dee. 4. 

Re Narcisite Lemire, St.Zephirin.— Kent k Turootte, 
Montreal, joint curator, Dec. 2. 

Re Pacaud k Pr^F08t,Sorel.— Kent ATurcotte.Mont- 
real, joint curator, Dec. 2. 

Re Naaaire Provost, Sorel.— Kent k Turootte, Mont- 
real, joint curator, Dec. 2. 

Re L. Vigoant, St. John's.— Kent k Turoctte, Mont- 
realt joint ourator, Dec. 4. 

Dividendii, 

Re Julie Doschesnes, Montreal.— First and final 
dividend, payable Dec. 21, T. Gauthier, Montreal, 
curator. 

Re Donnelly k McCallum.— First and final dividend, 
payable Deo. 27, C. Desmarteau, Montreal, ourator. 

Re Alexander Uoule.— First and final dividend, pay- 
able Dec. 28, C. Desmarteau, Montreal, ourator. 

Re H. Samson.— First and final dividend, payable 
Deo. 19. D. Arcand. Quebec, curator. 

Separation an to Property. 

Caroline Boyer vs. Napoleon Roohon, carter, Beau- 
hamois, Nov. 29. 

Blise Gandet vs. Francois Xavier Brault, clerk, 
Montreal, Deo. 5. 

Jane Mcintosh vs. John McCoWan, clerk, Montreal, 
Nov, 30. 

Emelia Orsali vs. Henri Rainaud, Montreal, Nov. 23. 



GENERAL NOTES. 
QuEKif's Counsel.- Mr. James Alex. Lougheed, of 
Calgary, and Robert Edwin Jackson, of Victoria,B.C., 
have been appointed Queen's Counsel. 



Patrick's Will.— An elderly lentleman, who knew 
something of law, lived in an Irish village where no 
solicitor had ever penetrated, and was in the habit of 
arranging the disputei of hii neighbours and makinv 
their wills. At a a early hour one morning he mm 
aroused from his slumben by a loud knocking at the 
gate* and putting hii head oat of the window, ho 
asked who was there. 'It's me, yer honour— Paddy 
Flaherty. I oould not get a wink of sleep thinking of 
the will I have made.' ' What's the maUer with tho 
will ? ' said the amateur lawyer. ' Matter indeed/ 
replied Pat, 'sure I've not left myself a three-leggod 
stool to sit down upon ! ' 

MosAL Ikfluknos op pRiaoiia ov rRisomu. — 
Prince Krapotkin recently gave a lecture in Manches- 
ter on the above subject. He contended that prisoners 
took no interest in their work, and lost their se1f-re»- 
pect by wearing prison clothes. One grave result of 
imprisonment was the loss of physical and mental 
energy, and it has been clearly demonstrated that, if a 
person once went to prison, the chanees were that ho 
would go again. It was stated that there is in this 
country, as also in Germany, a movement on foot to 
obtain shorter sentences upon prisoners. He advo- 
cated the prevention, and not the punishment, of erimo. 
Physical features were important factors in crime — 
the physical ciroumstanoes by which the person was 
surrounded. On the subject of capital punishment it 
was suggested that to hang a man was the most wicked 
manner of dealing with crime that could be adopted. 
Capital punishment had been abolished in Russia since 
1762, and they were not more murderous there than in 
England. The feeling in Russia was that the small 
thief was worse than he who in a moment of passion 
committed an act of which he afterwards repented. The 
effect of executions taking place and being reported in 
the papers was to convey the impression to men's 
minds that human life was worth nothing.— Zow 
Journal, London. 

A DiyiNiTioN OF A FisHnro-BOAT.- The owner of a 
Yarmouth herring-boat recently propounded to a 
contemporary the following question: 'Is an open- 
deck fishing-boat a ship, and can the Board of Trade 
order an inquiry into an accident ? ' He obtained the 
following reply, ^hich maybe useftil to snob of oar 
readers who practise amongst * the men who go down 
to the sea in ships ' ; ' The Board of Trade have power 
to direct an inquiry into any casualty to a ship under 
seotions 241, 242, and 243 of the Act of 1854» and see- 
tions 23 and 33 of the Amendment Act, 1862. The 
steamship Thanxea, from Sunderland to Cherlionrg, 
ran into the fishing-boat Rachel. It became a question 
whether, in pursuance of the Acts of Parliament, the 
Rachel, of 10 tonsi 24 feet in lengthy but decked for- 
ward, was a ship. This herring-boat had two movable 
masts and a lug-sail for each, but was sometimes 
propelled by oars. As she was occasionally rowed 
with no canvas seti it was sought to prove that she 
was an open running boat, and not a ship : but as she 
went about twenty miles ofi* the coast, the Court of 
Queen's Bench, January SM, 1871, held that she was 
a ship in contemplation of the statute* '—M. 

First Fki.— A Detroit journal recently interviewed 
ten of the senior members out of a bar of three hun- 
dred, to ascertain the amount of the first fee which 
each had received in a case. It appeared that nearly 
all began with a fee of five doUazs. 
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The Hon. Francis Godschall Johnson, the 
new Chief Justice of the Superior Court for 
this provlDce, is a man who has filled a 
brilliant part in the history of the country, 
and of whom our bar and bench have some 
reason to be proud. Bom in England, Ist 
January, 1817, and educated at HarroW} and 
subsequently at St Omer and Bruges, he 
came out to Canada at the age of 18, and was 
admitted to the bar in 1839. His elevation 
to the office of Chief Justice occurs, therefore, 
after half a century of active and continuous 
work at the bar and on the bench. With 
the natural gifts of the orator, with imagina- 
tion, wit, and pleasing elocutioui with a 
handsome presence and graceful and digni- 
fied bearing, it is not surprising that on his 
admiesion to the bar, Mr. Johnson speedily 
became a prominent figure among his con- 
freres, and that his services were especially 
sought after in cases tried with juries. In 
1864, he went to the then Hudson Bay ter- 
ritory, where he was for three years Governor 
of the settlement and of the district of Assini- 
boia, in which capacity he rendered valuable 
and important services. After his return to 
Montreal, Mr. Johnson was made Crown 
Prosecutor, an office which he filled with 
conspicuous ability and energy. In 1865, he 
was appointed to the bench of the Superior 
Court, his district being Bedford. Thence 
he was transferred to Montreal in 1872, and 
has since continued to discharge the onerous 
functions of a Judge in this district, besides 
fulfilling the duties, for some time past, of 
acting Chief Justice. After a service so long 
that be has become the senior justice of a 
bench numbering some thirty judges, his 
selection as Chief Justice, on a vacancy oc- 
curring, was most appropriate, and the bar 
of Montreal unanimously and strenuously 
urged the appointment At the ripe age of 
73, time has not dulled the brilliance of his 
intellectual gifts, nor impaired his capacity 
for work; and Jlis Honour may reasonably 



look forward to a long tenure of his new 
position. We presume that, in accordance 
with the precedent established, the Chief 
Justice will receive in due course the honour 
of knighthood ; certainly, the title wiU in this 
instance be very fitly conferred. 



Excursions into the realm of theology are 
not very appropriate in a legal brief, and an 
extravagance of the kind indulged by coun- 
sel in Bardin v. Stevemon^ 75 N.Y. 164, quoted 
by the Albany Law Jotamal, would probably, 
under our system, be stricken from the record. 
" It is ever thus," says the author (Mr. James 
Gibson) '* that Providence rules in the affairs 
of men, presenting to a wicked man an 
apparent open path to a successful crime, 
up6n which he enters and pursues his 
object, finding at the end, instead of success, 
a yawning gulf swallowing him, as did that 
which swallowed Dathan and Abiram" The 
brief goes on to quote scripture and poetry, 
and finally dips into fiction, winding up with 
some good philosophy from Wilkie Collins : 
" It is impossible to do a secret evil work- 
it wUl be revealed— throw it in the sea, the 
water casts it up— bury it in the earth, and 
the earth holds it till examined, and then 
tells the tale." After all this rhetoric our 
readers wiU not be surprised to learn that 
the Court w^as not with Mr. Gibson. 



The Canada Gazette, of Dec. 14, proclaims 
a very long list of barristers of Ontario, who 
have been appointed Her Majesty's Counsel. 
We presume that this is to be followed by an 
equally long list for the province of Quebec. 
The Ontario list, which numbers 47, is as 
follows : — James Robert Gowan, Barrie. 
James Henry Flock, London. Rupert Mearse 
Wells, Toronto. Ward Hamilton Bowlby, 
Berlin. Nicol Kingsmili, Toronto. Alex- 
ander John Cattanach, Toronto. Huson 
William Munro Murray, Toronta Joseph 
Deacon, Brockville. Duncan McMillan, Lon- 
don. John Davidson, Goderich. James 
Edward Farewell, Whitby. Alexander Millar, 
Berlin. Nicholas Murphy, Toronto. George 
Moncrieflr, Petrolia. Robert Vashan Rogers, 
Kingston. Arthur RatclifFe Boswell, Toronto, 
John Bumham, Peterboio. William Henry 
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Walker, Ottawa. David Hiram Preston, 
Napanee. Henry William Christian Meyer, 
Wlngham. Joseph Jamieson, Almonte. 
Joseph Harry Feignson, Toronta Frederick 
John French, Presoott Archibald Henry 
Maodonald, Guelph. Thomas Dawson Delar 
mere, Toronto. Francis Amoldi, Toronto. 
George Langrish Tizard, OakviUe. William 
Frederick Walker, Hamilton. James Muir, 
Feigns. William Robert White, Pembroke. 
James McPherson Reeve, Toroota Joseph 
James Gormnlly, Ottawa. Colin George 
Snider, Caynga. Adam Rutherford Creelman, 
Toronta Francis Edward Philip Pepler, 
Barrie. Nelson Gordon Bigelow, Toronto. 
Alexander Feignson, Ottawa. Denis Am- 
brose O^nllivan, Toronta Albert Romain- 
Lewis, Port Arthur. James Leitch, Cornwall. 
William Hall Kingston, Mount Forest 
James Scott FuUerton, Toronto. Alfred 
Henry Marsh, Toronto. George Tait Black- 
stock, Toronto. John Austin Worrell, Tor- 
onto. Edward Sydney Smith, St Mary's* 
Alphonso Basil Klein, Walkerton. 



COVRT OF QUEEN'S BENCH-- MONT- 
REAL* 
7}ran8/er of debt'-^Signifioation — Appeal involV' 
ing costs only. 

Held, '—I. That service of action is not 
equivalent to signification of the transfer on 
which the action is based, and which is 
alleged in the declaration ; and that a trans- 
feree has no right of action against the debtor 
before signification of a transfer not accepted 
by him. 

2. That where the Court below enunciates 
an erroneous principle in the adjudication of 
costs, the Court of Appeal will reverse the 
decision though the appeal involves costs 
only. — Browse & Nichidson, Dorion, Ch. J., 
Cross, Church, Bos86, JJ., Jan. 23, 1889. 



SUPERIOR COURT'-MONTREAL.^ 

RaUtoay^ExpropriaHon-^2 RJS,C, ch, 109, s, 8, 

«.«. 33, 36, 37—IiUeresL 

Held: — That where a railway company 

obtained possession of land on making a 

deposit, and the arbitrators subsequently 

*To appear in Montreal Law Reports, Q Q.B. 
t To appear in Montreal Law Reports, 5 S.C. 



made ao award of a sum of money for the 
value of the land, and ** in full payment and 
" satisfaction of all damages resulting from 
" the taking and using of the said piece of 
** land for the purposes of said railway," the 
Company is liable for interest on the 
amount of the award only from the date 
thereof, and not from the date when the Com- 
pany obtained possession of the land. It 
will be presumed that the arbitrators in- 
cluded in their award compensation for the 
Company's occupation of the land prior to the^ 
date of the award.— 22e&tim v. Ontario & Quebec 
R. Co.^ Tait, J.» Jane 28, 1889. 

Oosts— Taxation of Counsel fee on Commission 
Rogatoire. 
JTeU.*— Thatafee paid to counsel for ex- 
amining witnesses under an open commis- 
sion issued from the Superior Court to a 
foreign country, cannot be taxed against the 
losing party as costs in the case. The only 
fee established by the tariff as regards the 
examination of witnesses on Oommissions 
rogatoires is fixed by Na 80, and allows $2 
to the attorneys of record for the examination 
and cross-examination of each mtness.— 
Young v. Accident Insurance Co, of N,A., de 
Lorimier, J., Oct 15, 1889. 

Injury resulting in death — Claim of widow— 
PrescriptUm—Arts. 1056, 2261, 2262, 2267, 
C C, — Verdict — Damages. 
The husband of the plaintiff was injured 
while engaged in his duties as defendant's 
employee, and the accident resulted in his 
death about fifteen months afterwards. No 
action for indemnity was instituted by him 
during his lifetime. In an action for com- 
pensation brought by his widow within one 
year after his death : 

Held:— I, (Wurtele, J., diss.) That the 
action of the widow and relations under Art 
1056, C.C., in a case where the person injured 
lias died in consequence of his injuries with- 
out having obtained indemnity or satisfac- 
tion, is prescribed only by the lapse of a year 
from the date of death — the fact that 
prescription had been acquired against the 
injured party not being equivalent to his 
" obtaining indemnity or satisfiEUStion " within 
the meaning of Art. 1056. 
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2. (TaBcheroau, J.^dtw.) That the prescrip- 
tion of one year under Art 2262, C.C, applies 
to all actions for bodily injuries. 

3. That it was necessary to plead prescrip- 
tion in this case> the prescription invoked by 
the defendants at the ax^gument Dot being 
one against the plaintififs action, and not 
falling under the provisions of Art 2267, 
CCl, bat being the consequence of another 
prescription acquired against a third party 
whose legal representative the plaintiff was 
not Further, that the defendants had 
waived any pretention they might have had 
to invoke prescription, by their failure to 
ruse the point during a protracted litigation 
of five years. 

4. (Davidson, J., diss.) Where on a former 
trial, the jury awarded the plaintiff $3,000 
damages, but the verdict was set aside by 
the Supreme Court on ground of misdirection, 
and on the second trial the jury allowed 
$6J500 damages : that the amount was not 
BO excessive that the (Jourt should set aside 
the verdict and order a new trial — Robinson v. 
C.P^ Cb., Taschereau, Wiirtelo, Davidson, 
JJoJaa31,1889. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, August 1, 1889. 

Present .'—TsB Earl of Sblbobnb, Lord 
Watson, Lord Bramwbll, Lord Hob- 
HouBXi Sir Richard Cough. 

North Shorb Railway Co. .(defendants), 

appellants, and Pion et al. (plaintiffs), 

respondents. 
NaviffobU river — Riparian owner^Righi of 

access — Obstruction by railtoay company — 

Damages — Remedy, 

[Continned from p. 399.] 
The French case of Rousseray was consid- 
ered by Mr. Justice Taschereau to be in 
point to the present ; but their Lordships are 
anable to concur in that opinion. Even if 
it oi:^ht to be assumed (which is far from cer- 
tain) that the law on which it was decided 
Was in substance identical with the old French 
law in force in Lower Canada, before the 
British conquest, that case turned upon consi- 
derations which,in their Lordships' judgment, 



make it irrelevant to the question before 
them. It was the case of an opus manu- 
factum, or pier, projecting into the bed of the 
River Seine, which a riparian owner had 
erected under a revocable license f^m the 
proper authorities. Those authorities after- 
wards executed works in the river which ob- 
structed or prevented its use; and it was 
held that, as they could revoke the license 
whenever they pleased, the riparian owner 
had such use by tolerance only, and not 
right, aud that there was no claim for com- 
pensation. 

Most of the other French authorities cited, 
and also the case before this tribunal of 
Mayor of Montreal v. Drummond, related not 
to riparian rights, but to the extent to which 
the owner of a house fronting to a public 
street could claim compensation from the 
public authority for the indirect effect upon 
his convenience, as owner of such house, of 
obstructions or alterations in the street, 
made by that authority, at points more or 
less remote from his frontage. None of them 
had any tendency to show that if the direct 
and immediate access to the street from his 
house had been wholly or in part cut off, 
so as to take away or substantially diminish 
his right of acc^s to, or sortie from, ^e house it- 
self, this would not have been a proper sub- 
ject of indemnity. The contrary was treated 
as law by the Judicial Committee in Mayor 
of Montreal v. Drummond, 1 App. Ca., p. 406, 
and BeU v. Corporation of Quebec, 5 App. Ca., 
pp. 97, 98. 

Their Lordships, therefore, concur in the 
view of the first question in this case taken 
by the Supreme Court of Canada. It remains 
to be considered whether the respondents' 
action was properly brought That depends 
mainly upoD the provisions of the Quebec 
Railway Consolidation Act of 1880. 

The provisions and structure of that Act 
are too widely different from those of the 
English Lands Clauses and Railway Clauses 
Consolidation Acts to enable their Lordships 
to derive aid from the cases which have 
been decided upon those English Acts. In 
the English Acts, special and separate pro- 
vision is made for lands not taken, but 
injuriously affected, and the procedure for 
obtaining compensation, applicable both to 
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lands taken and to lands injariously affected, 
is defined so as to enable the land-owner, as 
well as the company, to take, or to cause to 
be taken, in all cases, the necessary steps 
for that purpose. But in the Quebec Act 
of 1880, this is not sa 

That Act throws upon the company, in all 
cases, the obligation of depositing maps and 
plans, and, till these are deposited, the rail- 
way is not to be proceeded with. Of this, 
when it is done, notice must be given in 
certain newspapers, and tlien, after one 
month, the company (under sect 9, sub-sect. 
11) may apply to the owners of lands or to 
parties empowered to sell lands, "or 
" interested in lands which may suffer 
** damage from the taking of materials or the 
^' exercise of any of the powers granted to 
*' the railway ; " and thereupon agreements 
may be made between them " touching the 
" said lands, or the compensation to be paid 
" for the same, or for the damages, or as to 
" the mode in which such compensation 
" shall be ascertained ; " and if the parties 
differ, then all questions which arise between 
them shall be settled, as provided in the 
following sub-sections of clause 9. 

Of these, it is only necessary to refer to 
four : the first of which (sub-sec. 12) provides, 
that the deposit of the map and plans shall 
be deemed a general notice to all parties of 
the lands which will be required for the 
railway and works ; the second (sub-sect 13), 
that a special notice, to be served upon the 
land owner, shall contain an offer on the 
part of the company of what they deem a 
fair compensation "for such lands, or for 
such damages,** and the nomination of an 
arbitrator to act for the company, if the offer 
is not accepted; and such notice is to be 
accompanied by the certificate of a sworn 
surveyor of the Province that the sum offered 
is, in his opinion, a fair remuneration for 
the land and for the damages caused. Then 
follow clauses regulating the procedure by 
arbitration, when the company's offer has 
been made and is not accepted, and enabling 
the arbitrators to award a sum of money 
or annual rent Then comes sub-sect 28 ; 
providing that "upon payment or legal 
'' tender of the compensation or annual rent 
" awarded or agreed upon to the party en- 



"titled to receive the same, or upon the 
" deposit in Court of the amount of sach 
" compensation in the manner after men- 
" tioned, the award or agreement shall vest 
<* in the company the power forthwith to 
" take possession of the lands, or to exercise 
''the right, or to do the thing, for which 
''such compensation or annual rent has 
" been awarded or agreed upon ; " with 
power for a Judge to give effect to the right 
so vested in the company, in case of resist- 
ance or forcible opposition. 

These provisions all depend upon the 
original notice required to be given by the 
company; and the landowner is not ex- 
pressly authorized to take any step himself 
in default of the proper procedure by the 
company, except (by sub-sect 37) m three 
specified casesi which do not include the 
simple case of damage to land not taken or 
used, by the exercise of the powers granted 
to the compvny. That sub-section is in 
these words :— " If the company has taken 
" possession of any land, or performs any 
^ work thereon, or has removed materials 
" therefrom, without the amount of compen- 
" sation having been agreed upon or deter- 
" mined by arbitration, the owner of the 
" land, or his representative, may himself 
" cause the valuation of the land, or of the 
" materials taken, to be made, without pre- 
" judice to other legal recourse, if possession 
** has been taken without his consent'' 

Upon consideration of these provisions, 
their Lordships think it clear that no au- 
thority was given, or intended to be given, 
to the Railway Company to exercise its 
powers in such a manner as to inflict sub- 
stantial damage upon land not taken, with- 
out compensation. 

The appellant company, although its maps 
and plans were duly deposited, never made 
the application to the respondents contem- 
plated and authorized by section 9, sub- 
section 11, and never gave them any notice, 
or made them any ofier, or named an 
arbitrator, as required by sub-section 13. 
No compensation for the damage done to 
the respondents' land was awarded or agreed 
upon, and (of course) no payment, tender, 
or deposit of such compensation was made. 

The effect of provisions similar to those of 
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the Quebec Act of 1880) was lately con- 
sidered by the Judicial Committee in the 
case of the CorporcUion of ParkdaU v. Wesl^ 
(12 Apjx Ga.» p. 602). In that case certain 
railway companies had lowered the roadway 
of a poblic street in front of the plaintiff's 
property at Toronto, so as to deprive him of 
the access to the street which he had pre- 
viously enjoyed ; and it was held to be a 
condition precedent of the right to exercise, 
as against him, the powers of the Act, that 
the company should have taken the pre- 
scribed means of ascertaining the compen- 
satioii due the plaintiff, and have paid, 
tendered, or deposited the amount of such 
compensation, which they had not done; 
and under those circumstances, the execution 
of the work was held to be unlawful, and 
to give the plaintiff a right of action for 
damages. The nature of the injury done 
in the present case was similar, with the 
difference only that there the access obstruct- 
ed was to a street, here to a river. In both 
cases alike, the damage to the plaintiff's 
property was a necessary, patent, and 
obvious consequence of the execution of the 
work. 

That authority appears to their Lordships 
to be in point, unless there is some sufficient 
reason why they should not follow it It 
has been suggested that it is in conflict with 
an earlier decision of this tribunal, in Jones 
y.SUoMtead BaUvny Company (L.R., 4P.C., 
p-98), and that the point did not require 
determination in the Parkdale case, in which 
no maps or plans had been deposited, and 
the execution of the works of the Railway 
Companies was, on that ground, clearly ultra 
vires. 

The Lords of the Committee who decided 
the Parkdale case thought the decision recon- 
cileable with Jones v. Stamtead Railway Co, ; 
and, although it is true that the other ground 
mentioned might have been sufficient to 
dispose of that appeal, both points were 
takea in the argument, and the judgment 
was pronounced upon both. The words of 
section 9, sub-sections 11 and 28, of the Act 
by which the present case must be governed, 
are the sanie as those of the corresponding 
Act on which the Parkdale case depended ; 
they deal, vmo flatu, with compensation for 



land taken, and for damage to land not 
taken ; and it cannot be denied that their 
natural primd facie import is to make the 
ascertainment, and pay ment, tender, or de- 
posit of compensation a condition precedent 
of " vesting in the Company ike power !* in the 
one case to take " possession of the land/' 
and in the other to ** exercise the right, or 
" to do the thing for which the compensation 
" shall have been awarded or agreed upon." 
Their Lordships find it very difficult to say 
that these words operate as a condition pre- 
cedent in the one case but not in the other, 
at least when the damage to land not taken 
is (as in the present and in the Parkdale 
case) a necessary, patent and obvious con- 
sequence of the construction of the works. 
It may well be that if the statute gives a 
right to compensation for damage of a differ- 
ent kind, which, at the time when the 
company had to give its notices and take 
the other necessary steps to enable it to 
execute its works, could not be foreseen, a 
different rule must be applicable, by neces- 
sary implication from the provisions, on the 
one hand entitling the landowner to com- 
pensation, and authorizing, on the other, the 
construction of the works. It could not be 
meant, in such a case, to nullify those pro- 
visions, against either the landowner or the 
company, by making them dependent upon 
impossible conditions. But it does not 
follow that conditions, precedent according 
to their natural import, should not be held 
to be such as to all those matters to which 
their application, as conditions precedent, is 
reasonably practicable. 

This does not appear to their Lordships 
to be contrary to anything really decided in 
the case of Jones v. Stanvtead RaUway Co, 
The Judicial Committee had to deal in that 
case with a claim of the same kind which 
the House of Lords, in re Hammersmith Bail- 
toay Co, V. Brand, determined to be incom- 
petent under the English Acts ; a claim to 
compensation for deterioration in value of 
a bridge over the river Richelieu belonging 
to the plaintiff, by reason of the company 
having carried their railway across that 
river by another bridge near the plaintiff's. 
"This injurious effect '' (said their Lordships) 
"does not arise necessarily from the construe- 
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tion of the bridge, but may do bo from the 
nse of it ; and it is apparent that if the rail- 
way had never been completed, or if no dis- 
turbance had taken place by its carrying 
traffic which otherwise would have come to 
his bridge, the appellant would not have 
been injuriously affected, or entitled to com- 
pensation at all " (L. R, 4 P. Q, p. 120). 

It might well have been determined in 
that case, upon the principle of the Hammer- 
mith Railway Co. v.5ran<l,(for their Lordships 
thought the English authorities in point) that 
the plaintiff had no right to compensation. But 
there was another English authority of the 
Queen v. Cambrian Eailway Co-, afterwards 
overruled, (see L. B., 6 Q. fi. 422, and 2 Q. B*. 
Div. 224), which induced them to assume, 
for the purposes of their judgment, that the 
claim to compensation might possibly be 
capable of being maintained. The principle 
on which they proceeded was, that the ascer- 
tainment and payment or tender of compen- 
sation, before executing the works, could 
not reasonably be held, on the construction 
of the statute under which that railway was 
made, to be a condition precedent, in cases in 
which ''injuries might happen subsequently 
to the building of the railway, and as an 
unforeseen consequence of the works." " It 
is not reasonable,'' they said, '' to suppose 
that the Legislature intended that the com- 
pany should, in cases like these, be subject to 
actions as wrong-doers, and to the legal 
liability of having their works stopped, be- 
cause compensation had not been first made 
to all persons injuriously affected by the 
consequences of their operations " (L. R., 4 
P. C , pp. 119, 120). They thought, however, 
that tiie condition' (expressed in the same 
terms as those of the Quebec Act of 18S0) 
might properly be held precedent as to the 
taking of lands for making the railway. If 
so, it is difficult to deny to the same words, 
used vnoflaiu as to the taking of lands, and 
as to the exercise of powers causing damage 
to lands not taken, the same operation and 
eflfect, as far as the nature of the case will 
allow. It is true, that there are expressions 
in the judgment delivered in Jones v. Stan- 
stead BaUxvay Co, ivhich might seem to re- 
strict the condition precedent to lands taken, 
as distinguished from lands injuriously 



affected. But their Lordships are not satis- 
fied that it was intended to lay down a 
proposition wider than that necessary for 
the particular case. 

Their Lordships will, in the present case, 
advise Her Majesty to act upon the more 
recent decision of this tribunal ; the conse- 
quence of which is that they most hold this 
action to have been properly brought, on the 
ground that the appellants did not take the 
steps necessary, under the Act of 1880, to 
" vest " in them " the power to exercise the 
right, or do the thing,'' for which, if thoae 
steps had been duly taken, compensation 
would have been due to the respondents 
under the Act This relieves their Lordships 
from the necessity of considering whether, 
if the condition were not precedent, when 
the company have failed to do what they 
ought to have done, in order to have the 
amount of compensation settled under thoee 
provisions of the Act which they alone can 
put in force, and in a case to which sect 9, 
sub-sect 37, is not applicable, the landowner 
to whom indemnity is due would be bound, 
instead of bringing an action, to proceed by 
way of mwndamw to the company to give 
notice, make an offer, and appoint an 
arbitrator, with a view to arbitration under 
the Act, — a point on which there are observa- 
tions at the end of the judgment in Jones v. 
Stanstead Railway Co,, which ought not, in 
their Lordships' opinion, to be held conclu- 
sive, if that question should hereafter arise. 
It is also unnecessary to consider whether 
the objection "that the only remedy the 
appellants had was by arbitration, under 
the statute, and not by action," was taken 
in sufficient time. 

Their Lordships do not in this case pro- 
ceed upon the assumption that the consent 
of the Lieutenant-(^vernor and Oonncil of 
Quebec was not duly given to the use made 
by the Railway Gompony of the forsshoie 
of the river St Charles for the construction 
of their works. If it were necessary to de- 
termine that point, the facts would appear 
to their Lordships rather to justify the pre- 
sumption, that all necessary consents of all 
the public authorities of the Province were 
given ; and any other view would seem to 
be inconsistent with the first recital in the 
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judgment restored and affirmed by the 
Supreme Court 

A demolition of the company's works not 
having been ordered, it appears to their 
Lordships (as it did in the Parkdale case) 
that it was proper to give damages as for a 
permanent injury to the plaintifls* land. 

The result of their Lordships' judgment is 
that they will humbly advise Her Majesty 
to affirm the decision of the Supreme Court, 
and to dismiss this appeal, with costs. 
Appeal dismissed. 

Sir Horace Davey, Q.a, Hon. A. Lacoste, 
C-CL, and McLeod FuUerUm, for appellants. 

Bompoi, G.C., Hon. R Langelier, Q.C,, and 
F. C. Qore, for respondents. 



OOUR DE POLICE. 

MoNTRj^AL, novembre 1889. 
Prisent: M. C. Dbbnoyhrs, J. S. P. 
Lambb v. Jolin. 

Loi des licenws de Quibec-'Commis ou servUmr 

—RevponsahUiU, 
JugA ;— Qu« le commis ou gervUeur qui ditaUle 
de la liqueur enivrante dans ritablissement 
non lieencii de son maitr*', est passible 
personneUement de la pinaJiti imposie par 
lestatuL 

Pbb Curiam: — 

I« poursuivant a prouv6 que le cinq no- 
vembre courant, le ddfendeur a vendu trois 
verres de whiskey, qainze cents, dans la 
place de commerce, rue St. Laurent, cit^ de 
Montr^, 4tant un etablissement non lieen- 
cii 

I^ d^fendeur a prouv^ par Octavie F6her 
que oette demidre 6tait locataire du dit 6tar 
blissementet faisait elle-mdme le commer^ 
oe; que le d^fendeur €tait son commis, 
agissait pour elle, et que les profits prove- 
nant de la vente de la liqueur ^taient k 
eUe. 

Ilestaussiprouveque le defendeuret la 
femme F^her vivaient ensemble com me 
mari et femme, et que la femme F^her est 
d^A sous sentence pour avoir elle-m^me 
vendu de la liqueur dans le mdme Etablisse- 
ment 

Dansces ciroonstances, let^moignage de 



la fiamme F^her doit Stre re^u avec ciroons- 
pection. 

La pr^somption est toujoun que le mari 
ou le pr^tendu mari est le maltre ; et cette 
femme 6tant d^jH emprisonn^ pourrait 
bien assumer Poffense du d^fendeur qu*elle 
pourrait purger en m^me temps que la 
sienne propre. 

De plus, Particle 1043 de la loi des licences 
de Quebec rend le mari solidaire de I'of- 
fense de sa femme s'il vit avec elle. H se- 
rait immoral de declarer que le concubi- 
naire restera indemne de cette offense, tan- 
dis que le mari pourrait ^tre poursuivi et 
condamn^. de la mdme mani^re que s'il s'^ 
tait rendu lui-m^me coupable de la contra- 
vention. 

Mais en admettant qu'elle m^me aurait 
Et6 propriEtaire de r^tablissement, le d^ 
fendeur serait encore responsable de la p4- 
nalitE comme elle, vu qu'il a lui-meme fait 
la vente et livraison. 

La section 12 de Tacte des convictions 
sommaires dit: Que quiconque aide k la 
commission d'une infraction poursuivable 
sommairement, pent 6tre poursuivi et con- 
damn6 pour telle infraction. 

En matidre de d^lit, les aooessoires sont 
trait^s comme principaux. Dans une cause, 
Oommonwealih v. Hadley, jug^ par la 
Cour Supreme de VEtat du Massachusetts 
et rapportee dans le lie VoL des rapports 
de Metcalfe, page 66, 11 a EtS decide qu'un 
individu accuse d'avoir vendu de la boisson 
sans licence est passible de la pEnalitE im- 
post par le statut, malgrd qu'il ne fut, ni 
propri^taire, ni locataire de la maison dans 
laquelle la vente a 6te faite, et malgre 
qu'il ne fut qu'un agent salarld ou commis 
de bar sans aucun int^rdt dans le profit 
provenant de la vente, et qu'il edt agi en la 
presence, et sous le contr61e du maltre de 
cette maison, lequel maltre n'^taitpas lui- 
mdme lieencii. 

En rendant ce jugement, le juge en chef 
Shaw disait: ** L'iotention de la loi est de 
pr^venir les d^ordres» les bris de paiz, les 
Emeutes, le pauperisms et le crime qui i^ 
sulteraient d'une grande facilit6 H se pro- 
curer de la liqueur enivrante en petite 
quantity, et c'est pour oela qu'elle en d6- 
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fend la vente par dee personnes d^sordoii" 
ndes, non qoalifi^es, on non licenci^es. 

81 celui qui vend efiTectivement poavait 
s'excuser en montrant qu'il vend pour un 
autre, la loi deviendrait illusoire : nne per^ 
Sonne ne vivant pas dans la juridiction 
pourrait employer dee oommis pour tenir 
une maison d'entretien public, et il n'y an- 
rait ancnn moyen de pr^venir lea ddsordies 
qui pourraient en ngsulter. Ce savant juge 
disait de plus que le com mis on agent est 
^alement responsable, quand mdme 11 au- 
rait ainei vendu en la presence et sous le 
contr61e de son mattre, et it Tappui de son 
assertion 11 citait *' Blackstone's Commen* 
taries," vol. I, pp. 429 et 430 : •" Si un servi- 
teur commet une offense (ire^ass) par Tor- 
dre ou Tencouragement de son mattre, ce 
dernier sera ooupable de cette offense roal- 
gr6 que le serviteur n'en soit pas par U 
excus^} car 11 ne doit ob^ir H son maitre 
qu'en mati^re juste et legitime/' et aussi 
" Dane's Abridgment," p. 316 : " L'ordre d'un 
sup6rieur de faire du tort H quelqu'un n'ex- 
cuse rinferieur que dans le cas de Tepouse. 
Ainsi le serviteur n'est oblige d'6couter 
que les ordres justes et V^gi times de son 
sup^rieur." 

Jugement pour le poursuivant, $95 et les 
frais, ou trois mois de prison. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gaxette, Dec. 14. 

Judicial Abandimmentt, 

Olovis Arcand, wheelwright, Portnouf, Dec. 6. 

Oeoqre Bergeron, trader, Montreal, Deo. 2. 

Edward Fanning, jr., doing business under the name 
of McShane Bros. & Co., butoher, Montreal, Deo. 10. 

Hormisdas Gendron, formerly a trader of St. Dom- 
inique, now brakesman of St. Hyaointhe, Dec. 4. 

£. Maasieotte & fr^re, traders, Montreal, Dec. 7. 

Emery Phanenf , iMurisb of St. Hngues, Dec. 5. 

Curators ajtpowUed. 

Be O^^n Beanohesne, Sootstown.— J. P. Royer. 
Sherbrooke, curator, Deo. 9. 

Be p. G. Brassard.— Kent k Turootte, Montreal, 
Joint-curator, Deo. 10. 

Be Oeoige E. Campbell et al. (Windsor Creamery 
Co.).— Millier & Griffith, Sherbrooke, joint-curator, 
Dec. 0. 

Be C. N. Palardeau, trader, rAncienne Lorette.— H. 
A. Bedard, Quebec, curator, Dec. 6. 

Be J, A. Josephson, Montreal.— Kent \t Turcotte, 
Montreal, joint-curator, Deo. 10. 



Be F. X. lAmothe, Upton.^Josepb Morin, St. Hya- 
cinthe, curator, Dee. 6. 

/2e L. A Larall^, Berthiernlle.— Kent k Turootte, 
Montreal, joint-onrator, Deo. 9. 

Be Prevost, Prerost A Co., MontieaL— Kent A Tur- 
ootte, Montreal, joint-onrator, Dec 7. 

Be J. 0. Skroder et al.— O. E. A. Jones, Quebec, 
curator, Dec 6. 

Be Wm.SilTentone,an absentee.— Kent A Turootte. 
Montreal, joint-curator) Deo. 11. 

JHvidende, 

Be Wilfrid Bri<^re, Ste. Moniqne.— First and final 
diridend, payable Jan. 3, 1890, Kent k Turootte, Mon- 
treal, joint-curator. 

Be Bttissou k Co., Three Riyers.— First dividend, 
payable Jan. 8, Kent k Turootte, Montreal, curator. 

Be D. Campbell k Son.— Fint dividend, A. F. 
Bidden, Montreal, curator. 

Be F. A. Chagnon.— First and final dividend* payable 
Dec. 24, Bilodeau k Renaud, Montreal, joint-ourator. 

Be Collette, Decaiy k Co.— Seoondand final dividend, 
payable Jan. 2, 1S90, C. Desmartean, Montreal, curator. 

Be Thomas Connolly.— First and final divideod, pay- 
able Dec 31, C. Desmartean, Montreal, curator. 

Be Cyprien k Edouard Dessaint dit St. Pierre, Ste. 
H^ldnc— First and final dividend, payable Dec SO, P. 
Dessaint, Ste. H^Idne de Kamouraska, curator. 

Be F. J. Hubert, Granby.— First and final dividend, 
payable Jan. 3) 1890, Kent k Turootte, Montreal, joint- 
curator. 

Be P. W. k E. Huot, Montreal.— First dividend, pay- 
able Jan. 8, 1890, Kent k Turootte, Montreal, joint- 
curator. 

Be Benjamin Hugman, Montreal.— First dividend 
(3')c.), payable Dec 26, J. MoD. Halns, MonAnal. 
curator. 

Be Lanthier k Co., Montreal.— First dividend* pay- 
able Jan. 8, 1890, Kent k Turootte, Montreal, joint- 
curator. 

Be J. 3te. Leganlt.— First and final dividend, pay- 
able Dec 28, at office of Mutohmor, Gordon k Co.* 
Ottawa. 

/?e Martin, Granger k Co.. Montreal- First dividend, 
payable Jan. 3, 1890, Kent k Turootte, Montreal, joint- 
curator. 

Be Souoy k Duperr<^, saddlers, Quebec-nSecond and 
final dividend, payable Dec 80, H. A. Bedard, Qnebeo, 
curator. 

Separation cu to Propertp, 

Marie Elisa Tb^ronz vs. Charles Cl6ophaa Bemieri 
advocate, Arthabaskaville, Dec 12. 



OENEBAL NOTES. 

A Sharp Rstobt.— During the trial of a case, a 
counsel made use of the expression : " Cost not your 
pearls before Hwine." Subsequently as he rose to 
make the argument, the judge facetiously remarked : 
" Be careful, Mr. S., not to oast s^our pearls before 
swine." " Don't be alarmed, your honor, I am abont 
to address the jury, not the ooorL"— /rM Timau 
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The vacancy on the Superior Court bench 
at Quebec, canaed by the resignation of Chief 
Joatioe Staart^ has been filled by the appoint- 
ment of Mr. Jean Alfred Gagn^, of tbe dis- 
trict of ChicontimL It is a little singolar that 
Mr. Gagn^ is appointed first a Q.C., and then 
a jadge, una ietu. Seeing that Queen's Counsel 
aie appointed by the half hundred atone 
time, it does not indicate a vast amount of 
discrimination, when the particular gentle- 
man eligible for a judgeship is found to have 
been omitted in the lavish distribution. The 
changes caused by the resignation of Sir 
Andrew Stuart are as follows : Mr. Justice 
Johnson becomes Chief Justice, residing at 
Montreal. Mr. Justice Casault obtains the 
position formerly held by Mr. Justice John- 
son, with residence at Quebec. Mr. Justice 
Bouthier is transferred to Quebec, and Mr. 
Justice 6agn6 succeeds him in the district of 
Chicoutimi and Saguenay. 



Hie Qreen Bag (Boston Book Company, 
pubhshers) has pursued its entertaining 
cour8e.for.a twelvemonth, and we are glad to 
note that the result has ^' far exceeded the 
expectations of both publishers and editor.'' 
The Oreen Bag has merited success, and the 
reader who adds it to his stock of books will 
not be disappointed. The last issue contains 
a fine portrait of Mr. Irving Browne, editor 
of the Albany Law Journal. 



The accumulation of business in the Su- 
preme Court of the United States is now so 
great that the average delay between the set- 
ting down of an appeal and the hearing of 
the cause is four years^a delay involving in 
many cases an absolute denial of justice. 
During tbe first twenty years after its oigani- 
zatioD, in 1790, the average annual number 
of cases pending was less than 100, and never 
exceeded 160 till after 1843. During the 
twenty years from 1862 to 1882 the number 
of cases docketed at the beginning of each 



term increased from less than 350 to more 
than 1,000, notwithstanding the Act of Feb- 
ruary 16, 1875, raised the nunimum limit of 
appeal from 92,000 to $3,000. At the close o^ 
the October term, 18859 90i cases remained 
on the docket undisposed of. By cases dock- 
eted during the October term, 1886, this num- 
ber rose to 1,403, of which 455 in all were dis- 
posed of during that term, leaving 948 cases 
undisposed of at the close of the October 
term, 1886, or a net increase of 44 cases. At 
the beginning of October term, 1887, the 
number of cases docketed had risen to 1,044, 
increased during that term to 1,437 ; of these 
422 in all were disposed of, leaving 1,015 un- 
disposed of at the close of October term, 1887, 
or a further net increase of 67 cases during 
that term. At the beginning of the October 
term, 1888, the number of cases docketed was 
1,140, increased during that term to 1,562 ; of 
these 417 were disposed of, leaving 1,146 
cases undecided at the close of tbe October 
term, 1888, or a further net indrease of 131 
cases during that term. At the beginning of 
the current October term, 1889, the number 
of cases docketed was 1,248, since increased 
to 1,494, being a net increase of 300 cases 
since the close of the October term, 1886, or 
leas than three years. 



Dr. Bamardo, whoee name is favourably 
known in Canada in connection with the 
transplanting of boys from the English 
metropolis to the more salutary surround- 
ings of rural and farming life in this country, 
recently became involved in serious diffi- 
culty, and the case may serve to illustrate 
the jealousy with which the Courts regard 
any attempt to frustrate their authority. A 
child of eleven years of age was placed, on 
September 25, 1888, under the charge of Di« 
Bamardo, who afterwards obtained the 
mother's consent to his being kept at Dr. 
Bamaido's Home. On November 16 of the 
same year Dr. Bamardo handed over the 
child to the custody of a person who took 
him out of the jurisdiction, and of whose 
residence Dr. Barnardo was, and remained, 
ignorant In March, 1889, application was 
made on behalf of the mother to Matbew, 
J., for a writ of habeas corpus for the produo- 
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tion of the child, bat was reftused. A rule 
niii having been obtained from the Court 
Dr. Bamardo's counsel showed cause before 
the Queen's Bench Division, November 30. 
The Court (Lord Coleridge, CJ., and Bowen, 
L. J.) said that Dr. Bamardo had wrongfully 
handed over the child to another person; 
that his inability to comply with the writ 
had been held in Eegina v. Bamardo, 58 Law 
J. Rep. Q. B. 568; L. R. 23 Q. B. Div. 305, by 
the Court of Appeal to be no sufficient return 
to a writ of habeas corpus when issued ; and 
that such fact was no answer to an applica- 
tion for the issue of the writ The rule was 
therefore made absolute. Dr. Bamardo has 
long been engaged in the noble work of re- 
claiming children from the lowest depths of 
misery and degradation. An eminent Eng- 
lish judge, the late Lord Cairns, was, we be- 
lieve, a friend and patron of the work, which 
is a sufficient testimonial to the Doctor's 
honesty and disinterestedness. In pursuing 
his labours he naturally has not infrequently 
to encounter the opposition of evil and de- 
graded parents. In the present case he was 
doubtless actuated by the best motives in 
permitting the child to pass from his charge 
to that of another, who was actuated by simi- 
lar motives in hiding the boy where his 
mother could not find him. The decision of 
the Court in holding Dr. Barnardo respon- 
sible, will probably force this person to pro- 
duce the child. 



discharge will be rejected.— ESovtem Townships 
Ban^k v. Parent ; and Hart v. Parent, in Review, 
Gill, Wiirtele, Tait, JJ., Dec. 11, 1889. 



SUPERIOR COURT— MONTREAL* 

Capias^^ecretionr-^ Disappearance of assets. 
Held .-—(Affirming the decision of Brooks, 
J.), That a debtor, who in April, 1889, pre- 
pared and furnished to his principal creditors 
a detailed statement of his affairs, showing a 
surplus of $16,000, and who subsequently, in 
October of the same year, made an abandon- 
ment of his property, with a statement show- 
ing a deficit of $20,500, and who failed, at a 
meeting of his creditors, to give a satisfactory 
explanation as to the discrepancy, may be 
arrested on capias for secretion, and he is 
bound to give a reasonable explanation as to 
the difference, failing which, his petition for 

• To appear in Montnal Law Reports, 6 S.C. 



RailiJDay-—Risk inciderUdl to employment — 
Release and Discharge, 

Held:—1, A railway company is not re- 
sponsible for injury sustained by an employee, 
whose foot was caught in a frog, where it 
appears that there was no negligence or £ault 
on the part of the defendants, and the acci- 
dent was owing to a risk incidental to the 
plaintiff's employment as a brakesman. 

2. Where the plaintiff, as a member of an 
insurance society in connection with the 
defendant company, received a sum of money 
from the society, in compensation of injuries, 
and in consideration of such payment signed 
a release and discharge of defendants "from 
" aU claims for damages, indenmity, or other 
t* form of compensation, on account of said 
** accident,'' that he was precluded frx>m ask- 
ing for any further compensation. — Bowgeavli 
V. La Die, du Grand Tronc, Taschereau, J., 
Oct. 29, 1887. 

DECISIONS AT QUEBEC* 
Revendioation — JurisdicHon. 

Jugi : — ^1. Le propriStaire de marchandiies, 
qui les consigne pour vente A un fiocteur dans 
un autre district, ne peut les saisir-revendi- 
quer entre les mains de ce dernier qne par 
action prise devant le tribunal de son 
domicile. 

2. Le propri^taire ne peut saisir^revendiquer 
les marchandises consign^s pour vente ft un 
facteur, qu' apr^ remboursement des avances 
faites par ce dernier sur les marchandises. 
Oowdeau v. CassUs, CS., Casault, J., 23 nov. 
1885. 



Midecin — Commerce de pharmiOci&^Poisons. 

Jugi : — ^1. Qu'un m^decin qui fait le com- 
merce de pharmacie est tenu, comme tout 
autre pharmacien, de se soumettre aux 
clauses concemant la vente des poisons, et 
notamment t Tarticle 4034, S. R Q., 
lorsqu'il vend du poison dans sa pharmacie, 
sans que ses services de m^dedn aient ^t^ 
requis; 

M5aL.R. 
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2. Que dans I'espdcej nne seule action de- 
vait 6tre port^ centre le d^endeur : la vente 
d'on seul poison A nne penonne, m^me en 
n^gligeant de se conformer & chacune des 
formality lequiBee par Particle 4034, ne 
comporte qu'one seule offense. — VAssodation 
PharmacetUigue v. LefrangoiSf Cour des Ses- 
sions Sp^ales, Chauveaa, J.S.P., 7 £6v. 1889. 



CSty OorporaHon — Defective Sidevxilk^-Accident 
— Damages — BespectivelAability of Corpora 
ation and Proprietor — Warranty, 
The initiatlTe of repairing or otherwise 
interfering with the sidewalks in the city of 
Qoebec, is, by law, (C.S.C., ch. 85, sees. 1, 2 
and 3; Rev. Stat Q. art 4616 ; 29 Vic. (Q.) c. 
57, 8. 11,) vested in the city, as a part of its 
control over the streets, and there is no obli- 
gation on, nor even right in, the adjoining 
proprietors to repair such sidewalks, until 
notified so to do by the civic officer charged 
with such duty. Therefore, where the city, 
being sued in damages for an accident caused 
by a defective sidewalk, sought to call in the 
adjoining proprietor in warranty, but failed 
to allege that the required notice had been 
given, or that it had been impossible to give 
the same, — Held, that the city alone was 
liable, and could not maintain an action in 
warranty against such proprietor. — MvUine 
es qual, v. City of Owbec, Andrews, J., Dec. 
29,1888. 

Promesse de vente immobilibre — Cbmmencd- 
merU de preuve par icrit 
Jugi : — ^DanB une action en dommages pour 
inex^ution d We promesse de vente par le 
propri^taire r4el de Timmeuble dont le titre 
fennel 4tait au nom d'un tiers, Taveu du d^ 
fendeur (le propri^taire r^l)qu'il avait ac- 
cepts la proxx)sition d'acheterdu demandeur, 
A la condition que le dit tiers porteur du titre 
y consentirait, ne constitue pas un com- 
mencement de preuve par dcrit du contrat 
de promesse de veute. — Couiombe v. Boulanger, 
C. S., Montmagny, Larue, J.| 9 mars 1888. 

Diffamation — PreBcriptionr-Pretwe . 
Jugi : — 1. La oourte prescription des 
actions pour injures court du jour o^ le de- 



mandeuraen connaissanoe que les injures 
ont 6t6 prof6r6es ; 

2. Le demandeur peut offrir son affirma- 
tion sous serment pour prouver qu'il n'a paa 
connu, avant Pann^ qui a pr^c4d6son action, 
les injures dont il se plaint— Du/iatm^ v. 
THu, en revision, Casault, Andrews, Larue, 
JJ., 30 nov. 1888. (Benvers^ en appely mais 
sur le fait seulement.) 



Conbrat — Clause compromiseoire — Arbitrage. 

Jugi z—l. La clause compromissoire par 
laquelle les parties H un contrat conviennent 
que tons les difftgrends qui pourront en r6- 
sulter, seront d^cid6s par une personne d6- 
sign^ dont la decision ne sera pas sujette k 
revision par les tribunaux, estnulle et nelie 
pas les parties ; 

2. Lors m^me qu'une telle convention 
serait valable, Tarbitre d^ign^ serait tenu de 
se conformer aux articles du Code de Pro- 
cedure conoernant les arbitrages, et une 
sentence renduepar lui sans Tobservation 
des formalit^s qu'ils exigent est nuUe.— 
Peters v. Commissaires du Havre de Quibed 
G.S., Caron, J., 8 mars 1889. 



QUEEN^S BENCH DIVISION. 

London, Oct 24, 26, 1889. 
In re AsBrrRATioN bbtwhbn Ftmak & Co. and 

DBETFUS&Ca 

Shipping — Charter-party — Demurrage — Lay 
Daysj Commencement of— Completion of 
Voyage. 

Motion to set aside an award. 

A charter-party provided that the steamship 
" Lizzie English " should proceed to Odessa 
or BO near thereto as she could safely get, 
and there load a caigo of wheat, twelve run- 
ning days (Sundays excepted) being allowed 
for loading and unloading, and ten days on 
demurrage. A dispute having arisen between 
the charterers and the shipK)wneni as to the 
date when the lay days commenced, the 
matter was referred to an arbitrator, who 
found the following facts in his award : The 
** Lizzie English" reached Odessa ojiter har- 
bour and as near as she could get to a load- 
ing berth on December 22, 1888, when the 
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master gave notioe to the charterers that she 
was ready to receive caiga The charterers 
were ready to load the said ship as soon as 
she got alongside a loading berth at a qnay 
in the inner harbour where the cargo was 
stored, bat not befora There were no prac- 
ticable means of loading the said ship at 
Odessa, except at or alongside a qnay berth 
either in the inner or onter harbour. 

The harbour-master at Odessa refused to 
allow the said steamship to go to a loading- 
quay berth, either in the outer or the inner 
harbour, until her regular turn came after 
ships that had previously arrived. There 
was no custom at Odessa that steamships 
under charter were only considered ready to 
receive caiigo when moored alongside the 
quays. The " Lizzie English " was ordered 
to a quay-loading berth in the inner harbour 
on January 6; loading commenced on the 
10th, and was completed on the 15th. 

The arbitrator further found that the lay 
days expired on January 5, and awarded 
that the ship-owners were entitled to dam- 
ages for demurrage and detention. 

The CouBT (HuDDLHSTON, B., and Mathbw, 
J.) held that the award was good, inas- 
much as the lay days commenced to run from 
the time when the ''Lizzie EngUsh" arrived 
as near as she could get to a loading-quay 
berth in the outer harbour at Odessa. (Law 
J<mmal, 22 N.C.) 



QUEEN*S BENCH DIVISION. 

London, Oct 26, 1889. 

The Stbahbhip County op Lancastkb v. 
Shabpb & Co. 

Shipping — Demurrage — Liability of Consignees 
under BiU of Lading — IncorporaHon of 
Charterparty. 

Appeal from the County Court of Liverpool. 

The plaintifb were owners of the steamship 
County of Lancaster, the cargo of which was 
deliverable under the bill of lading to the 
defendants, to whom the property did not 
pass, on their paying freight " and all other 
conditions as per charter-party.'' Demurrage 
was inctirred at the port of loading. On 
arrival of the ship at the port of discharge, 
the defendants repudiated all liability for 



demurrage, and the master delivered to them 
a part of the cargo consigned to them, retain- 
ing the rest under a claim for lien. It was 
known to the plaintifEB that the defendants 
were acting as agents for the charterers 
The plaintiflOs brought an action against the 
defendants on an implied contract to pay 
demurrage. The County Court judge non« 
suited the plaintiffs, who appealed. 

The CouBT (Hm)DLaBTON, B., BiAncaw, J.) 
held that there was no implied contract on 
the part of the defendants to pay demurrage. 
Appeal dismissed. 



TRYING LIBEL ACTIONS IN CAMERA. 

On November 11, before Mr. Justice Den- 
man and a special jury, the action of Maian 
V, Yoveng was called on for trial, to recover 
damages for alleged libels and slanders by 
the head-master of Sherborne School against 
an assistant- master.— The jury having been 
sworn. Sir C. Bussell, Q.C., said that with the 
consent of Mr. Lockwood, Q.C., in the interest 
of third parties, he would ask his lordship to 
try the case in camerd. The Divorce Court 
had no special power to try cases in that 
way, and, with the consent of both parties, 
he would ask that that course should be 
adopted.— Mr. Justice Denman: ''Wilson's 
Judicature Acts'' seems to doubt the power 
to examine any case in camerd^ except in 
cases afifecting lunatics and wards of Court, 
or where the old ecclesiastical procedure 
Continues, or where a public trial would 
defeat the object of the action. Nagle^OiUr 
man v. Chri$iopker, 46 Law J. Bep. Chanc. 
60; L. B. 4 Chanc. Div. 173, and Andrew v. 
Raebum, L. B. 9 Chanc. App. 622, where the 
Court were of opinion they had power, the 
consent of both parties being immaterial, 
also to MeUor v. ThompBon, 55 Law J. Bep. 
Chanc. 942 ; L. B. 31 Chanc Div. 55, and 
Badi9che AnUin und Sodafabrik v. Levinsiein, 
52 Law J. Bep. Chanc. 704 ; L. B. 24 Chanc. 
Div. 156, where the Court, being of opinion 
that a certain patent was valid, gave the 
defendant leave to state his secret process in 
camerd; the shorthand-writer's notes being 
impounded, were cited, whereupon the 
learned judge said : I will consult some of 
the other judges before I decide this matter. 
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—Portly afterwards the learned judge 
letomed into Gonrt, and said he would try 
the caae in camerd, without a jury, by con- 
sent He had oome to the conclusion that 
he eonld have ordered such a trial with a 
jury if It had been desirable. The Court was 
then ordered to be cleared. Mr. Charles 
Goold, barrister-at-laW) objected to leave the 
Court. Mr. Justice Denman—On what 
groonds 7 Mr. Gould— As a member of the 
public and the father of sons at school. Mr. 
Jnstioe Denman— Have you anything to do 
with this case ? Mr. Gtould— Na Mr. Jus- 
tice Denman— Then I must order you to 
leave the Court, Mr. Gould. Mr. Gould— I 
protest, my lord. Mr. Justice Denman — I 
hear your protest, and order you to leave the 
Court, or I must get the ushers to remove 
you. Mr. Gould then retired, and the hear- 
ing of the case proceeded in earner A, 



The Xov Journal comments as follows :— 
The spectacle of a judge discharging a jury 
and sitting in camerd Id one of the Courts of 
the Royal Courts of Justice with closed doors 
was startling to lawyers and laymen, and 
especially to Mr. Charles Gould, who filled 
the character of both, and left Queen's 
Bench Court IIL protesting. The case of 
McUam v. Young^ an action for damages for 
alleged libel by the master of Sherborne 
School upon an assistant, came before Mr. 
Justice Denman and a special jury duly 
sworn to try the issue. Thereupon Sir 
Charles Russell asked, in the interest of third 
parties* and with the consent of his learned 
friend Mr. Lockwood, that the case be tried 
in camerd. He urged that the Divorce Court 
had no special power to try cases in that 
way, and> with the consent of parties, he 
asked his lordship that this course should be 
adopted. The first statement is hardly sup- 
ported by the Statute-book, neither was the 
request, based on the assumption that the 
consent of the parties and the assent of the 
judge were sufficient, at aU in accord with 
the authorities in the books. Mr. Justice 
Denman proceeded to consult some of his 
other brethren before he decided the matter, 
and, on returning into Court, announced 
that he would try the case in camerd without 
a jury by consent, and added that he had 



come to the conclusion that he could have 
ordered such a trial with a jury if it had 
been desirable. The course adopted is* 
therefore, likely soon to lead to the result 
that a jury without its complement of a lis- 
tening public will try an action of libel or 
any other kind of action with closed doors. 

The reasons which induced the learned 
judge to this course are hardly to be found 
in the precedents cited to him. The words 
he cited from ** Wilson's Judicature Acts,' 
as the expression of a doubt whether there 
is such a jurisdiction, were not the expres- 
sion of a doubt, but the very decided 
opinion, somewhat watered down by the 
writer, of the late Master of the Rolls, 
expressed in the case of Nagle-QiUman v 
ChristopkeTf 46 Law J. Bep. Chanc. 60, upon 
the suggestion made in the opening speech 
of the plaintiff s counsel that the plaintiff's 
wife should be examined in private. Sir 
George Jessel said that he was of opinion 
that the Court had no power to try any case 
in private, even with the consent of the 
partieS) except cases which related to lunatics 
or wards of Court and cases in which the 
whole object would be defeated by a trial in 
public, as was suggested in Andrew v. Bae- 
bumj L. R. 9 Chanc. Div. 622, and cases in 
which the practice of the Ecclesiastical 
Courts was preserved under the jurisdiction 
of the Divorce Act (20 & 21 Vict c. 85) - 
namely, suits for nullity of marriage or 
judicial separation. Andrew v. Eaebuim con- 
tained a dictum of Lord Cairns to the same 
effect, and MeUor v. Thompson, 65 Law J. 
Rep. Chanc. 942, was a decision of Lord 
Halsbury and Lords Justices Bowen and 
Fry, that if a public hearing of a case would 
defeat the object of the appeal and render its 
success useless to the plaintiff) the Court has 
jurisdiction to hear the case in private with- 
out the consent of the defendant In 
Badische AnUin imd Sodafabrik v. Levinstein, 
52 Law J. Rep. Chanc. 704 ; L. R. 24 Chanc. 
Div. 156, the defendant had leave to state a 
secret process of manufacture in private. 
No other cases or statutes were cited in 
Court. The Matrimonial Causes Act, 1857 
(20 & 21 Vict c. 85), s. 22, destroys Sir 
Charles Russell's argument that the Divorce 
Court has no special power to try in camerd. 
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It provides that, in all suits and proceedings 
other than proceedings to dissolve a marriage, 
the Coart shall proceed and act and give 
relief on principles and rules on which the 
Ecclesiastical Courts have heretofore acted 
and given relief- That the rules of the 
Ecclesiastical Courts difTered from those of 
the common law is common knowledge. 

These considerations appear to exhaust 
the cases and arguments addressed to the 
Court, hut there are other authorities which 
should have been brought to the attention of 
Mr. Justice Denman. In Bameti v. Bameit, 
29 Law J. Rep. P. & M. 28, Sir Cresswell 
Cresswell, the founder of the practice in the 
Divorce Court, of which he was the first 
judge, explains in measured words, in view 
of Lord Chancellor Campbell having, when 
presiding over the full Court, heard two cases 
in private, that he had proposed a clause in 
the Divorce Bill providing that the Court, 
when for the sake of public decency it should 
so think, might hold its sitting with closed 
doors, which clause was rejected by Parlia- 
ment He added that he should, as was fre- 
quently done by other Courts, order women 
and children to leave the Court. A few days 
afterwards the judge ordinary sat in H, v. C, 
29 Law J. Rep. P. & M. 29, with Mr. Justice 
Williams and Baron Bramwell, and adhered 
to the same views. His colleagues concurred 
in the view that the Court was to be 
considered to have all the incidents of an 
ordinary Court of justice, one of which is that 
its proceedings must take place in public, 
and Baron Bramwell said that the only 
doubt was that on two occasions the Court 
had sat in private with the consent of both 
parties, and without discussion. In 1869, 
when Sir James Wilde, now Lord Penzance, 
was judge ordinary, in C, v. C, 38 Law J. 
Rep. P. & M. 37, he declined to allow a suit 
for a dissolution of marriage to be tried with 
the consent of the parties in camerd, on the 
ground that he had no jurisdiction, and 
added that, by the practice of the Ecclesias- 
tical Courts, suits for nullity alone were 
heard in camerd. In 1875, in A, v. A.j 44 Law 
J. Rep. P. & M. 14, Sir James Hannen 
expressed the view of Sir Cresswell Cresswell 
in jET. v. C as being, ** My own impression is 
that we have no power to hear any case 



otherwise than in open Court." This pas- 
sage does not occur in the Law Journal 
report of H, v. C, and Sir Cresswell Cresswell 
is reported to have said merely that he 
adhered to the opinion he bad given in Bav' 
neit V. BarnetU The words cited by Sir 
James Hannen as the judge ordinary's are 
very like those given in the report in the 
Law Journal Reports to Mr. Justice Williams 
— namely : " I am of opinion that we have 
no power to hear the case except in open 
Court" These discrepancies seem to throw 
8ome doubt on the exactness of the views 
expressed by Sir James Hannen, that any 
impression first entertained was afterwards 
abandoned or removed from the mind of Sir 
Cresswell Cresswell himsell No doubt Sir 
James, in A. v. A., decided that there might 
be a sitting in camerd in cases not for dis- 
solution of marriage other than suits for 
nullity, which is the position of Sir Cresswell 
Cresswell, Mr. Justice Williams, and Baron 
Bramwell. The point involves an investiga- 
tion into the old ecclesiastical practice in the 
matter, and Sir James says that he did not 
believe that it appears that the old Courts 
ever did, in fact, hear a case in camerd merely 
because it involved the investigation of a 
charge of unnatural practices. It may be a 
step from Sir Cresswell Cresswell to Sir 
James Hannen, but it is a long step indeed 
from Sir James to the step now taken by Mr. 
Justice Denman. 



RECENT a 8, DECISIONS- 

InsuTancCf Fire — Proofs of Loss—Conditions 
of policy — Waiver, — (1) In an action on a 
policy, it appeared that the assured, a few 
days after the loss, assigned all his property 
for the benefit of his creditors. The policy 
provided that the assured, making claim for 
loss or damage by fire, shall render an 
account of said loss, ''stating the interest 
and title of the assured, and of all others, 
therein." Held, that a proof of loss stating 
that at the time of the fire the assured was 
the sole owner is a sufficient compliance with 
the requirement of the policy. . (2) Where 
proof of loss states a particular sum as the 
actual cash value of the property destroyed, 
such statement is not open to objection as 
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contradictory because, in explaining the 
method in which the estimate was made, a 
result somewhat different from the amoant 
so stated is obtained. (3) Where a policy 
provides that the company will not be liable 
thereunder "for loss or damage caused by 
the working of mechanics, nor for the use of 
kerosene, unless permitted hereon in writing," 
a recovery thereon cannot be defeated on the 
ground that lamps were filled with kerosene 
by the assured in the evening, and by artifi- 
cial light, unless it appears that the loss was 
caused thereby. (4) In an action on a policy 
which provides that the assured must make 
diligent effort to save his property, whether 
any part of the lost was due to his neglect to 
make such efforts is a question for the jury, 
and their determination thereof will not be 
disturbed on appeaL (5) When a policy pro- 
vides that the proof of loss thereunder must 
set out the written portions of other policies 
on the same property, such requirement is 
substantially complied with by specifying the 
other policies by name, with the amount of 
the risks, and describing them as covering 
the same property, and as concurrent with 
the policy under which claim is made, the 
written portions of which were set out. (6) 
A condition in a policy that the certificate of 
the notary nearest the fire must be furnished 
with the proof of loss, if required, is not 
violated by the neglect of the assured to 
furnish the certificate, unless the insurer 
formally required such certificate to be fur- 
nished. (7) A statement in the proof of loss 
that the origin of the fire was unknown is a 
sufficient compliance with a requirement in 
a policy that the proof of loss must show 
when and how the fire originated. (8) In an 
action on a policy which provided that the 
assured should, on proof of loss, furnish 
original and certified copies of bills of invoice, 
if required by any person appointed by the 
company, it appeared that the assured made 
his proofs of loss, and forwarded them to the 
company; that, forty-five days after, the 
company notified him his proofs were defec- 
tive, but made no request for further proof* 
that subsequently he went to the office of the 
company with his bills and vouchers, and 
offered them for examination, or to arrange 
a day for the examination, which the com- 



pany refused to do. Hddj that this was a 
waiver of the right to demand such bills of 
invoice, which could not be cured by a 
demand made four months after the proof of 
loss was submitted, and fixing no time when 
such bills should be submitted.— New York 
Court of Appeals, Oct. 29, 1889. Joms v. 
Eoiuard Insurance Co. (Affirming 46 Hun, 
594.) 

COVERING UP CRIME, 

" When I was a young man," said Ira Lee 
to the writer, ** I had a lesson in covering up 
crime that nearly took my life, and has lasted 
me ever since; and as I look back on that 
dark and dreary winter night, it seems like a 
dream of Rider Haggard's, so full is it of 
terrible tragedy. 

'* I had kept a little cross-roads store and 
sold a little cider to my customers for a long 
time, when one day an evil genius induced 
me to add beer to my little stock of merchan- 
dise, and I bought a small barrel, and began 
to sell it in large glasses for a sixpence each. 
One dark cold night about nine, a tall coarse- 
looking stranger entered, and called a second 
time for beer, and grew boisterous, till finally 
a third glass was drunk, and he became 
drowsy and stupid* 

"He lived some three miles away, and* the 
road was banked high with snow, and 
dangerous to one in his condition, and I 
realized it Finding him almost asleep, and 
not desiring to turn him out to freeze, I con- 
cluded to make up a bed of buffalo robes in 
the cellar, and let him rest till morning. 

" I had made hit ' bunk ' and led him to 
the cellar-way all right, when he suddenly 
stumbled and fell head-first down the stair- 
way, striking on his head on the cellar floor 
at the bottom, where he lay in a lifeless heap, 
bleeding terribly, with his head curled under 
him. 

<< I hurriedly placed him upon the bed, and 
was about to apply some restoratives when 
the store door opened, and I was forced to go 
up and meet a customer, who stayed and 
stayed until I thought he never would go, 
and finally left me. 

"Going once more to my man, who lay 
lifeless and silent, I began to realize the 
awful risk I was running. Instead of calling 
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in neighbours to explain it, I went right on to 
create testimony by digging a grave in the 
cellar for the victim, and when abont two 
feet deep, I lackily strack water, and that 
ended the cellar boriaL 

** The store was near Kenka Lake, and I 
had a good hand-sled, and determined to 
damp the body in the lake near the steam- 
boat dock, where it was not then frozen over. 
Loading the heavy body on the little sled, I 
started down a back street for the lake side, 
leaving a bloody trail all the way for detec- 
tion. What a journey, what a feeling I How 
the stars brightened, and the window cuiv 
tains seemed to open ; how the sled creaked 
on the frosty snow ! How I looked at every 
comer; how I realized the awful crime of 
manslaughter! I shall never forget that 
agony. 

^' Going down the last hill to the lake, the 
corpse slid off the sled, and I began to lift it 
on again. I had placed the body fairly on 
the runners ; but the face bung downward, 
and in turning it over, I was startled by the 
sound, * What are — you— doing— with— me V 
' Taking you home,' I gasped, as I almost fell 
prostrate from fright and joy and confusion. 
In a few minutes more he had revived, and 
I had cleared myself of a hanging by his 
coming to life again. 

''The motion in the air, the stupor, the 
limp condition of the body from drink, the 
roundabout way of covering up crime, saved 
me, and I may by this lesson save others, 
from a terrible fate." 

The man who told me this incident is liv- 
ing, is married, well-to-do, and no one would 
dream of his early experience as he now 
truthfully and freely relates it — /. W. 
Donovan in the Qreen Bag, 



INSOLVENT NOTICES, ETC, 
Quebec Official OazeUe, Dec 21. 
Judicial Abandonment; 
Joseph A. Allsrd, boot and shoe dealer, Hall, Deo. 
11. 
Louis Napoleon Boisolair, trader, Nicolet, Dec. 13. 
Ambroise De Blois. grocer, St. Sauyeur, Dec. 16. 
F. X. Lepage, dry goods dealer, Quebec, Dec. 17. 

CwcUort appointed. 

Be Th^phile Brodeur, hotel-keeper. St. Liboire.— 
J. Morin, St. Hyacinthe, ouratori Deo. 14. 



Se A. L. G. Dngal, fnrrier. Qaebee.— H. A. Bedard. 
Quebec, curator. 

Be F. B. Edwards, abMnte6.~J. A. Nelfon, Mon- 
treal, ouiator, Dae. IS. 

Be F. Farrand, HartwalL— Kant A Toroottai Mon- 
treal, joint curator, Dec. 16. 

Be P. Oingras & Go., ooal dealen, Qnebee.— N. 
Matte, Quebec, ourator, Dec. IS. 

Be Pierre Avila Gonin, Three Riren.— Thomaa 
Darling. Montreal, ourator. Dee. 13. 

Be Oooin A Gouin, Three Rireri.— T. B. Normaad, 
N.P., Three Rivers, curator, Deo. IS. 

Be Albert LefebTre. trader, Laprairie.— A. J. A. 
Roberge, N.P., Laprairie, curator, Deo. 12. 

BeE, Massicotte A ¥thnB.—C. Desmarteau, Mont- 
real, curator, Dec. 16. 

Be F. X. Meroier, trader. St. Hyaointtie.-J. Morin, 
St Hyaointhe. curator. Dec. 14. 

Be F. H. Parsons, trader, Coleraine.~H. A. Bedard. 
Quebec, ourator, Dec. 14* 

Be Etienne A. Preyost, trader, Montreal. W. Frigon, 
Montreal) aurator, Deo. 17. 

Dividende, 

Be Cyrilla Benoit.— Third and final dividend, pay- 
able Deo. 31, Bilodeau A Renaud, Montreal, joint 
curator. 

Be Dame Pauline Dreyfus*— First and final dtTi- 
dand, payable Jan. 8, W. A. Caldwell, Montreal, 
ourator. 

Be D. A J. HoGuire.~DiTidand, M. Kennedy, 
Quebec, ourator. 

Be P. Morenoy & Cie.. hardware merchants, Qae- 
bec— First and final diyidend, payable Jan. 7| H. A. 
Bedard, Quebec, curator. 

Be Anselme Poulin —First ^ridend (I8c.) payable 
Jan. 8, A. F. Gerrais, St. John's, curator. 

Be Robitaille, Bemier A Bemier, Quebec— First 
diTidead, payable Jan. 26, Kent A Turootte, Montreal, 

joint curator. 

Separation ae to property. 

Dame Henriette Dnhamel ts. Didaoe Bonnin, oon- 
traotor, St. Antoine, district of Montreal, Deo. 18. 

GENERAL NOTES: 

WoMAN-BuBKiKO.— In the Nation of September 12th 
there is a communication on *' English Woman-Burn- 
ing," in which the writer mentions an instanoe of 
that punishment in a oase of petty treason in 1776. 
The item was taken from the Ycrhehire Notee and 
Queriett and the editor of that journal speaks of the 
occurrence as *' the last case of bnioing to death pro* 
bably." But Mr. Pike, in his very raluable History of 
Grime, rol. 2, p. 879, mentions two later instaooea, the 
last oase being that of a woman who was burned as 
late as 1784 for the murder of her husband. Kotlong 
after this time the punishment of hanging was substi- 
tuted by statute for that of burning. This horrible 
punishment is brought nearer home when we reoall 
the fact that in 1755 an old negro woman was bnmed in 
this city on the common opposite the college for pois- 
oning her master. (See a pamphlet entitled **The 
Trial and Bzooution of Mark and Phillis,*' by A. B. 
Goodell, Jr., published at the UnlTersity Presi in 
1883.)— iTaroani Law Beview. 
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